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Commemozation. 


Ommemorations ia the ancient church were recitals 
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the ſolemn offices of worſhip, of ſuch perſons as 


had been eminent for piety and ſanctity, and who had de- 
= parted this life in the fear of God, and in communion 


i with the church of Chriſt. And this was done with a 


kind of prayer and thankſgiving ; not from any ſuppoſed 
benefit that it would be to the dead, but for the example 
and encouragement of the living, And from hence ma 


be deduced the obſcrvation of ſaints Oy in the church. 
Al. Par. 190. 

But in proceſs of time, as this was uſually performed 
upon the day of the perſon's death, the ſame degenerated 
into annals, anniverſaries, obits, and ſuch like: where- 
in prayers were put up for the ſoul of the deceaſed, and 
= maſles celebrated for the redemption thereof out of pur- 


gatory, And upon this foundation the chauntries were 


eſtabliſhed and endowed. Hl. Par. 190. 


of the names, and honourable mention made in 


Alſo, where the ſervice of the leſſer holiday falleth in | 


with a greater, it is called a commemoration ; in which 


the ſervice of the greater holiday 1s performed, and com- 


memoration only 1 is made of the ſaint for whom the inte- 


rior ſervice is appointed. Gibſ. 2063. 


Commendam. 


Ta; ents is a benefice or caceflabtical living, 
| which being void, to prevent its becoming void, 
commendatur, is committed, to the charge and care of " Wha 


provided of a raftor, © Thus when a parſon of a pariſh is 


fice by the promotion; but if the king gives him power to 

retain his benefice, he ſhall continue parſon thereof, and 

{hall be ſaid to hold it in commendam. Ged. 230. 
Vor. II. B | 2. By 


ſufficient clerk, to be ſupplied until it may be conveniently 


made the biſhop of a dioceſe, there is a ceſſion of his bene- 


c ommendamy 
What. 


Reſtraints of 
commendam. 


Tenefice 3 


Commendam. 


2. By a conſtitution of Othobon : M hereas divers per- 


ſons, to avoid the laws againſt pluralities, do procure vacant 


benefices, to be commended to them, to the great decay of piety 
and hoſputality, and to the fin of thiſe who grant ſuch commen- 


dams ; we do decree that no church ſhall be granted in commen- 


dam, but for juſt and lawful cauſe : and in ſuch caſe, that no 


church ſhall be commended to any perſon who hath more than 
one benefice with cure of fouls; ana that no perſon ſhall have 
move commendams than one; on pain that the ſame ſhall be void, 


and the biſhop who ſhall grant ſuch commendam ſhall be ſuſpend- 


ed from collating or preſenting unto benefices until he ſhall recal 
the ſame. Athon. 120. 


And by a conſtitution of archbiſhop Peccham : . do 


decree, that if any perſon ſhall take or obtain more than one 
| benefice with cure of ſouls, or otherwiſe incompatible, without | 


diſpenſation of the apoſtolic ſee, either by way of inſlitution or 


of cuſtady or commendam, or one by inſlitutien and another by 


commendam, except they be held in that manner which Grego- 


ry's conflitution made in the council of Lyons doth permit; be 


hall be deprived of all benefices ſo obtained, and be excommuni- 


cated ipſo facto, and not abſolved but by us or our e 


or the ſee apoſiolic. Lind. 136. 


Gregory's conſtitution] Which was, that no commen- 
dam ſhould be granted to any perſon, but who was of 
lawful age, and a prieſt, and but one commendam to one 
perſon, and that only when evident neceſhty or the ad- 


vantage of the church required it, and the png to con- 


tinue no longer than for fix months, Gibſ. g 
3. The poſleſſion of a biſhoprick doth of common right 


by acceptance of void all other promotions: This 1s the ancient law of the 


a een 


church as expreſſed in a canon of the council of Lateran 


under Alexander the third. And agreeable hereunto (and, 


without doubt, derived from this) are the declarations that 


we meet with every where in the books of common law, 


that of common right all promotions are vacated by the 


But the avoid- 
ance may be 
prevented by a 
commendam. 


taking of a biſhoprick as ſuch: But the law is otherwiſe, 


if one is a mere titular biſhop, or a ſuffragan biſhop upon 
the ſtatute of the 21 H. 8. c. 14. Gibſ. 913. 


4. But this voidance may be prevented by diſpenſation 


"of retainer, granted before poſſeſſion of the biſhoprick : 
which is commonly called a commendam retinere, i his the 
pope had power to do, as Claiming a right to diſpoſe of 


all promotions becoming void in that manner, And the 


ſame thing the king may do; either ſingly and by him- 


ſelf (as many of the law books hold), or at leaſt by com- 


mand to the archbiſhop to exert the right of diſpenſation 


2 | | veſted 


co 


— 
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wherein it was, notwithſtanding ſomething intervening 


common law, that former promotions are not vacant, but 


he was made cardinal, was void; but that cardinal Wol- 


Commendam. 
veſted in him by the ſtatute of the 25 . 8. c. 21. as the 


ordinary method is. Which ſort of commendam is de— 
fined by Hobart to be, a faculty of fetentſon and conti- 
nuation of the benefhce in the ſame perſon and ſtate 


(as a biſhoprick, or the like) that without ſuch a faculty 
would have avoided it, By which means, the inſtitution 
and induction, or other method whereby the perſon ob- 
tained ſuch benefice, remain and are continued in their 
full force. And it being the doctrine both of canon and 


by conſecration in caſe of creation, and by confirmation 
in caſe of trauflation 3 if ſuch diſpenſation comes before 
theſe, it comes 1n time enough to continue the poileſ!, on; 
but otherwiſe, it comes too fate. Thus it is ſaid in the 
books of common law, that cardinal Beaufort's diſpenſa- 


tion to hold the biſhoprick of Wincheſter, coming after 


ſey's for the 5 of York, coming before, was 
good, G:b/. 9 

And not 5 es and benelives have been granted 
in commendam, but alſo headſhips of colleges, and hoſpi- 
tals, and that by diſpenſation; as, for inſtance, of headſhips, 
St John's in Oxford, to Dr Mews biſhop of Bath and 


Wells; of Magdalen college in Oxford, to Dr Hough 


biſhop of Oxford; of Pembroke college, to Dr Hall bi- 
ſhop of Briſho! : and of Hoſpitals, at St Croſs near Win- 
cheſter, to Dr Compton biſhop of Oxford; and St Ol- 
wald's near Worceſter, to Dr Fell biſhop of Oxford. 77. 
It hath been queſtioned, whether a lapſe might be made 
a commendam :; but that ſcems to be a groundleſs nicety ; 
ſince it is certain, that whoever hath right to preſent by 
lach lapſe, hath by the ſame reaſon a right to conſent 


that it be granted in commendam perpetual, which is 
Fo SR to a preſentation. Id. 


It hath been queltioned heretofore, whether a biſhop e 5 13) 
RD take a commendam in his own dioceſe, becauſe the ſhop may have a 
ſame perſon cannot be viſitor and viſited : but it hath a 19 
been anſwered, that the biſhop is under the correction of ; 
the metropolitan: ; and accordingly, that he may have 
ſuch commendam. Gi. g1 3. 

6. No commendam can be granted but with conſent Patron's conſent 
of the patron. This is the doctrine the canon law. neceſſary, 
And therefore in granting a commendan retinere, the king 
(who is patron by the promotion) ſignifies his conſent, 
by his mandate to the archbiſhop to grant diſpenſation © 
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Commendam. 


and if the commendam be by recipere, it is either to take 
a promotion in the biſhop's own gift, and ſo his ac- 


ceptance 1s a conſent; or in the gift of ſome other patron, 
and then the conſent of ſuch patron muſt be given in an 
authentick manner, and mentioned in the diſpenſation. 


And Hobart ſaid, that if the archbiſhop ſhould commend 


to a certain church void, without the patron's conſent; 
the inſtrument of commendath would be void, tho' the 


Es 5 far a com- 


| 9 037 canti— 


nues the 1 incum- 
bency, 


patron ſhould conſent afterwards, Gihſ. 913, 4. 
By a commendam retinere the incumbency is con- 
tinued- This follows plainly from what bath been ſaid ; 


that the voidanceis thereby prevented, which would ether 


wiſe have enſued; in the ſame manner as it is prevented 


with regard to a firſt benefice incompatible, by diſpenſa— 
tion to hold a ſecond or a plurality of benefices. For this 
_ reaſon, it was ſaid by Hobart, that a commendam retinere 
is improperly called a commendam ; for (faith he) my 


own beneſice cannot be commended unto me. And it is 


clear from the aforegoing conſtitutions, that. what the 


canon law meant by this term, was only with regard to 


the ſecond benefice taken de novo, by way of cuſtody or 


commendam, and (to prevent the voidance of the firſt) 


not taken by way of infiitution; and that it was no more 
than the committing to the incumbent of one church the 


cure and revenues of another, either for a time limited 


(as tix months,) which time the patron had to conſider of 


2 proper c erk that the church might be taken care of 


or (with conſent of the patron) for a longer term, to the 


end chiefly that ſuch incumbent might be the better ſup- 


ported: the firſt of which (to wit, the care of the church 


during the vacancy) is now anſwered b ſequeſtration of 


the benehce; and the grant of the ſecond (namely, 
the profits of the vacancy) is rendered impracticable by 
bifhop or patron or both, by the ſtatute of the 21 H. 8. 


c. 11. which gives the profits of the vacation to ſuch p- r- 
ſon as hall be thereunto next preſented promoted in— 
ſtituted or admitted, Which profits before this act be- 


longed either to the church, and ſo were in the diſpoſition 
of the patron and biſhop ; or to the ordinary, or other 


perſon to whom by cuſtom they apperteined, and fo by the 


previous conſent of ſuch perſon might be yielded to the 


commendatary : but the next incumbent being a perſon 
uncertain, cannot give ſuch conſent, and by conſequence 


the revenues of Vacancies {ince the making of the ſaid. 
act cannct be given; 


; which ſeems to be the true reaſon 


of the utter dituſe of that fort of commendams, with re- 
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Commendam. 


gard to preſbyters; ; however it hath continued, by prero- 


gative royal, in favour of biſhops, Gi. 914. 


But a commendam capere (that is, a dignity or bene- 


fice taken by a biſhop after conſecration, and without 


inſtitution) doth not create a proper incumbency, The 
canoniſts were not clear, whether during a commendam, 


the church commended was not really vacant; and whe- 


ther the commendatary was in law any more than a guar- 


Ul 


dian , adminiſtrator, or procurator of the church, during 


ſuch vacancy ; and they who hold that they were ſome- 


thing more {becauſe commendam is a title owned by the 


canon law) oretend not to ſay, that they were incumbents 


they hold only by a corrupt and precarious title, invented | 
on purpoſe to clude the laws againſt pluralities, In like 
manner, though the books of common law ſay, that a 
commendatary by retinere remains full incumbent, and 


may plead as ſuch ; yet of a commendatary by capere they 
ſay, that a dean by ſuch commendam cannot confirm a 
leaſe made by the biſhop, and that a commendatary par- 


ſon in that way cannot have a juris utrum, nor take to him 
and his ſucceſſors, nor can ſue or be ſued in a writ of an- 


nuity. G16, 914. 


But on the other hand, N is one circumſtance; ch 


makes much for the 7 title of ſuch ancient EN. 


dataries as were ſuch by retinere; namely, that we find 


theſe benefices declared vacant by the reſig nation of the 


commendataries, of which there are ſeveral inſtances to 


be met with in the archbiſhop's regiſter. Id. 

8. Commendam may be temporary or perpetual at the 
pleaſure of the king. When it is temporary, the pre- 
ciſe time is expreſſed and limited in the diſpenſation; 
when perpetual, the ſtyle is, ſo long as he ſhall live, and 


continue biſhop of that ſee. And in the cafe of a com- 


mendam retinere, whether it be temporary or perpetual, it 


is only a temporary or perpetual continuance of the ori- 


ginal incumbency, or the preventing of an, avoidance for 


ſuch a term; of both which there have been frequent in- 
ſtances. And ſo anciently, in the caſe of a commendam 


capere granted to preſbyters; the term, when it went be— 
yond ſix months (which was little more than a ſeque- 
tration), was ſometimes for a year, in caſe a perſon who 


had entred into a religious ſtate did not return after this 


year of probation ; ſometimes, till another perſon was in 


orders; ſometimes, to continue at the pleaſure of the or- 
dinary; and ſometimes, for life. But at preſent in the 
Cale of biſhops, the books of common law, ſeem generally | 


B 3 | / to 


For what time 
a commendam 


Commendam. 


to fall into the opinion, that a commendam capere ought 
to be perpetual ; becauſe (there being no previous title by 
inſtitution, as it is in the caſe of a commendam retinere) 
the law knows not what to make of any thing that ſhall 


be called a title, and not be equal to that, at leaſt in 


How far the 

Ling's right to 
prelent is ſerved 
taciedy, 


point of perpetuity ; and Dr Gibſon ſays, he believeth that 
in fact there is no inſtance of a commendam capere in the 
eccleſiaſtical] records, but what hath been unlimited or 
perpetual : tho', whatever the right be that it conveys, it 
ſeemeth (in reafon) to be capable of being as well tem- 
porary as perpetual. Gibf. 914. OS 
9. According to the duration of a commendam and 
the commendatary, the right of the crown to preſent 


| u pon promotion is ſerved or not ſerved, If the commen- 


dam be limited to a certain term, the king ſhall preſent 


by prerogative at the expiration of ſuch term, notwith- 


ſtanding the previous grant of a commendam; unleſs 


it ſo fall out, that the commendatary biſhop dies or 


reſigns be 55 the expiration of the term: for in ſuch 


caſe, the church becoming void not by ceſſion but by 
death or reſignation, the turn of the crown is ſerved, 


and the patron {hall preſent. And ſo it is 1:Kewiſe ſerved, 
if the commendam was originally unlimited, that 1s os 
cording to the language of the faculties) ducing the life 


of the perſon and his poſſeſſion of ſuch ſee; becaule this 
amounts to a preſentation, and therefore in this caſe allo, 


the right of the crown 1s terved, and the patron preſents. 


Gi. 915. 


But it a biſhop who is poſſeſſed of a commendam, is 
tranſlated to another ſee, and ſo a new title accrues to 
the crown by a new promotion; the ſame commendam 


may be continued, if the king pleaſeth : but it muſt be 


dy a new diſpenſation, granting . it to be held with the . 


new biſhoprick. II. 


Continuation or 
renewal of a 
commendam. 


10. Commendam temporary in retinere may be renewed - 


and prolonged ; that is to lay, before the original incum- 


bency ceaſeth by the expiration of the firſt diſpenſation, 
a ſecond diſpenſation may be granted, to prevent the 
avoidance, and continue the incumbency. Tis true, 
commendams being deſigned to ſupport the dignity of the 


epiſcopal character (which ſince the time of the reforma- 
tion hath greatly neeved ſupport in many ſees) they have 


uſually been granted in perpetuity; in which caſe, there 


was no occaſion to renew them. But that. ſuch re- 


newals were underſtood to be legal and regular, appears 
by the applications that have been made for them, with- 
out 


Commendam. 
out any marks of doubt, as to their legality : in one in- 
ſtance, by the biſhop of Carliſle in the year 1567, and in 
another inſtance the very next year by the biſhop of 


Cheſter. But the more ancient books of the faculty office 


being all loſt, we cannot certainly tell what effect theſe 


applications had; but of late years we find, that a tem- 


porary commendam of the biſhop of Cheſter, which was 


in retinere, being expired, a new commendam of the ſame _ 


benefice was granted to him in perpetuity by capere, in 
conſideration of the ſmalineſs of the ſaid biſhoprick, and 
the private patron's having otherwiſe diſpoſed of the uſual 
= commendam, with which it had been formerly ſupported, 


11. As to what hath been ſaid of reſigning commen- Revgning of a 
dams at pleaſure ; this may be of very ill conſequence to commendam. 


E the reſpective ſees ; many of which are poor, and cannot 


ſabſiſt without additional ſupports, And perhaps there 


are no other commendams ſo good, or fo convenient; at 


leaſt, if they are reſigned, and other clerks be preſented, 


there will be none vacant together with the biſhoprick. 
And therefore it was a general inſtruction which king 
Charles the firſt ſent to the biſhops, not to reſign their 


commendams ; and we find a particular letter written by 


the king's order to the biſhop of Peterborough, that he 


ſhould not reſign the living of Caſtor, which he held in 


commendam. G1 g15. 


Commiſſary. 


\OMMISSARY is a title of juriſdiction, apper- 


taining to him that exerciſeth eccleſiaſtical juriſdic- 


tion in places of the dioceſe ſo far diſtant from the chief 
city, that the chancellor cannot call the people to the bi- 


ſhop's principal conſiſtory court without great trouble to 
them. This commiſſary is called by the canoniſts com- 


miſſarius, or cialis foraneus, and is ordained to this ſpe- 


cial end, that he ſhould ſupply the office and juriſdiction 
of the biſhop in the out places of the dioceſe, or in ſuch 


pariſhes as are peculiars to the biſhop, and exempted from 


the archdeacon's juriſdiction : for where by preſcription 


or by compoſition there are archdeacons, who have juriſ- 
diction in their archdeaconries, as in moſt places they 


B 4 have, 


Com miſtary. 
have, there the office of commiſſary is ſuperfluous, | Terms 


of the law. 4 Inſt. 338. 
The law concerning which officer, falling i in with the 


Jaw concerning chancellors, vicars general, and officials; 
the whole is treated of together, under the title Chan- 
celloz. 


Commiſſion for 806 uſes. See Charitable uſes. 
Common prayer. See Publick worſhip. 
Communion. See Lozd's Supper. 
Communion of the ſick. See Sick. 
Communion table. See Church. 
Commutation. See Penance. 


Confellion, 

* Gan: 113. impowering miniſters to preſent offences 

at the court of viſitation, it is provided, that if any 
man confeſs his ſectet and hidden fins to the miniſter, for 
the unburdening of his conſcience, and to receive ſpiritual 
conſolation and eale of mind from him, be ſhall not in 
any wiſe be bound by this conſtitution, but is ſtraitly 
charged and admoniſhed, that he do not at any time e- 
veal and make known to any perſon whatſoever, any 
crime or offence ſo committed to his truſt and ſecrecy 
(except they be ſuch crimes as by the laws of this realm 


his own life may be called in queſtion for concealing the 
lame); under pain of irregularity. 


3 : „* — 


Cor firmation. 


N the office of et baptiſm; the miniſter di- 
recteth the godfathers and godmothers to take care, 

that the child be brought to the biſhop to be confirmed by 
him, ſo ſoon as he or "ſhe can ſay the creed, the Lord's 
prayer, and the ten commandments in the vulgar tongue, 
and be further inſtructed in the Auuren catechiſm ſet forth 


for that purpoſe. 
And 


ate of riper years: 


b — WS Fine.” 


Confirmation. 
And by the rubrick at the end of baptiſm of thoſe that 
It is expedient that every perſon 
ſo baptized ſhall be confirmed by the biſhop, fo ſoon af- 
ter his baptiſm as conveniently may be; that ſo he may 
be admitted to the holy communion, _ 

And by the rubrick before the office of confiritation : : 
=——— So ſoon as children are come to a competent age, 
and can fay in their mother tongue the creed, the Lord's 
prayer, and the ten commandments, and If can anſwer 
to the other queſtions of the W bey ſhall be 


5 25 brought to the biſhop. 


2. By Can. bo. Foraſmuch as it hath been a ſolemn 


ancient and laudable cuſtom in the church of God, conti- 
nued from the apoſtles times, that all biſhops ſhould lay 
their hands upon children baptized and inſtructed in the 
catechiſm of the chriſtian religion, pr Nee over them, and 
bleſſing them, which we commonly call confirmation, and 
that this holy action hath been accuſtomed in the church 
in former in ages, to be performed in the bithop's viſitation 


every third year; we will and appoint, that every biſhop 


or his ſuffragan, in bis accuſtomed viſitation, do in his 
| own perſon carefully obſerve the ſaid cuſtom. And if in 
| that year, by reaſon of ſome infirmity, he be not able per- 
ſonally to viſit; then he ſhall not omit the execution of 
| that duty of confirmation the next year after, as he may 


conveniently. 


By Can. 61. Every miniſter that bath cure and 


E charge of fouls, for the better accompliſhing of the or- 


ders preſcribed in the book of common. prayer, Concern- 
ing confirmation, ſhall take eſpecial care, that none 


= ſhall ve preſented to the biſhop for him to lay his hands 


upon, but ſuch as can render an account of their faith 
according to the catechiſm in the ſa:d book contained, And 


| when the biſhop ſhall aſign any time for the performance 


of that part of his duty, every ſuch miniſter ſhall uſe his 


beſt endeavour to prepare and make able, and likewiſe to 


procure as many as he can to be then Hrought, and by the 
biſhop to be confirmed. 
And by the rubrick : Whenbuint the biſhop ſhall give 


Mm knowledge for children to be brought unto him for their x 


confirmation ; the curate of every pariſh ſhall either bring 
or ſend in writing, with his hand ſubſcribed thereunto, 

the names of all ſuch perſons within his pariſh, as be ſhall 
think fit to be preſented to the biſhop to be confirmed. 
And if the biſhop approve of them, he ſhall confirm them, 


according to the form in the book of common prayer. 


F | 4. And | 


10 


tion: 
communion, until ſuch time as they be confirmed, or be 


23 eee —_—_— 


Confirmation. 
4. And every one ſhall have a godfather or a godmo- 
ther, as a witneſs of their confirmation. Rubr. | 
And no perſon ſhall be admitted godfather or godmo- 
ther to any child at confirmation, before the ſaid perſon fo 
undertaking hath received the holy communion. Can, 
29. 


Thomas, and after at his confirmation by the biſhop he is 
named John; his name of confirmation ſhall ſtand good, 
And this was the caſe of Sir Francis Gawdie, chief juſ- 
tice of the court of common pleas; whole name of bap- 
tiſm was Thomas, and his name of confirmation Francis; 


and that name of Francis by the advice of all the judges 8 


he did bear, and afterwards uſed in all his purchaſes and 


grants. 1 IIIſi. 


But this ſcemeth to be altered by the form of the pre- 
ſent liturgy. In the offices of old, the biſhop pronounced 
the name of the child or perſon confirmed by him, and if 
he did not approve of the name, or the perion himſelf or 
his friends deſired it to be altered, it might be done by the 


| biſhop' $ pronouncing a new name upon his miniſtring this 
rite, and the common law allowed the alteration ; but 


upon review of the liturgy at king Charles the ſecond's 


reſtoration, the office of confirmation is altered as to this 
point, for now the biſhop doth not pronounce the name 


of the perſon confirmed, and therefore cannot. alter it. 
Fobnſ. A. D. 1281. numb. . 

6. By the rubrick at the — of the eee x PEER Ong 
There ſhall be none admitted to the holy 


ready and deſirous to be confirmed. 


Cong? d etre. 


(ONGE a” re, in the R of 1 which 


was introduced into our laws by William the Nor- 
man and his ſucceflors, ſignifieth leave to chuſe; and is the 


| king's writ or licence to the dean and chapter to chuſe a 


biſhop, in the time of vacancy of the ſce. 


Conſecration of Churches. See Church. 


Con- 


5. Lord Coke ſays, If a man be baptized by the name of 


Bd 


"TY 
YA 


— 

5 9 

SIGs 

© 4/0 

7 

ME 

3 

5 

3 

ONE 

1 

"I 

2 

Ree 
OY 
: 3 

N 

; 8 

. 
— 


N 
TVS 
my Mt; 
1s 5 
2 i 


1 
* { 


Conſiſtoꝛp. 


Oos ISTORY i is the court chriſtian, or ſpiritual 


court, held formerly in the nave of the cathedral 


church, or in ſome chapel, iſle or portico belonging to it; 


in which the biſhop preſided, and had ſome of his clergy 
for aſſeſſors and aſſiſtants. But this court naw is held by 
the biſhop's chancellor or commiſſary, and by archdeacons 
or their officials, either in the cathedral church or other 
convenient place of the dioceſe, for the hearing and deter- 


mining of matters and cauſes of eccleſiaſtical cognizance, 


happening within that dioceſe. Ken. Par. Ant. Gloſſ. 
Cod. 83. 


From the conſiſtory the appeal is to the archbiſhop of 
the tak God. 83. 


_ Conſolidation of churches. See Union. 


Conſultation, 
62 NSUL TATIO N is a writ. whereby. a cauſe be- 


ing formerly removed by prohibition out of the eccle- 
ſiaſtical court or court chriſtian, to the king's court, is te- 
turned thither again. For if the Judges of the king's court, 
comparing the libel with the ſuggeſtion of the party, find 
the luggeſtion falſe, or not proved, and therefore the cauſe 
to be wronefully called from the court chriſtian; then, up- 
on this conſultation or deliberation, they decree it to be re- 
turned again; whereupon the writ in this caſe obtained, 
is called a conſultation. Terms of the Jaw. | 

Concerning which it is enacted by the ſtatute intitled, 
The ſtatute of the writ of conſultation“, made in ho 
24 Ed. 1. as followeth : I/hereas eceleſiaſtical judges have 


= cften furceaſed to proceed in cauſes moved before them, by force 
= of the king's writ of prohibition, in caſes where remedy could 
net be given to complainants in the king's court, by any writ out 


of chancery, becauſe that ſucꝰ plaintiffs were Fm red of their 


» right and Fama) in 12 85 courts, as well e as ſprrituals 
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Conſultation. 


that the chancellor or the chief juſtice of our lord the ling for 


the time being, upon fight of the libel of the ſame matter, at the 


inſtance of the plaintiff (if they can ſee that the caſe cannot be 


redreſſed by any writ out of the chancery, but that the ſpiritual 


court ought to determine the matters) ſhall write to the eccleſt- 


aſtical judges before whem the cauſe was firſt moved, that they 


proceed therein, notwilh/landing the king's Seo directed 
to them before. 


Upon fight of the libel] For (as it was heretofore held,) 


agreeable to the libel ought the conſultation to be. And 


therefore in Hoſkins's caſe, when the parſon ſued in the 


ſpiritual court for all the tithes, of ſuch a ground, and thede- 

fendant obtained a prohibition, upon ſurmiſe that the queen 
had been ſeiſed of two parts of the tithes, and had granted 

them away, and that he had paid the two parts to the 


grantee, altho' the prohibition was for the two parts only, 
yet when.the parſon prayed conſultation for the third 


part, 1t was denied; becauſe his conſultation could not be 
granted but according to his libel, and ſo he mult libel for 
his third part de novo. But Hobart leaves a quzry on this 
caſe, whether he might not have had a conſultation, as to 
the third part only, And the very next year, in Berries 
eaſe, where the parſon ſued for tithes of hay in ſpecie for 
a hundred acres; and in a prohibition iſfue was taken, 


whether the inhabitants had uſed to pay for all tiches of 


| hay of all ancient meadows within the town a certain rate 
tithe; and the] jury found there was ſuch a cuſtom for all 
the ancient ee ſaving for certain called Barton 
meadows, for which tithes had been paid in kind ; and 
that the party who was ſued for tithes in the ſpiritual 
court, had hay upon five acres of the Barton meadow; it 
Was reſolved, that if the jury had found againſt the cuſs. 


tom generally, as they might well have done, the parſon 


ſhould have had his conſuftation for all; but however, as 


they found the truth diſtributively, that he had cauſe to 
ſue in the ſpiritual court for one part, but not for the 


other, he had conſultation as to the Barton land; inaſ- 
much as the libel for tithes in kind for the hundred acres, 
was ſeveral, for all or any part; and therefore for ſo 
much as was Barton, and out of the cuſtom, it was as 


well libelled, as if it had been for that alone, C19, 1030. 
Hob. 115, 194. | 

"The reſolution upon this hens: 7 in Fuller's caſe, was as 
follows: Wen any libel in the eccleſiaſtical court con- 
tains many articles; if any of them do not belong to the 


eognizance of the court Chriſtian, a prohibition may be 


granted 
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Conſultation. 


granted generally ; and upon motion made, conſultation 
may be awarded as to things which do belong to the ſpi- 
ritual juriſdiction; for the writ of conſultation with a 


quad, is frequent and uſual, 12 Co. 44. 


If they can ſee that the caſe cannot be redreſſed) This ſup- 
poſeth ſtrict examination of the matter; which is always 


made before conſultation awarded, For conſultations are 


the judgments of courts had upon deliberation, whereas 
prohibitions are granted upon ſurmiſes. To this purpoſe 


it was ſaid by Vaughan chief juſtice, (Paugh. 323.) We 
find no record of prohibitions denied, for there is no en- 
try made of motions not granted; but of prohibitions 
granted there is:“ which makes the granting of a prohi- 

dition of no great authority, unleſs upon action brought 
a conſultation be denicd upon demurrer. GB/. 1030. 

It is on account of the great deliberation to be beſtow- 
ed on theſe occaſions, and its being an award of the court 


and final, that no conſultation can be granted, though by 


all the judges, out of term; nor by any of them within 

© the term, out of court, as was reſolved in Fuller's caſe; 
and lord Coke ſays, the name of the writ imports this, 
that the court upon conſultation amongſt them ought to 
award it, G18. 1030. 12 Co. 41, „ 


And by the 50 Ed. 3. c. 4. V pere a conſultation is once 


duly granted upon a prohibition made to the judge of holy church, 
the ſame judge may proceed in the cauſe by virtue of the ſams 
conſultation, notwithſtanding any other prohibition thereupon to 


him delivered: Provided always, that the matter in the libel 
of the ſaid cauſe be not ingreſſed, inlarged, or otherwiſe 
changed, 1 . 5 £5 
Where a conſultation is once duly granted] H. 42 Eliz., 
Sibley and Crawley, On a prohibition for tithes ; the de- 
tendant ſhewed, that before that time the plaintiff had 


| ſued in chancery, to ſtay it by Engliſh bill, and after- 
Wards brought a prohibition there, and a conſultation was 
there granted, and that this prohibition is for the ſame 
gcgqbmhauſe, namely, for matter of diſcharge ; wherefore he 
Prayed a contultation upon this ſtatute, which requireth, 


that conſultation being once duly granted, there ſhall not 


be another prohibition, But the court held, that this 
Conſultation was not duly granted according to the intent 
of the ſtatute ; becauſe the prohibition was not duly 


grantable there, and ſo out of the ſtatute : for it was not 
duly granted upon an Engliſh bill. And by the court, 
| he ſtatute is to be intended where the conſultation is 


granted 
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Conſultation, 


granted upon examination cf the matter, and not for the 


inſufficiency of the proceedings, Whereupon it was 
awarded, that the hes: bition {hould ſtand, Gro, Eli. 


736. 


And warts: E. 11 1 J. in the caſe of Tey and Cox, 


we find it laid dow as arule by the whole court of king's 


bench, that if it be appirent matter, that the conſultation 


was not duly granted, then a new prohibition may be 
granted. 2 Brownl. 35. Ated. 917. Gibſ. 1031. 


Upon a probibition made 10 1 des of holy church} But fo, 


Peg the firſt conſultation hath been granted upon the 
matter or ſubſtance of the ſuggeſtion, and not for default 
of form only. For in the cafe of C:x and Seymour, though 

the ſame ſuggeſtion had been made before, in four ſevera! 


prohibitions for the ſame land, and the ſame manner af 


tiching was alledged, and every 'of the four times conſul. 
tation had been granted; yet, becauſe it was in every 
inſtance only for default of proof within ſix months, 


through neglect to have the witneſſes ready in due time 


according to Edward the ſixth's ſtatute of tithes, and not 


upon the right or trial of the cuſtom; the ſuggeſtion was 


held to be good, and a fifth probidition grantable. And in 
the caſe of Stroud and Hoſbins, H. 6 Cha. the fame doc- 
trine is laid down as foilows : The ſtatute of the 50 Ed. 


3. is intended, where conſultation is granted upon the 


ſubſtance of the ſuggeſtion, being proved to be inſuffici- 
ent in verdict, or non-ſuit after evidence; and not where 

it is granted for the inſufficiency of the form of the ſug- 
geſtion, or in the proceeding thereupon. Which doctrine | 


had been alſo laid down before, in the 7 Fa. in the court 
of king's bench; namely, when a conſultation is granted 


upon any default of the prohibition in form, by miſprition | 
of the clerk, or by miipleading of any fatute; in that 


caſe, or ſuch like, a new prohibition may be granted upon 


the ſame libel : but if conſaltaticn be granted upon the 
right of the thing in queſtion, there a new prohibition 


ſhall not be granted upon the ſame libel. GH. 1031. 
But the next year, in the 8 7a. in the caſe of Dru 


and Brikinden, the court ſeems to have gone ſomewhat | 


farther than bare 1 in the rule there laid down; viz. 
If a man libel for tithes for divers years, and a prohibi- 
tion is granted for part 7 the years, and after that à con- 
ſultation is awarded; yet the plaintiff may have a new 
prohibition for the reſidue of the time, notwithſtanding 


the ſtatute of the 50 Ed. 3. and that it be upon one ſelf 


ſame libel. Id. 


A caſ 
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Conſultation. 


A caſe not unlike this, was T. 1 V. where a prohibi- 
tion had been granted upon ſuggeſtion of a modus to pay 


2d for every lamb falling in the pariſh; after which, con- 


ſultation was alſo granted: Then there was a motion for a 
new prohibition, on ſuggeſtion of a modus of 2 d for every 
lamb falling in a particular . of the fame pariſh, And 
though it is there ſaid, that if this modus had been found 
by the verdict, no conſultation had been granted; yet 
the court inclined againſt a probibition by reaſon of this 
ſtatute, 2 Ventr. 47. 


The ſame judge may proceed i in the cauſe | Meſme le juge: 
It was obſerved by Noy, in the caſe of Bowry and IWalling- 
ton, that though in the printed books, and alſo in the 
extract of the ſtatute in the time of R. 2. and in one roll 


remaining in the tower, it is the ſame judge; yet in the 


parliament roll it ſelf, it is only the eccleſiaſtical judge in 


general: and he added, that if it were, as in the printed 
books and extracts, yet this ſhould not be intended the 


ſame perſonal judge, but the fame judge of cognizance of 
the ſame juriſdiction or cauſe; ſo as no new prohibition 
{hall be grantable, after conſultation, though the biſhop 
or archdeacon conſtitute a new judge, or the party appeal 


from an inferior to a ſuperior court, Which doctrine is 


agreeable to the reſolution in Bigge's caſe, in the 14 Ja. 
\ where prohibition was prayed, upon an appeal, after con- 
ſultation, but was denied; and the court ſaid, that this 


act ought to have a reaſonable conſtruction, to be before 


the ſame judge, and for the ſame cauſe; that the appeal 
doch only ſuſpend the ſentence, but yet the ſame ſtands 


© Hill in torce; that if a new prohibition ſhould be granted 
upon an appeal, then upon ſeveral appeals three or four 


pftohibitions might be granted, which would be very in- 
convenient; er that hi intent of the ſtatute was, that 
he which hath but one ſuit, ſhould not be infinitely trou- 
bled, Gibff, 1031. 

It is true, in the cafe of Davy and Ceckam, in the 22 
Ja. anew prohibition was prayed (and, as is ſaid, ob- 
tained) afcer an appeal made; and that, according to the 
_Tealoning of Jones, b-cauſe although it was the ſame 
cauſe, and upon the fame I:bel, yet it was before a new 


court, But it is to be obſerved, that the conſultation there 
had been granted for lack of form (namely, upon default 


of proof within ſix month ); in which caſe, as hath been 
alread dy obſerved, a new prohibition after conſultation 
8 be nerd to the very wee e notwithitan6ing 

this 
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Conſultation, 

this ſtatute. And though in the caſe of Bowry and Wal. 
lington, as it ſtands reported by Popham, it was reſolved, 
that a new prohibition may be granted, if there be an ap- 
peal ; yet this doth not contradict the former judgment, 

if we take in the two limitations that are there added; 1. 
That if he who appeals, prayeth a prohibition, he ſhall 
not have it; for then ſuits ſhall be deferred in jnfinitum 
in the eccleſiaſti cal courts. Nor, 2. If the prohibition 
and conſultation were upon the body of the matter, and 
the ſubſtance of it; for otherwiſe, he ſhall be put many 
times to try the ſame matter ; Which is full of vexation. 


Gibſ. 1031. 


Be not engroſſed, erlarged, or ; atberwth changed] In the 
caſe of Denton end the counteſs: of Clanricard, in the 18 
| Ja. where the firſt libel was, that tithes had been paid 
time out of mind; and the ſecond Iibe] was, that the 
tithes had been paid for twenty, thirty, Or forty years, 
and time out of mind : this was adjudged a change of the 
| libel, as laying the foundation of a new title different 
from the former; and the whole court ſaid, that if they 
proceeded upon that addition, they would ns a Prohi- 
bition. G1 1031. | . 
But when the libel was for tithe milk of eight cows; 
and upon a modus pleaded, prohibition and injunQion 
were obtained; and afterwards the ſame incumbeat libel- 
Jed for the ſame tithe againſt the ſame perſon, only in 
ſerting a leſs number of cows: this change in the libel 
did not make it a different cauſe; and therefore attach- 
ment upon the prohibition was granted. 616% 1029. 


Conventicle. Sce Difſenters. 
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Convocation, 

Convocation, I. FFNH O' the word convocation be in itſelf of a general 
hat. ” ſen; cation, and may indifferently be applied to 
any aﬀembly which is fummoned or called together after 

an orderly manner; yet cuſtom (Which in theſe matters 

is wont to prevail) hath determined its ſenſe to an eccle- 

ſiaſtical uſe, and made it if not only, yet principally to 


be reſtrained to the aſſemblies of the clergy. 
Before the con- 2. That the biſhop of every dioceſe had here as in all 


_ queſt. other chriſtian countries power to COnvene the clergy af 
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Convocation, 


his dioceſe, and in a common ſynod or council with them 


to tranſact ſuch affairs as ſpecially related to the order 
and government of the churches under his jurifdiction, is 


not to be queſtioned. Theſe aſſemblies of the clergy were 
as old almoſt as the firſt ſettlement of chriſtianity amongſt 
us, and amidſt all our other revolutions continued to be 


held till the time of king Henry the eighth. 


What the biſhop of every dioceſe did within his own 
diſtrict, the archbiſhop of each province, after the king— 


dom was divided into provinces, did within his proper 
province. They called together firſt the biſhops, after- 
wards the other prelates, of their provinces; and by de- 


grees added to theſe ſuch of their inferior clergy, as they 


thought needful. 


In theſe two aſſemblies of the clergy (the A 


nods and provincial councils) only the ſpiritual affairs of the 
church were wont for a long time to be tranſacted, So 
that in this reſpect therefore, there was no difference be- 
tween the biſhops and clergy of our own and of all other 

chriſtian churches, Our metropolitans and their luſfra- 


gans aCted by the ſame rules here, as they did in all 
other countries, They held theſe aſlemblics by the ſame 


power, convened the ſame perſons, and did the ſame 
things in them. | 
When the papal authority had prevailed here, as in 


moſt other kingdoms and countries in Europe, by the 


leave of our kings and at the command of the legates 


ſent from Rome, another and yet larger ſort of councils 
were introduced amongſt us, of the biſhops and prelates 
of the whole realm. Theſe were properly zational church 
councils ; and were wont to be held for ſome ſpecial de- 
ſigns, which either the pope, the King, or both, had to 
promote by them. | 

But beſides theſe ſynods common to us with all other 


chriſtian churches, and which were in their nature and 


end as well as conſſitution properly and purely eccleſiaſti— 
cal; two other aſſemblies there were of the clergy of 
this realm, peculiar to our own ftate and country : in 


which the clergy were convened, not tor the ſpiritual af- 


fairs of the church, but for the good and benefit of the 
realm, and to act as members of the one as well as of the 


other. Now the occaſion of theſe was this: When the 


faith of Chriſt was thoroughly planted here, and the 


piety of our anceſtors had liberally endowed the biſhops 
and clergy of the church with temporal lands and poſ- 


ſeſſions; not only the opinion which they had of 6 their pru- 
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Convocation. 


| | : dence and piety prompted them to take the moſt eminent 
il of them into their publick councils, but the intereſt which 
1 the y nad by that means in the ſtate made it expedient ſo 


8 to Ade and to commit the direction and Management. of 

1 + offices and affairs to them. 

5 Hence our biſhops firſt, and then ſome of our other 

__- prelates (as abbots and prior), were very early brought 
into the great councils of the realm, or Parliament; and 

there ne and acted together with the laity. 

Thus were the greater clergy firſt brought into our 
ſtate See and made a conſtant or eſtabliſhed part of 
1 them. But in proceis of time, our princes began to have 
1 5 a further occaſion for them, For being increaſed in num- 

1 der, and with that in their wealth too, not only our 
kings, but the people began to think it reaſonable, that the 
clergy {ſhould bear a part in the public burdens, as well 
as enjoy their ſhare of the public treaſure, 
Hence our Saxon anceſtors, under whom the church 
was the moſt free, yet ſubjected the lands of the clergy to 
the thrceſold neceſlity, of caſtles, bridges, and expedi- 
tions, And the granting of aids in theſe caſes, brought 
en aſlemblies of the clergy, which were afterwards diſtin- 
Yi guiſhed by the name of convocation. Wake's State of the 
. Ch. paſſim. | 
5 . In the Cont times, the lords ſpiritual (as ol 28 
i = queteitche- lie other clergy) held by frankalmoigne, but yet made 
1 7 (i ot Res. 1. great part (es was ſaid) of the grand council of the na- 
14 t on; deing the moſt learned perſons that, in thoſe times 
al of ignorance, met to make Jaws and regulations. 
i a But William the conqueror turned the frankalmoigne 
1 | _ tenures of the biſhops and ſome of the great abbots in- 
to baronies; and from thenceforwards they were obliged 
to ſend perſons to the wars, or were aſſeſſed to the eſcuage 
(which was a fine or payment in money inſtead thereof), 
and were obliged to attend in parliament. And then 
their attendance was complained of as a burden, And 
tnis begat the grand que rrel in Henry the ſecond's time, 
between the king and Thomas Becket, For the ſtatute 
of Clarendon required ſuch attendence, which confirmed 
the eſcuage on them, For this they made many excep- 
tions; and particuarly, that the parliament took cogni- 
zance of treaſons and icl-nies : whereas the clergy, by 3 
canan of the council os Toledo, were forbid to give judg- 
ment in caſes of blood, Ard therefore to obviate this 
LISLE the conſtitutions of Clarendon permitted them 
ip withdraw in ſuch Caſes, 
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Notwithſtanding this conceſſion, they ſtill objieded 


zgainſt the 11th article of that ſtatute, which requmed 
1 50 to be preſent until judgment was to be given. 
This article obliged them to attend; and therefore tho” 


they had excepted the cafe of blood, yet they knew their 
| attendance confirmed their eſtates as baronies; and they 
did not care that the munificence and frankalmoigne of 
the ancient kings ſhould be changed into ſuch tenures, 


But notwithſtanding the quarrel with Becket, the king 
prevailed that they ſhould continue baronies, 


445 bY 6. 


And the following princes in their parliaments taxed 


them in reſpect of their baronies, after the ſame manner 


that they did thoſe of the laity. 
Fete (till, this reached only to the relates and ſoperior 
clergy ; ; but the body of the clergy, that had no baronies, 


and holding by frankalmoigne, were in a preat meaſure 


| exempt from the charges which were aflefled upon the 


laity, and were therefore by ſome other way to be brought 
under the ſame obligation, 


In order hereunto ſeveral 8 were taken, till at | 
laſt they ſettled into that method which finally obtained, 
| and ſet aſide the neceſſity of any other way, 
| pope laid a tax upon the church for the uſe of the king; 
and both their powers uniting, the clergy were forced to 
Next the biſhops were prevailed with, up- 
= on ſome extraordinary occaſions, to oblige their clergy to 
grant a ſubſidy to the king, in the way of a benevolence; 
and for this, letters of ſecurity were granted back by the | 
king to them, to inſure them that what they had done 
: ſhould not be drawn into example or conſequence. ; 


And theſe conceſſions were ſometimes made by the bi- 


& ſhops in the name of their clergy : but the common way 
= was, that every biſhop held a meeting of the clergy of his 
= Cooke 
J impowered firſt the biſhops, afterwards their archdea- | 


Then they agreed what they would do; and 


2 cons, and finally proctors of their own, choſen for that 


end, ts make the conceſſion for them. 
4. Thus ſtood this matter till the time of Edward the From Ew. 
@ fiſt, Who not willing to continue at ſuch a precarious to Hen, 3. 
late with his clergy, took another method ; 


Wake : ut ſupra, 


and, after ſe- 


E veral other experiments, fixed at laſt upon an eftabliſh- 


ment, which hath in ſome ſort continued ever ſince. 
5 method he reſolved upon was this: 
und barons ſhould be called to parliament as formerly , and 
embodied in one houſe: And that the tenants in burgage 
: | ſou! d 


＋ he 
viz. That the earls 


9 2 


Gilb. Exch, 


F irſt, the 


I 9 


r 
ne 
—— —— — 


— . ˙ . . ei YG LI 
. 2 42 — 8. woe 


Convocation. 


ſhould ſend their repreſentatives ; and that the tenants by 


knight s ſervice, and other locage tenants in the counties, 
ſhould alſo ſend their repreſentatives; and theſe were em- 
bodied in the other houſe. He deſigned to have the cler- 
ey.as a third eſtate; and as the bithops were to ſit per 
baron tam in the temporal parliament, ſo they were te lit 


with the © clergy in convocation, And the pro- 


ject and deſign of the king t that as the two temporal 
1 en 1 the temporaltics, and made laws to bind 
te mporal things within this realm; fo this other body 
ou 0 mo given taxes to charge the ſpiritual poſſeſſions, 
and have made canons to bind the eccleſiaſtical body: 
To this Tg was the præmunientes clauſe (ſo called from 
the firſt word thereof) in the ſummons to the archbiſhops 


and biſhops, by which he required them to ſummon ſuch 


of their inferior clergy to come with them to Parliament, 
as he then ſpecified and thought ſufficient to act for the 
whole body of the clergy. | 

This altered the Engliſh convocation from the bete 
ſynods ; for theſe were totally compoled of the biſhops, 


who were paſtors of the church; (for the clergy were re- 


gularly eſteemed only. their aſſiſtants) ; and therefore the 
biltops only were col ted to compoſe fuch foreign ſy- 


nods, to declare Whet was the doctrine, or ſhould. be the 
di ſcipting of the church. 


Edward the firſt projected, to have ie the elergy one Z 


third eſtate, dependant ou himſelf; and therefore not only 
called the biſhops, whom as barons he had a right to ſum- 
mon, but 05 reit of the clergy, that he might have their 
couſent to the taxes and aſſeſſments made on that body. 
Lui the clergy foreſeeing they were likely to be taxcd, 
alledged that they could not mcet under a temporal au— 
thority, to make any laws or canons to govern the church, 
And this diſpute was maintained by the archbiſhops and 
biſhops, who were very loth the clergy ſhould be taxed, 
or that they ſhould have any intereſt in making esel 
ſtice! canons, which formerly were made by their ſole 
authority; for even if thoſe canons had been made at 
Rome, yet, if they were not made in a general council, 


they did not think them binding here, unleſs they were 


received by ſome provincial conſtitution of the biſhops, 
And tho' the inferior clergy, by this new ſcheme. of Ed- 
ward the fir{t, were let into the power of making Canons; 
y<t they for elaw they were to be taxed, and therefore 
joined wich the b. thops, 1 in oppoſing what they thought an 
innovation, and in the end paid no obedience to the pre 

— 1 muntentes 
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muntentes Clauſe; but the archbiſhops and biſhops threat- 
ned to excommunicate the king 

He, and the temporal eſtate, took. i it fo ill, that the 
clergy would not bear any part of the publick charge, 
that they were beforehand with them, and the clergy 
were all outlawed, and their poſſeſſions ſeized into the 
king's hands. 

This ſo humbled the clergy, that they at laſt conſented 
to meet. And to take away all pretence, there was a 
ſummons, beſides the pr emunientes clauſe, to the arch- 
biſhop, that he ſhould ſummon the bi ſhops, deans, arch- 
deacons, colleges, and whole clergy, of his province. 
From hence therefore the biſhops, deans, archdeacons, 
colleges, and clergy, met by virtue of the archbiſhop's 
ſummons; which being an eccleſiaſtical authority, they 
could not object to. And ſo the biſhops and clergy came 
to convocation by virtue of the archbiſhop's ſummons ; 
they eſteeming it to be in his power, whether he would 
obey the king's writ or not: but when he had iſſued his 
ſummons, they could not pretend it was not their duty 
to come. But the premumentes writ was not diſuſed ; 
& becauſe it directed the manner in which the clergy were 
to attend, to wit, the deans and archdeacons in perſon, 
E the chapter by one, and the clergy by two proctors. 
So that the clergy were doubly ſummoned ; firſt by the 
biſhop, to attend the parliament; and, ſecondly, by the 
archbiſhop to appear in convocation. And that the arch- 
& biſhop might not appear to ſummon them ſolely in pur- 
W ſuance of the king's writ; he for the moſt part varied in 
his ſummons from the king” s writ, both as to the time 
= and place of their meeting. 
And leſt it might be thought ain (of which they were 
very jealous) chat their power was derived from temporal 
authority, they ſometimes met on the archbiſhop's ſum- 
mons without the king's writ; and in fuch convocation 
tbe king demanded ſupplies, and by ſuch requeſt owned 
te epiſcopal authority.of convening. So that the king's 
= Writ was reckoned by the clergy no more than one motive 
fer their convening. And if the archbiſhop in his ſum- _ 
mons recited the king's writ, they proteſted againſt it, 
| becauſe that was laying his authority on the king's writ, 
which the clergy would by no means endure; for the 
would not content that the prince had any eccleſiaſtical 
authority to convene ſynods, but they allowed the kings 
| Writ to be a motive for the archbiſhop to FORTENTy if he 
gs in judy ment with the king. A £ 
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and the king gratified the archbiſhops, by ſuftering this 


_ parliament, The archbiſhop ſat as king; his ſuffragans 


 fiaſtical parliament, to make laws, and to tax the polleſ- 


and ſometimes the commons, were wont to ſend to the 
convocation for ſome of their body to give them advice in 
ſpiritual matters; but till this was only by way of ad- 


- houſes of parliament ; fince it could not bind as a law, 
till it had the conſent | of the legiſlature, Gilb. Exch. 


| parted into a ſeparate ſynod, and there acted as the pro- 


of the church to be laws of the realm, —— And the Nor- 


Convocation. 

And from henceforward, inſtead of making one ſtate 
of the kingdom, as the king deſigned, they com poſed two 
eccleſiaſtical. ſynods, under the ſummons of each of the 
archbiſhops; and being forced into thoſe two ſynods be- 
fore mentioned, they ſat, and made canons by which each 
reſpective province was bound, and gave aids and taxes to 
the king. But the archbiſhop of Canterbury's clergy, 
and that of York, aſſembled each in their own province; 


new body of convocation to be formed in the nature of a 


ſat in the upper houſe, as his peers; the deans, arch- 
deacons, and the proctor for the chapter, repreſented the 
burghers; and the two proctors for the clergy, the 
knights of the ſhire. And ſo this body, inſtead of being 


one of the eſtates as the king deſigned, became an 8801 


ſions of the church. Gilb. Exch. Ch. 4. 

But altho' they thus ſat as a parliament, and wade laws 
for the church, yet they did not make a part of the par- 
liament properly ſo called. Sometimes indeed the lords, 


vice: for the parliament have always inſiſted, that their 
laws, by their own natural force, bind the clergy; as 
the laws of all chriſtian princes did in the firſt ages of the 


church. Gib. Exch. 60. 
And even the convocation tax did always paſs both 


197. : 

Poe ſo in the 82500 times, if the ſubject of any laws 
was for the outward peace and tempora] government of 
the church; fuch laws were properly ordained by the 
King and his great council of clergy and laity intermixed, 
as our acts of parliament are ſtil] made, But if there was 
any doctrine to be tried, or any exerciſe of pure diſcipline 
to be reformed, then the clergy of the great counci] de- 


per judges. Only when they had thus provided for the 
itate of religion, they brought their canons from the V 
nod to the great council, to be ratified by the king, witi 
the advice of his great men, and fo made the conſtitutions 


mag 
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man revolution made no change in this reſpect. Ken, 
Eccl. Syn. 249. 


23 


35 Thus the caſe ſtood, when the act of ſubm! fon, The act of ſub- 


25 H. 8. c. 19. was mide; by which it is enacted as fol- 
loweth : Where the king's humble and obedient ſubjects the 
clergy of this realm of England, have net only acknowiedged 


according to the truth, that the convocation of the ſame clergy is, 
always hath been, and ought to be aſſembled only by the king's 


writ ; but alſo ſubmitting themſelves to the king's majeſty, have 


| promiſed i in verbo ſacerdotii that they will never from hence= 


forth preſume to attempt, alledge, claim, or put in ure, enact, 


promulge, or execute any new canons, conflitutions, fene, 


provincial, or other, or by whatſoever name they ſhall be called, 


in the convocation, unleſs the king's maſi royal aſſent and licence | 


may to them be had, to make promulge and execute the ſame, and 
that his majeſiy do give his mojl royal aſſent and authority in 
that behalf It is therefore enafted, according to the ſaid ſub- 
mijſion, that they nor any of them, ſhall preſume to attempt, 


alledge, claim, or put in ure any conſtitutions er ordinances 
provincial, by whatſoever name or names they may be called, in 
their convocations in time coming (which always ſhall be afſjem- 
bled by authority of the king's writ); unleſs the ſame clergy 
may have the king's moſt royal aſſent and licence, is made pro- 
mulge and execute 


uch canons, conſiitutiis, and ordinances 
provincial or ſynodal: upon pain of every one of the ſaid clergy 


doing contrary to this act, and being thercof convict, to Jufer 


impriſonment, and make fine at the king 5 woll. 

Accordingly, T. 8 Ja. It was reiolved upon this ſta— 
tute, by the two chief juſtices and divers other juſtices, 
at a committee before the lords in parliament; 
a convocation cannot aſſemble at their convocation, with- 
out the aſſent of the king. 2. That after their aſſembly 


they cannot confer, to conſtitute any canons without 
| licence of the king. 
clude any canons, yet they cannot exccute any of their 


3. When they upon conference con— 


canons without the royal aſſent. T'nat they cannot 
execute any after the roy al aſſent, 1 with theſe four 


limitations; (1) that they be not againſt the preroga- 


| tive of the king; nor (2) againſt the COMPFLON law; nor 


(3) againſt any ſtature law; nor (4) againtt any caltom- 


of the realm, All which appeareth by the (aid ſtatute : 
And this (Coke ſays) was but an affirmance of what was 
before the ſaid ſtatute ; for it was held before, that if a 
canon be againſt the law of the land, the biſhop ought to 
obey the command ment of the king, according to the law 
of the land, 12 Co. 72. 
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And therefore by this act the clergy being reſtrained 
from making any canons or conſtitutions in their convo- 
cations without the king's licence, the power as to this 


particular, which was before lodged in the hands of the 


metropolitan, is now put into the hands of the king, who 


having by authority of his writ commanded the OY 
ſhops to ſummon them for ſtate purpoſes (as the tenor of 


his writ ſhews), has it now in his own breaſt whether 


he will let them act at all as a church ſynod or no. 
They are a convocation by the writ of ſummons, but a 
council properly ſpeaking they are not, nor can Naeh le- 


gally act as ſuch till they have obtained the king's licence 
ſo to do. Male ut ſupra. 


6. Only parſons, vicars, and perpetual curates, are 


capable of giving their votes in chuling proctors for the 
dioceſan clergy. Feohnſ. 150. 
Tf any member of the convocation, who is a . 


dies; the archbiſhop iſſues his mandate to the biſhop of 


that dioceſe to elect another; and this, by virtue of the 


power inherent in him to ſummon his ſuffragan biſhops; 


who being to obey him in all things lawful and honeſt, 


and the clergy their biſhop in the like manner, they by 
that command make an eleQion to Tupply. the place of 
one of their proctors. Gb. Exch. 58, 59. 


7. In the province of Canterbury there are only two 
proctors returned for each dioceſe: In thoſe dioceſes 


where there are ſeveral archdeaconries, two are nominated | 
by the clergy of each archdeaconry; and out of theſe, 


two arc choſen to ſerve as proctors for the whole dioceſe, 
But in the province of Tork, two proctors are ſeit 
to ee for every archdcaconry ; otherwiſe the 


number would befo ſmall, as ſcarce to' deſerve the name 


of a as pare 1al ſynod, By this means it comes to paſs, 


that the parochial clergy have as great an intereſt in con- 


vocation there, as the cathedral clergy. Whereas, in 
the province of Canterbury, the lower houſe of convoca- 


tion conlifteth of twenty two deans (taking in Weſt- 
minſter and Windfor), twenty four proQors of the chap- | 


ters, fifty three archdeacons, in the whole ninety nine of 


the cithedral clergy ; and there are but at the ſame time 
forty ſour proctors for the parochial clergy, Jonny: 150. 
Male 34. . 
3 Anciently the lower clergy ſat in the ſame houſe 


with the bi (hops 3 and in the province of York, the 
bilhops and other clergy do fit in the ſame houſe ſtill. 


Joonf, 149, | 
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But in the province of Canterbury (as hath been ſaid), | 


they conſiſt of two houſes; the upper houſe, where the 
archbiſhop and biſhops fit ; and the lower 8 where 
the reſt do fit. 4 Int. 322. 

And as ts” are two houſes of convocation, fo there 


are two prolocutors, one of the biſhops of the higher 
houſe, choſen by that houſe : another of the lower houſe, 


and . to the biſhops, for their mg 4 Inſt. 
323. 
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By the ſtatute of g Hen. 6. c. 1. Becauſe the prelates Privilege. | 


and tergy of the realm called to the convocation, and their 


ſervants and familiars 1 a come With them to ſuch convication, 
oftentimes be arreficd moleſtid and inguieted; our lord the king, 


willing to provide for the ſecurity and guietnefs ef the ſaid pre- 
lates and clergy, at the ſupplication of the ſame prelates and 


clergy, and by the aſſent of the great men and commons of the 
realm, hath ordained and eftabliſhed, that all the clergy. here- 
after to be called to the convocation by the king's writ, and their 
ſervants and familiars, ſpall for ever He reaſter fully uſe and 


enjoy ſuch liberty or defence in coming, tarrying, and retur ning, 


as the great men and commonall of the realm, called or to be 
* . 


called to the king's parame nt, do enjoy, and were wint 10 en- 
Jy, or in lime to come ought to enjoy. | 

And in the journals of the houle of lords, we End ſeveral 
applications to their lordſhips for redreſs in caſes where 
this liberty of the convocation=clergy bath been invaded ; 
which their lordlhips have otro Nd granted, Sich. 


931. 


10. In convocation, thoſe who are abſent, by leave or Proxies, 
connivance, are allowed to vote by proxy; and the bi- 


ſhops who hold lefler dignities in commendam, Can con- 
ſtitute any perſon that is member of the lower houſe to 


vote there as their proxy, for ſuch deanries or archdeacon- 


Ties as they hold by commendam. 7nſ. 142. 


It. Can. 139. Whoſoever thall affirm, that the feared 9 


ſynod of this nation in the name of Chriſt, and by the 
king's authority aſſembled, is not the true church of Eng- 


land by repreſentation ; let him be excommunicated, and 
not reſtored until he repent and publickty revoke that his 


wicked error. 
Can. 140. Whoſoever ſhall affirm, that no manner of 


perſon, either of the clergy or Jaity, not being themſelves. 


particularly aſſembled in the ſaid ſacred ſynod, are to be 


ſubject to the decrees thereof in cauſes eccleſiaſtical (made 


and ratified by the king's ſupreme authority) as not having 
given their voices unto nem; let him be excommunicated, 
| and 
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and not reſtored until he repent and publickly revoke that 


his wicked error, 


Can. 141. Whoſoever ſhall affirm, that the ſacred ſy- 
nod aſſembled as aforeſaid, was a company of ſuch per- 


ſons as did conſpire together againſt godly and religious 


profeſſors of the goſpel, and that therefore both they and 
their proceedings, in making of canons and conſtitutions 


in cauſes eccleſiaſtical by the king's authority as aforeſaid, 


ought to be deſpiſed and contemned, the ſame being rati- 


| fied confirmed and injoined by the ſaid regal power fupre- 


macy and authority; let them be excommunicated, and 


No power to 
bind the tempo - 
ralty. | 


not reſtored until they repent. and publicly revoke that 
their wicked error. 


12. Lord Coke ſays, a convocation may make conſti- 
tutions, by which thoſe of the ſpiritualty (hall be bound, 


for this, that. they all, either by repreſentation or in per- 
ſon, are preſent; but not the temporalty. 12 Co. 73. 
And in the caſe of Mattheus and Burdett, H. 1 Ann. In 


the primitive church, the laity were preſent at all ſynods. 


When the empire became chriſtian, no canon was made 


without the emperor's conſent. The emperor's confent 


included that of the people; he having in himſelf the 


whole legiſlative power, which our kings have not. 
Therefore if the king and clergy make a canon, it binds 


the clergy in re eccleſiaſtica, but it doth not bind lay- 


men; they are not re preſented in convocation, their con- 


ſent being neither given nor aſked, 2 Salk, 412. 


And in Cox's caſe, M. 1709. By Wright lord b 


The cannons of a convocation do not dips the laity with= 


out an act of parliament, 1 Peere W. 


Aud finally, in the caſe of Middleton 5 Creft, M. MH. 10 


Geo. 2. it was determined by the unanimous tos of 


the court of king's me that ſuch canons do not pro- 


Nor againft the 


U of the land. 


Appeal to the 
eonvecation. 


13 vigore bind the Jaity. Str. 1056. 
| The convocation can do nothing againſt the 7 of 


15 Rad ; for no part of the law, be it common law, or 
ſtatute law, can be abrogated or altered without act of 


parliament. 12 C. 73. 
And by the ſtatute of 25 2 8. 6. 19. it is ee 


that no canons, conſtitutions, or ordinances ſhall be made 


or put in execution within this realm, by authority of the 
convocation of the clergy, which ſhall be contrariant or 
repugnant to the king's prerogative royal, or the cuſtoms, 

laws, or ſtatutes of this realm. 
14. By the 24 H. 8. c. 12. (concerning appeals) it is 
enacted, that in al! cauſcs teſtamentary, masrimanig ©, 
1 1 


8 
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of tithes, depending in the eccleſiaſtical courts, which 


ſhall touch the king ; the party grieved may appeal to the 


upper houſe of convocation being then convocate by the 
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king's writ, or next enſuing, within the province; ſo 


that ſuch appeal be taken by the party grieved within fif- 
teen days next after judgment given: and that determi- 
nation ſhall be final, ſo as that the matter ſo determined 
ſhall never after come in queſtion and debate, to be exa- 
mined in any other court. 

15. The convocation uſually continueth during the 


time of parliament; but as Dr. Warner obſerves, the par- 
liament and convocation are ſeparate bodies, independent 
on one another, and called together by different writs; 
and therefore the diſſolution of the parliament doth not 
neceſſarily, or in any reſpect, diſſolve the convocation; 


ſo that they may continue to fit longer than the parlia- 
ment if the king pleaſes. 2 Warn. 535. 

16. Finally, the clergy having continued to tax them- 
ſelves in convocation as aforeſaid, theſe aſſemblies were 


regularly kept up till the act of the 13 C. 2. c. 4. was 
paſſed, when the clergy gave their laſt ſubſidy; it being 


then judged more advantageous to continue the taxing 


them by way of a land tax and poll tax, as it had been in 


the time of the long parliament curing the civil wats, 
 Gilb, Exch. 56. 


And in the year 1664, by a private agreement t between 


Continuance ] 


Their declines 


Sheldon archbiſhop and the lord chancellor Clarendon and 


other the we bo miniſters, it was concluded, that the 
clergy ſhould {i 


own body, and permit themſelves to be include ed in the 


money bills prepared by the commons, And this hath 


made convocations unneceſſaty to the crown, and incon- 
ſiderable in themſelves. 2 Vurn. 611, 612. 


lently wave the privilege of taxing their 


And ſince that time the clergy bave been allowed to 


vote in chuſing knights of the ſhire, as other freeholders, 
which in former times they did not. 7%. 150. 
And from that time the convocation hath never paſſed 


any ſynodical act; and from thenceforth until the year 
1700, for the moſt part they were only called, and very 


rarely did ſo much as meet together in a full body, and 


With the uſual ſolemnity, ?Tis true that during the re- 


mainder of king Charles the ſecond's reign, when the 


office of prolocutor was void by death or promotion, ſa 
many of the lower houſe came together as were thought 


ufficient to chuſe a new one; and thoſe members that 
were about the town commonly met, during parliament, 


once 


Convocation. 

once a week, had prayers read, and were formally conti- 
nued till the parliament was diffolved, and the convoca- 
tion together with it, And in king James the ſecond's 
time, the writs iſſued out of courſe, but the members did 
not meet, In the year 1689, after the acceſſion of king 
William and queen Mary to the throne, a convocation | 
was not only called, but began to fit in due form; but 
their reſolutions came to nothing. And from thence ti ll 
the year 1700, they were only called, but did not meet : 

but in that year, and ever ſince, at the meeting of the par- 
liament, the convocation of the clergy hath likewiſe been 

ſolemnly opened, and the lower clergy have been permit- 
ted to form themſelves into a houſe, and to chuſe their 
prolocutor; nor have they been finally diſmiſſed ſo ſoon 

as that ſolemnity was over, but continued from time to 

time, till the parliament hath broke up or been diſſolved. 
And now it ſeems to be agreed, that they are of right to 
be aſſembled concurrently with parliaments, and may act 
and proceed zs provincial councils, when his majeſty in 


his royal WOO ſhall Judge it expedient. Febnſe 141, 
5 3. 


Cope. 
COPE ſignifieth in general a canopy, or vaulted co- 


vering ; "and from thence ſeemeth to have been tranſ- 


ferred to denote that veſtment of the Ke which cover- 
eth the back and ſhoulders, 


Coꝛzodv. 
reh is an allowance of meat, bread, drink, mo- 
ney, . lodging, and fuch like neceſſaries 
for ſuſtenance, Terms of the Law. 

It is ſometimes certain, where the certainty cf thin 
is ſet down; ſometimes uncertain, Were che tee is 

not ſet down. Id. 
Some corodies began by grant made by one man to 
another; and ſome are of common ri: ght, as every foun- 


der of abbies or religious houſes had authority to aſſign 
ſuch 


| Coxody. 


ſach in the ſaid houſes for ſuch perſons as he ſhould ap- 
point. Id. 


Corodies are turned into penſions and money at this 
day. . 2. C. 2. 


Corſe preſent. See Mortuary. 
Council. See Spnod. 


HIS title treateth only of the juriſdiction of the 
T eccleſiaſtical courts in general; the law concerning 
the ſeveral particulars, is inſerted under the reſpective 
titles: as concerning the ſeveral kinds of courts, under 
the titles, conſitory, convocation, viſitation, arches, audience, 
prerogative, faculty, peculiar ; concerning the officers, under 
the titles archdeacon, chancellor, commiſſary, vicar general, 
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Hcial, ſurrogate, advocate, regiſter, proclor, apparitor; con- 


cerning the practice and manner of proceeding, under the 


titles caveat, libel, citation, evidence, ſentence, fees, appeal, 


prohibition, conſultation ; : concerning the judgment and ex- 


ecution of the ſentence, under the titles penance, ſuſpen- 


fun, excommunication, interditt, deprivation, degradation, 42. 


gueſtration; and ſuch like. 


1. For the firſt. three hundred years after Chriſt, the 
diſtinction of eccleſiaſtical or ſpiritual cauſes, in point of 
juriſdiction, did not begin; for at that time no ſuch diſ- 
tinction was heard of in the chriſtian world for the 


cauſes of teſtaments, matrimony, baſtardy, adultery, and 


the reſt, which are called eccleſiaſtical or ſpiritual cauſes, 


were merely civil, and determined by the rules of the 


civil law, and ſubject only to the juriſdiction of the civil 


Origin of the 
ecclefiaſtical ju- 
riſdiction in 
general. 


magiſtrate. But after the emperors were become chriſ- 


tian, out of a zen and defire they had to grace and ho- 


nour the learned and godly biſhops of that time, they were 
pleaſed to ſingle out certain ſpecial cauſes, wherein the 
granted jurilc 1&tion to biſhops ; namely, in caſes of tithes, 
| becauſe paid to men of the church; in cauſes of matri- 
mony, becauſe marriages were for the moſt part ſolemni— 


zed in the church; in cauſes teitamentary, becauſe teſta- 


ments Were many ies made in extremil, when church- 


cn 
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Orlgin thereof 
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sular. 
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men were preſent giving ſpiritual comfort to the teſtator, 
and therefore they were thought the fitteſt perſons to take 
the probates of ſuch teſtaments: And ſo of the reſt. Vet 
theſe biſhops did not then proceed in theſe cauſes accord- 


ing to the canons and decrees of the church (for the 


canon law was not then made), but according to the rules 


of the imperial law, and as the civil magiſtrate Proceeced 
in other cauſes. Dav. 

2, Accordingly in this "kingdom, 3 in the Saxon times, 
before the Norman conqueſt, there was no diſtinction of 
juriſdictions ; but all matters, as well ſpiritual as tempo- 


ral, were determined in the county court called the ſhe- 


ritf's tourn, where the biſhop and earl (or in his abſence 
the ſheriff) ſat together; or elſe in the hundred court, 
which was held in like manner before the lord of the hun- 


dred and eccleſiaſtical ap  Examin. of the ſcheme of b. 


Pov. 15. Duck 307, 1 Harn. 274. 2 Still. 14. Cod. 


96. Jehnſ. 246. 

For the eecleſiaſtica officers took their limits of jurif- 
diction, from a like extent of the civil powers, Moſt of 
the old Saxon biſhopricks were of equal bounds with the 
diſtin kingdoms, The archdeaconries, when firſt ſet- 
tied into local diſtricts, were commonly fitted to the re- 
ipective counties. And rural deanries, before the con- 
queſt, were correſpondent to the political tithings. Their 
fpiritual courts were held, with a like reference to the ad- 


miniſtration of civil juſtice, The ſynods of each province | 


and dioceſe were held at the diſcretion of the metropolitan 


and the biſhop, as great councils at the pleaſure of the 
prince, Theviſitations were firſt united to the civil in- 
quiſitions in each county; and afterwards, when the 
courts of the eat] and biſhop were ſeparated, yet ſtill the 


viſitations were held like the ſheriff's tourns twice a year, 
and like them too after eaſter and michaelmas, and ſtil} 


with nearer likeneſs the greater of them was at eaſter, 
The rural chapters were allo held like the inferior courts 
of the hundred, every three wecks ; then, and like them too, 
they were changed into monthly, and at laſt into quarterly 


meetings. Nay, and a prime viſitation was held com- 


monly, like the prime folcmote or ſheriff's tourn on the 


Verf calends of May. Nen. Fcel. Syn. 233, 4. 


And accordingly Sir Henry Spelman obſerves, that the 
biſhop and the car! fat together in one court, and heard 
jointly the cauſes of church and common wealth; as they 


yet do in parliament, And as the biſhop had twice in 


| the year two general node, wherein all the rr of his 


dioceſe 
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dioceſe of all forts were bound to reſort for matters con- 
cerning the church; ſo alſo there was twice in the year 
a general aſſembly of all the ſhire for matters concerning 
the commonwealth, wherein without exception all kinds 

ol eſtates were required to be preſent ; dukes, earls, ba- 
tons, and ſo downward of the laity ; and eſpecially the 
| biſhop of that dioceſe among the clergy, For in thoſe 
days the temporal lords did often fit in ſynods with the 
biſhops, and the biſhops in like manner in the courts of 
the temporalty, and were therein not only neceflary, but 
| the principal judges themſelves. Thus by the laws of 
king Canutus, the ſhyre-gemot (for ſo the Saxons called 
this aſſembly of the whole ſhire) ſhall be kept twice a 
year, and oftner if need require, wherein the biſhop and 
| thealderman of the ſhire ſhall be preſent, the one to teach 
the laws of God, the other the law of the land.” And 
among the laws of king Henry the firſt, it is ordained; 
„ firſt, let the laws of true chriſtianity (which we call the 
eccleſiaſtical) be fully executed with due ſatisfaction; 
then let the pleas concerning the king be dealt with; and 
| Jaſtly, thoſe between party and party: and whomſoever 
| the church ſynod ſhall find at variance, let them either 
| make accord between them in love, or ſequeſter them by 
their ſentence of excommunication,”” W hereby it appear- 
eth, that eccleſiaſtical cauſes were at that time under the 
cognizance of this court. But theſe, he ſays, he takes , 
to be ſuch eccleſiaſtical cauſes, as were grounded upon : 
the eccleſiaſtical laws made by the kings themſelves for 1 
the government of the church (for many ſuch there were 
in almoſt every king's reign), and not for matters riſing 
out of the Roman canons which haply were determinable 
only before the biſhop and his miniſters, —— And the 
biſhop firſt gave a ſolemn charge to the people touching 
eccleſiaſtical matters, opening unto them the rights and 
reverence of the church, and their duty therein to- 
wards God and the king, according to the word of God, 
; Then the alderman in like manner related unto them the 
7 laws of the land, and their duty towards God, the king, 
7 and commonwealth, according to the rule and tenure 
> thereof. Religuiæ Spelm. 13, 53, 54. | | | 
3. The ſeparation of the eccleſiaſtical from the tempo- yy. the 
4 ral courts, Was made by William the conqueror. And as conquerors 
| from thence we are to date this great alteration in our charter of ſopa- 
"= conſtitution ; it is judged necellary to recite the charter 1 
. 
- 


of ſeparation verbatim; which is as followeth : . 
5 66 WIIIIIEI- 


32 


Courts. 


& W1LLIELMUS,Dei gratia, rex Anglorum, R. Bainardo 
et G. de Magnavilla, et P. de Valoines, cæteriſque meis 
fidelibus de Eſſex et Hertfordſchire et de Middleſex, ſalu- 
tem. Sciatis vos omnes, et cæteri mei fideles qui in An. 
glia manent, quod epiſcopales leges, quæ non bene, nee 
ſecundum lanctorum canonum præcepta, uſque ad mea 
tempora in regno Anglorum fuerunt, communi concilio 
et concilio archiepiſcoporum et epiſcoporum, et abbatum, 
et omnium principum regni mei, emendandas judicavi. 


Propterea mando, et regia auctoritate præcipio, ut nullus 


epiſcopus, vel archidiaconus, de Jegibus epiſcopalibus am- 
plius in Hundret placita tencant ; nec cauſam quz ad re- 
gimen animarum pertinet, ad judicium ſæcularium homi- 
num adducant: ſed quicunque ſecundum epiſcopales le- 
ges, de quacunque cauſa vel culpa interpellatus fuerit, ad 
locum quem ad hoc epiſcopus elegerit et nominaverit, 


veniat ; ibique de cauſa vel culpa ſua reſpondeat, et non 


ſecundum Hundret, fea ſecundum canones et epiſcopales 


leges, et rectum Ded et epiſcopo ſuo faciat, Si vero aliquis, 


per ſuperbiam elatus,ad juſtitiam epiſcopalem venire con- 
templerit, et noluerit ; vocetur ſemel, et ſecundo, et ter- 
tio: Quod f1 nec fic ad emendationem venerit, excom- 
municetur; et ſi opus fuerit ad hoc vindicandum, ſortitudo 
et juſtitia regis vel vicecomitis adoibeatur : Ille autem 


qui vocatus ad juſtitiam epiſcopi venire noluerit, pro una- 


Papal! incroach- 


quaque vocatione legem epiſcopalem emendabit. Hoc 


_Eilam defendo, et mea auRoritate interdico, ne ullus vice- 
comes aut præpoſitus, ſeu miniſter regis, nec aliquis lai- 


cus homo, de legibus quæ ad epiſcopum pertinent, ſe in- 


tromittat; nec aliquis laicus homo alium hominem ſine 


juſtitia epiſcopi ad judicium adducat:: Judicium vero in 


nullo loco portetur, niſi in epiſcopali ſede, aut in illo loco, 


quem epiſcopus ad hoc conſtituerit.“ Selm. V. 2. p. 13. 
This charter, Mr Selden ſays was recited in a clote rol! 
of king Richard the ſecond, and then confirmed. Str. 669. 


4. For upon the conquelt made by the Normans, the 


ments arter che pope took the opportunity to uſurp upon the liberties of 


Sqn, 


the crown of England, For the conqueror came in with 


the pope*'s banner, and under it wen the battle, Where- 


upon the pope ſent two legates into England, with whom 
the conqueror called a ſynod, depoted Stigand archbiſhop 


of Canterbury becauſe he bad not purchaſed his pall from 


Rome, and diſplaced many biſhops and abbots to make 
room for his Normans, This admiſſion of the popes le- 


gates, firſt led the way to his uſurped juriſdiction | in Eng- 


land; yet no decrees palicd or were put in execution, 


touching 


—_ od 1 Re 
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touching matters eceleſiaſtical, without the royal aſſent 
nor would the king ſubmit himſelf in point of fealty to the 
pope, as appears by his epiſtle to Gregory the ſeventh. 
Vet in his next ſucceſſor's time, namely in the time of 
king William Rufus, the pope by Anſelme archbiſhop of 
Canterbury attempted to draw appeals to Rome, but pre- 
vailed not. Upon this occaſion it was, that the king told 
Anſelme, that none of his biſhops ought to be ſubject to 


the pope, but the pope himſelf ought to be ſubject to the 


emperor; and that the king of England had the ſame 
abſolute liberty in his dominions, as the emperor had in 
the empire, Yet in the time of the next king, to wit, 
king Henry the firſt, the pope uſurped the patronage and 
donation of biſhopricks, and of all other benefices eccle- 
ſiaſtical. At which time Anſelme told the king, that the 
patronage and inveſtiture of biſhops was not his right, 


becauſe pope Urban had lately made a decree, that no lay 


perſon ſhould give any eccleſiaſtical benefice. And after 
this, at a ſynod held at London, in the year 1107, a de- 
cree was made, unto which the king aſſented {faith Mat- 
thew Paris), that from thenceforth no perſon ſhould be 
inveſted in a biſhoprick by the giving of a ring and paſ- 


toral aff, (as had been before), nor by any ay hand, 


Hereupon the pope granted, that the archbiſhop of Can- 
terbury for the time being ſhould be for ever legatus na- 
tus; And Anſelme for the honour of his ſee obtained, that 
the archbiſhop of Canterbury ſhould in all general coun- 
eis ſit at the pope's foot, as alterius orbis papa, cr pope of 
this part of the world. Yet after Anſelme's death, this 
ſame king gave the archbiſhoprick of Canterbury to Ro- 


dolph biſhop of London, and inveſted him by the ring and 


paſtoral ſtaff; and this, becauſe the ſucceeding popes had 
broken pope Urban's promiſe, touching the not ſending 
of lepates into England, unleſs the king ſhould require it.“ 


And in the time of the next ſucceeding king, to wit, king 


vtephen, the popc gained appeals to the court of Rome; jor 
in a ſynod at London, convened by Henry biſhop of Win- 
cheſter the pope's legate, it was decreed, that appeals 
ſhould be made from provincial councils to the pope : be- 
tore which time, appeals to Rome were not in uſe. Thus 
cid the pope uſurp three main peints of juriidiftion, upon 


three ſeveral kings after the conqueſt (tor of king Wil- 


liam Rufus he could gain nothing), viz, upon the con— 
gueeror, the fending of the legates or commiſhioners ty hear 
and determine eccleſtaſtical cauſes; upon Henry ibe tit, 
ide donation and inveſtiture of biſhopricks and oiher be- 
nences; and upon. King Stephen, the appeais to the court 
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of Rome. Ard in the time of king Henry the ſecond, 


the pope claimed exemption of clerks from the ſecular 
power. And, finally, in the time of king John, he took 
the crown from off the king's head, and e him to 


accept his kingdom from the pope's donation. Ged. gb. 


5. Nevertheleſs all this obtained not without violent 
ſtrüuggle and oppeſition: And this cauſed the ſtatutes of 
Proviurs to be made, in the reigns of king Edward the 
third end king Richard the ſecond. By the Former of 


Vl ich, (aamely, the ſtatute of the 27 Ed. 3. c. 1. Y it is 


Enacicu as followeth : 
Hasch it is ſhewed to our lord the 1% by the grievius 


and clamorous complaints of the great men and commons of the 
realm, how that divers of the people be drawn out of ihe 


calm, ta anſwer of things whereof the cognizance pertaineth 


te the king's ceurt ; and alſsibat the Judgments given in the ſame 


court be anpeached' in another court, in prejuritce and diſheriſon of 
cur lord the king end of his crown and of all the people of his 


ſaid reaim, and to the urdoing and deſtruction of the common law 
of the ſeme realm at all times uſed : I hereupon, upon goed 
4eliberation had with the great men and other men of his ſaid 


council, it is afſcnied and accorded, that all the people of the 


king's ligeance of what condition that thry be, which ſhall 
dra any out of the realm in plea, whereef the cognizance 


periaineth to the king's court, or of things whereof judgments | 
be given in the king's court, or which ao ſue in any other 
court to defeat er impeach the judgments given in the ting 
court, hall fave a day, containing the ſpace of two months, 
by warning to be made to them, to appear before the king 
and his council, or in his chancery, or before the king's juſtices 


of the one bench or the ether, ar before other the king” $ Jjuſ- | 


tices which to the ſame ſhall be deputed, 70 anſwer in their 
Prefer perſeons to the king, of the contempt done in this be- 
al. And if they come nt at the ſaid day in thur proper 
perſon to be at the law, they, their procurators, attornics, 
executors, netarits, and maintainers, ſhali ſi em that day forth 


le put out of the king's protection, their lands and goods for- 
eit to the king, and their bodies whereſcever they may le 


ferind ſell be taken and impriſened and ranſcmed at the kings. 
will, and upen the ſame a writ ſhall be made to take them by 
1971 bodies, and to ſeize their lands goods and peſſiſſiens into 
te king's hands ; and if it be returned that they be not feund, 
they fall be put in exigent and outlawed. Provided, that at 

whaut time they ceme befere they be outlawed, and will yield 
them te the King's [riſen to be juſlified by the law, and to re- 
ceive that which tte court ſhall award in this behalf, they 


bull be. ther eto recs: T; the 5 of lands a g 
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Courts. 


abiding in their force, if they do not yield them within the feld 
nu months as ig aforeſaid. 

And by the other ſtatute, viz. 16 Ric. 2, c. 5. (which 
the pope called execrabile /atutum, and the paſling thereof 


fedum et tur pe facinus) it is enacted, that if any ſhall pur- 


chaſe or purſue, or cauſe to be purchaſed or purſued, in the court 


of Reme or elſewhere, any tranſlations of prelates, proceſſes, 


ſentences of excommunication, bulls, inſlruments, or any other 


things whatſoever which touch the king, againſt him, his crown 
and his regality, or his realm; and they which bring within the. 
realm or them receive, or make thereof notification, or any other. 
execution whatſoever within the ſaid realm or without : they, 
their notaries, procurators, maintainors, abettors, fautors, and 


counſellors, ſhall be put out of the king's protection, and their 


3 lands and goods for feited to the ting, and they ſhall be attached 


by their bodies if they may be found, and brought before the king 


and his council, there to anſwer to the caſes aforeſaid, or proceſs 


ſhall be made again them by præmunire facias, in manner as 
it is contained in other ſtatutes of proviſors ; and other wich do 


| fue in any other court in deregation of the regality of our lord 
the king. „„ ts 


They are called ether cu ts (lord Coke ſays), either be- 


cauſe they proceed by the rules of other laws, as by the 


canon or civil law; or by other trials than the common 


law coth warrant, For the trial warranted by the law of | 
England for matters of fact, is by verdict of twelve men 
before the judges of the common law of matters pertain- 


ing to the common law, and not upon examination of 
witneſſes in any court of equity. So as thole other courts 
ere either ſuch as are governed by other laws, or ſuch as 
draw the party to another kind of trial. 3 Inſt, 120. 
And where the ſtatute of the 16 R. 2. ſaith, in the 


court of Rome or elſewhere ;z” (altho' it may ſeem to be 


meant and conceived of the places of remove which the 
Popes uſed in thoſe days, being ſometimes at Rome in 
Italy, ſometimes at Avignon in France, ſometimes in 
other places, as by the date of the bulls and other pro- 
ceedings in that age may be ſeen ) Yet this exptreſlion, 
he faith, doth include alſo the eccl-fiiftical and other 


Courts within this realm, for matters which belong to the 


cognizance of the common law; as where a biſhop de- 
prives an incumbent of a donative ; or excommunicates 


a man for hunting in his parks; or where commiſhoners 


of ſewers imprifon a man for not releaſing a judgment at 
law, 3 Inſt. 120. Rid, 167. 1 Haw. 51. | T0 
But it ſeemeth, that the ſuit in theſe courts for a mat— 
ter which appears not by the libel it ſelf, but only by the 
| | TT defendant's 
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Courts. 
defendant's plea or other matter ſubſequent to be of tem- 
Poral CO, Znizance (as where a | laintift libels for tithes, and 
the defendant pleads that they «ere ſevered from the nine 
parts, by which they become a lay fee), is not within the 
R becauſe it appears not that either the plaintiff or 
the judge knew that they were ſevered. 1 Haw. 52. 

6. /fterwards (upon the dawn of the reformation) by 
the flatute of the 24 Hen. 8. c. 12. it is recited as fol. 
Iowetn : There by divers ſundry eld authentic hiſtories and 
chionicles, it is manifeſily declared and expreſſed that this 
realm af England is an empire, and ſa bath been accepted in 
the world, governed by one ſupreme head and king, having dig- 
110 and royal eflate of the imperial crown of the ſame ; unto 

Wim a bidy politic compact of all ſorts and degrees of people, 
Sivided in terms and by names of ſpiritualty and temporaity, 
b:en b:unden and owen, to bear next to God, a natural and 
humble obedience ; '3 he being alſo inſtitute and furniſted, by the 
gene, and ſujferance of almighty Ot: with plenary whole and 
intire power Ire: eminence authority prerogative and juriſdie- 
tion, 1a render end ve juſtice and final deter minaticu, 10 all 
manner of folk reſiants or ſubjec?s e within this his realm, in all 
cauſes matiers debates and contentions happening to occur inſurge 
or begin within the limits thereof, without reſtraint or provo- 
cation to any foreign princes or potentates of the world; the 
body frrritual whereof having power, when any cauſe of the law 
divine happened to come in queſtion, or of ſpiritual learning, 
Vat it was declared interpreted and ſhewed by that part of the 
ſaid bedy peintich, called the ſpiritualty, naw being uſually called 
the wg! fb church, which always hath been reputed, and aiſo 
ſound of that fort, that beth fer knowledge integrity and H. 

tency . number, it hath always been thought, and is alſo at 
this leur, ſufficient and meet ef njelf, without the intermed- 
ding of any exterior ferſin or perſons, to declare and determine 
all ſuch doubts, and 1s adminiſter all ſuch offices and duties, as 
1 their rooms ſpiritual lG aſpertain: + for the due admin iſir a- 
tien wheraf, and 10 keep them from corruftion and jmijler af* 
feclion, the king” s 7,20 noble progenitors, and the anteceſſots of 
the nobles of this realm, have ft Acienthy endetbed the faid 
church, beth with hancur and folſcfjions ; and the laws temporal 
for rind of pr wes ty of an is and goods, and for the confer vation 
of the people of this redim in unity and peace, without rapine or 
fil, were and yet are adminiſtred adjudged and executed ty 
ſundry Juoges and miniſters of the «ther part of the ſaid body i 5. 
{itick, called the Le por alty; and bath their authorities and ju- 
riſa; ens do cinjoin topether in 1 e dice adminiſtratien J 
TA re ane to help the ther, © 


Au 


— Y 
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Courts. 
And accordingly, lord Coke, treating of the king's ec- 
cleſiaſtical laws, faith as followeth : By the ancient laws 


of this realm, this kingdom of England is an abſolute 


empire and monarchy, conſiſting of one head, niche is 


the king, and of a body politick, compact and compound 


ed of many and almoſt infinite ſeveral and yet well agree- 
ing members. All which the law divideth into two ge- 
neral parts, that is to ſay, the clergy and laity, both of 


them next and immediately under God ſubject and cobe- 


dient to the head. Alſo the kingly head of this politick 


body is inſtituted and furniſhed with plenary and intire 
power prerogative and ju:iſdiction, to render 7 ard 
right to every part and member of this body, of waat ei- 
tate, degree, or calling ſoever, in all cauſes cecteliaſtical 


or temporal; otherwiſe he ſhould not be a head of the 


whole body. And as in temporal cauſes, the king by the 
mouth of his judges 1 in his courts of juſtice doth judge and 


determine the ſame by the temporal laws of England ; io 

in cauſes eccleſiaſtical and ſpiritual, as namely, blaſphe- 
my, apoſtacy from chriſtianity, herefies; ſchiſms, ordering 
admiſſions, inſtitutions of clerks, celebration of divine 


ſcrvice, rights of matrimony, divorces, general baſtatd y, 


ſubtraction and right of tithes, oblations, obventions, di- 
lapidations, reparation of churches, probate of teſtaments, 


adminiſtrations and accounts upon the fame, ſimony, in- 
ceſts, fornications, adulteries, ſolicitation of chaſtity, pen- 
ſions, procurations, appeals in eccleſiaſtical cauſes, com- 
mutation of penance, and others, (the cognizance where— 

of belongeth not to the common laws of England), the 


ſame are to be determined and decided by eccleſiaſtical 


judges, according to the king's eccleſiaſtical laws of this 


realm. For as The Romans, fetching divers laws from 


Athens, yet being approved 5 allowed by the ſtate there, 
called e notwithitanding the civil law of the Romans; 


and as the Normans, borrowing all or moſt of their laws 
from England, yet ltylc d them. by the name of the laws 
or cuſtoms of Normandy ; fo albeit the kings of England 


derived their eccleſiaſtical laws from others, yet ſo many 
as were approved and allowed here, by and with a general 
conſent, are aptly, and rightly called The king's eccle- 
fialtical laws of England ; which whoſoever ſhall deny, de 


cenieth that the king hath plenary power to deliver jul- 
tice ia all cauſes to all his ſubjects, or to puniſh all crimes 


and offences within his kingdom, for that the deciding of 


matters ſo many and of ſo great importance, are not with- 


in the cognizance of the common laws; which to deny, 


doth import that the king is no compleat monarch nor 
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Courts: 


head of the whole and intire body of the realm, 5 Co, 
Catudrie's caſe, 

And certain it is (he faith in another place) that this 
kingdom hath been beſt governed, and peace and quiet 
preſerved, when both parties, that 15, when the juſtices 


of the temporal courts, and the eccleſiaſtical judges, have 


kept themſelves within their proper juriſdiction, without 
incroaching or uſurping one upon another; and where 
ſuch encroachments or uſurpations have been made, they 


have been the ſeeds of great trouble ang inconvenience, 


4 Inft. Jah 
And in the ore bis of the Kata of the 25 Hu. 8. 


c. 21. it is recited, that this realm, recognizing no ſuperior | 
under God but only the king, hath been and is free from ſub- 


Jeflion to any man's laws, but only to ſuch as have been deviſed 
made and obtained within this realm, for the wealth of the 
fame, or to ſuch other, as by ſufferance of the king and his pre- 


genitors, the people of this realm have taken at their liberty by 
their own conſent to be uſed amongſt them, aud have bound 
themſelves by ling uſe and cuſtom to the obſervance of the ſame, 
not as to the obſer vance of the laws of any foreign prince poten- 
tate or prelate, but as ts the cuſtomed and ancient laws of this 
realm, originally eſtabliſbed as laws of the ſame, by the aid 
 ſufferance conſents and cuſtom and none otherwiſe, 
Aud according hereunto lord Hale ſaith, that neither the 


canon nor the civil law have any obligation as laws within 
this realm, upon any account that the popes or emperors 


made thoſe laws canons reſcripts or determinations, or 
becauſe Juſtinian compiled their body of the civil law, 
and by his edicts confirmed and publiſhed the fame as au- 
thentical, or becauſe this or that council or pope made 
thoſe or theſe canons or decrees, or becauſe Gratian or 
Gregory or Boniface or Clement did (as much as in them 
lay) authenticate this or that body of canons or conſtitu- 
tions; for the king of England doth not recognize any 
for authority as ſuperior or equal to him in this kingdom, 
neither do any laws of the pope or emperor, as they are 
ſuch, bind here: but all the ſtrength that either the papal | 


or mnerial laws have obtained in "this kingdom, is only 


becaule they have been received and admitted either by the 
_ content of parliament, and ſo are part of the ſtatute Jaws 


of the kingdom, or elſe by immemorial uſage and cuſtom 
in ſome particular caſes and courts, and no otherwiſe; 
and therefore ſo far as ſuch laws are 33 and allowed 
of here, ſo far they obtain and no farther; and the au- 


thority and force they have here is not founded on, or red 
| live 


Courts. 

rived from themſelves, for ſo they bind no more with us, 
than our laws bind in Rome or Italy, But their autho— 
rity is founded merely on their being admitted and re- 
ceived by us, which alone gives them their authoritative 
eſſence and qualifies their obligation, Hale's Hij?. ef the 
m. L. 27 

And hence it is, that even in thoſe courts where the 
uſe of thoſe laws is indulged, according to that reception 
which hath been allowed : if they exceed the bounds of 


that reception by extending themſelves to other matters 
than hath been allowed to them, or if thoſe courts pro- 


ceed according to that law when it is controlled by the 
common law of the kingdom, the common law doih and 
may prohibit and puniſh them. And it will not be a ſuf- 
ficient anſwer for them, to tel] the king's courts, that 


Juſtinian or pope Gregory have decreed otherwiſe. For 


we are not bound by their decrees further, or otherwiſe, 


than as the kingdom here hath as it were tranſpofed the 


ſame into the common and municipal laws of the realm, 


either by admiſſion of, or by enacting the ſame, which is 
that alone which can make them of 0 force in Eng- 


land. 15, 28. 
But notwithſtanding all this, it is well Lows, that 
this nation under the Romans was governed wholly by 


the civil law for the ſpace of upwards of three hundred 
years; and this, long before the Norman, Daniſh, or 


Saxon revolutions. So that perhaps it may as juſtly 
obſerved, that ſome parts of the civil law which ate ſtill 


in uſe within this realm, are the remains of the ancient 
Roman law never from hence entirely aboliſhed, as chat 


other parts of it have been admitted (or rather re-admit- 
ed) from time to time by the princes of this realm, as 
the ſtudy of the civil law prevailed, or as the equity and 


Juſtice of that law in certain Caſes merited the option 
of the legiſlature. 


7. Every biſhop, by his cieAion and confirmation, even Avpointment of 


39 


before conſecration, hath eccleſiaſtical juriſdiction annex- 0:hcers in the 
eclvitiftical 


ed to his office, as judex ordinarius within his dioceſe; and courts, 


divers abbots anciently, and moſt arebdeacons at this day, 
by uſage, have had the like juriſdiftion, within certain 
limits aud precincts. Hale's Hijt, of the Com, L. 30. 


By a conſtitution of archbiſhop Chichely it is injoined | 
28 follows: To remove the ſcandals brought upon the 


Wharity of the church; we, following the fo-thieps 2 


ie holy canons, do dectee, that no cr married, nor bi- 


you. nor layman, {hall upon any pretence, in his own 
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name or in the name of any other, exerciſe any ſpiritual 


juriſdiction ; nor in cauſes of correction, where the pro- 


ceedings are for the health of the ſoul or where the judge 
proceedeth ex officio, ſhall in any wiſe be a ſcribe or re- 
gifter or keeper or the regiſtry of ſuch corrections; And if 
any ordinary inferior to the biſhop or other perſon having 
eccleſiaſtical juriſdiction, ſhall admit or ſuffer any ſuch 


perſon to exerciſe any ſuch office as aforeſaid, he ſhall be 
1/2 facto ſuſpended from the exerciſe of his office and ju- 
vFiſdiction and from the entrance of the church; and all 


citations, procelles, ſentences, acts and other proceedings 
had or made by ſuch clerks married, bigami, or laymen, 
ſhall zp/o facto incur the ſentence of the greater excommu— 


-HICations. La, 1285 fd 


But by the Ratute of the 37 H. 8. c. 17. it is thus en- 
acted : In moſt humble wiſe ſhew unta your highneſs, your miſt 


faithful humble and obedient ſubjefts the lords ſpiritual and 


temporal and the commons of this preſent parliament aſſemble1, 
that where your moſt royal majeſly is and hath always Juſtq 


| been by the word of Ged ſupreme head in earth of the charch of 


England, and hath full power and authority to corre punih 
and reprefs all manner of herefes errors vices fins abuſes idola— 
tries bypocrifies and ſuperſtitions ſprung and growing within 
the ſame, and to exerciſe all other manner of juriſdictions com- 
monly called eccl:fraflical juriſdiftion ; nevertheleſs the biſhop of 
Rome and his adherents, minding utterly as much as in him 
lay to aboliſh obſcure and delete ſuch power given by God 15 the 


Princes of the earth, whereby they might gather and get to tem- 


felves the government and rule of the warld, have in their 


councils and ſynods provincial made divers ordinances and con— 


ſtitutions, that ns lay or married man ſhould exerciſe any juriſ- 
diction eccleſiaſtical, nor ſpall be any juilge or regifler in any court 
commoniy called eccleſiuſtical court, liſi their faiſe and uſurped 
power which they prelended and went abu? ts have in Chrilt's 


church ſhould decay, was vile, and of u reputation, as by tht 
faid councils and conſtitutions provincial appeareth, which ſtaud- 


ing and remaining in their ect, net aboliſhed by your graces 
laws, did found to appear io mike greatly for the ſaid uſurped 
Power of the ſald biſnvp of Rome, and ig be directly repugnant 
to your miaje/iy as ſupreme head of ive church and prerogative 
royal, your grace being a layman; and albeit the faid di- 
nances aA conftitutions by a flatite made in the five and 
twentieth year of your moſt noble reign be utterly aboliſbed f 1 


Inte and of none Het, yet becauſe the contrary is nit uſed nor 


Tut in practice by the archbiſhofps biſhobs archdeacons and other 
„ . —— | - 0 . — 
ecclgſtaſbical perſons, who have no manner of juriſdiction eccle- 
2/11 al but by and fram Ye roval majeſty, if addeth or at leaj; 
wth! 


Courts. 
may give occaſion to ſome evil diſpoſed perſons to think the pro- 
ceedings and cenſures eccleſiaſtical! mate by your highneſs and your 
vicegerent officials commiſſaries judges and viſitators, being alſo 
lay and married men, to be of little or no effett ; but foraſmuch 
as your majeſly is the only and undgubted ſupreme head of the 


| church of England, to whom by Holy ſcripture all authority and 
power is whelly given to hear and determine all manner of 
cauſes eccleſiaſtical, and to correct vice and ſin whatſoever, and 


to all ſuch per ſons as your majeſty ſhall appoint thereunto : In 


conſideration thereof, as well for the inſtructions of ignorant 


perſons as alſo to avoid the occaſion of the opinion- aforeſaid, and 
the ſetting forth of your prerogative roval and ſupremacy, it may 


E therefore pleaſe your highneſs that it may be ordained and en- 


alled by authority of this preſent parliament, that all and ſingu- 


lar perſons, as well lay as married, being doctors of the civil 
law lawfully create and made in any univerſity, wha ſhall b 
 apbornted to the office of chancellor, vicar general, commiſſary, 


efficial, ſcribe, or regiſter, may lawfully execute and exerciſe all 
manner of juriſdiction coemmonly cailed eccleſiaſlical juriſliction, 
and all cenſures and coercions appertaining or in any wiſe belong = 


| ing te the ame, alleit ſuch perſin or perſons be lay, married, or 


unmarried, fo that they be doctors of the civil law as is afore- 
ſaid; any law, conſtitution, or ordinance to the contrary not- 
with/landing. y ES. | 


In the caſe of Walter and Sir John Lamb, T. 8 Charl. 
One queſtion was, whether the patent ot the office of 


commiſſary to the plaintiff, who was a lay perſon, and 
not a doctor but a batchelor only of the civil law, was 
good, or was reſtrained by this ſtatute. And as to that 
point, all the court conccived, the grant was good; for 


the ſtatute doth not reſtrain any ſuch grant; and it is but 


an affirmance of the common law, where it was doubt- 


ed if a Jay or married perſon might have ſuch offices; and 


to avoid luch doubts, this ſtatute was made, which ex- 
plains, that ſuch grants were good enough; and it is but 
an athrmative ſtatute, and there is no reſtriction therein: 
And altho' doftors of the law (tho' lay perſons or mar- 


Tied) ſhall have ſuch offices, yet that is not any reſtriction 


that none others ſhall have them but doftors of the law; 


and the ſtatute mentions as well regiſters and ſcribes. as 
com miſſar ies, and that a door of the Jaw ſhall have thoſe | 
offices, yet in common experience ſuch perſons as are 


merely Jay and not doctors have exerciſed ſuch offices. 
Wherefore they reſolved, that the grant was well enough, 
Cre. Car. 258. | 


By Can. 127. No man ſhall be admitted a chancellor 
commiſlary, or official to cxcrcif; any eccleſiaſtical juriſ- 
diction, 
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Ccurts. 


diction, except he be of the full age of /ix and twenty years 


at the leaſt, and one that is learned in the civil and ecclgſiaſ. 
tical laws, and is at the leaſt a maſter of arts, or batchelor of 


law, and is reaſonably well practiſed in the courſe thereof, 
as likewiſe well affected and zealouſly bent to religion, 
touching whoſe life and manners no evil example is had j 
and except before he enter into or execute any ſuch office, 
he ſhall take the oath of the king's ſuprematy in the preſence 
of the biſhop, or in the open court, and ſhall /45/cribe to 
the thirty nine articles, and ſhall alfo ſwear that he will 10 the 


alter moſt of his underſtanding deal uprightly and juſtly in bis of 


Ace, without reſpect of favour er reward; the {aid oaths and 
ſubſcription to be recorded by a regiſter then preſent. _ 


y the ancient canon law, no perſon was to be a proctor 
unleſs he were ſeventeen years of age; nor judge unleſs 


he were of the age of twenty five. Gig.. 987. 


And by Can 128. No chancellor, commiſſary, arch. 
deacon, official, or any other perſon uſing eccleſiaſtical 
juriſdiction, ſhall ſubſtitute, in their abſence, any to keep 
court for them, except he be either a grave miniſter and a 
graduate, or a licenſed publick preacher, and a beneticed 


man near the place where the courts are kept, or a bat- 
chelorof law, or a maſter of arts at leaſt, who hath ſome 
kill in the civil and eccleſiaſtical law, and is a favourer 


of true religion, and a man of modeſt and honeſt conver- 


ſation ; under pain of fuſpenſion, for every time that they 


offend therein, from the execution of their offices for the 
ſpace of three months toties quoties: and he likewiſe 
that is deputed, being not qualified as is before expreſſed, 
and yet ſhall preſume to be a ſubſtitute to any judge, and 


{hall keep any court as aforeſaid, ſhall undergo the ſame 
cenſure in manner and form as is before expreſled, 


By the 5 & 6 Ed. 6. c. 16. J any perſon ſhall bargain 


or fel] any office or deputation of any office or any part there- _ 


„; or take any reward, promiſe, covenant, bond, or other 9 


ſurance 10 receive any prefit, directly or indirettly, for the ſane, 


or to the intent that any perſon ſhould have or enſey the Jame 
wobich ſaid office ſhall in any wiſe concern the adminiſtration er 
execution of juſlice ; he ſhall forfeit all his intereſt therein, and 
right of nomination thereunto ; and he who ſhall give or pay or 


make juch premiſe or agreement as aforeſaid, ſbali be diſabled in 


the law to have and\erjoy the ſame ; and ſuch bargain ſha{l be 


void, But geit dong by ſuch officer fo offending, before he le 
remot ed, ſhall be god in law, | THE 


fry 
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Courts. 


Any office] In Dr. Trevor's caſe, H. 8 Ja. It was re- 
ſolved by the opinion of the juſtices, upon a reference un- 
to them by the lord chancellor, that the office of chancel- 
E lor, regiſter, and commiſſary in the eccleſiaſtical courts, are 
within this ſtatute, Which ſtatute being made for avoid- 


© ing of corruption in officers, and for the advancement of 


perlons more worthy and ſufficient to execute the ſaid 
offices by which juſtice and right ſhall be advanced, ſhall 
be expounded moſt beneficially to ſuppreſs corruption. 


And inaſmuch as the law allows eccleſiaſtical courts to 


proceed in the caſe of blaſphemy, hereſy, ſchiſm, inconti- 
nence, matrimony, divorce, right of tithe, probate of 
wills, granting of adminiſtrations, and ſuch like; and that 


from theſe proceedings dependeth not only the falvation 
of ſouls, but alſo the legitimation of iſſues, and the like; 


and thatno debt or duty can be recovered by executors or 
2dminiſtrators, without the probate of teſtaments, or let- 
ters of adminiſtration, and other things of great conſe- 
quence : it is more reaſon that fuch officers, which con- 
cern the adminiſtration and execution of juſtice in theſe 


points, that concern the ſalvation of ſouls, and other 
matters aforeſaid, ſhall be within this ſtatute, than officers 
which concern the adminiſtration or execution of juſtice 


in temporal matters only. 12 Co. 78. Cre. Ja. 270; 


Or deputation of any Ace] Ia the caſe of Culliford and 
Curdonell, H. 8 I,. the defendant was made deputy to the 
plaintiff in his office, and gave bond to pay the plain* 
tiff half the profits. On putting the bond in ſuit, the 


defzadant pleaded this ſtatute. But the dete:mination of 
the court was, that ſuch bond is not within the ſtatute, 


becauſe the condition is not to pay him ſo much in groſs, 


but half the profits, which profits muſt be ſued for in the 
principal's name; for they belong to him, tho' out of 


them a ſhare is to be allowed to the deputy for his ſervice. 
But in the caſe of Gedolphin and Tudor, M. 3 An. where 
the deputy was to have the fees, and in conſideration 
thereof was to pay 2001 a year, and ſave the principal 


harmleſs, this was declared to be within the ſtatute. And 
It was held by the court, that where an office is within 


the (tatute, and the ſalary is certein, if the principal make 


a deputation, reſerving a leſſer ſum out of the ſalary, it is 


good; fo if the profits be uncertain, ariſing from tees, if 


the principal make a deputation, reſerving a ſum certain 
out of the fees and profits of the office, it is good: For in 
theſe caſes, the deputy is not to pay, unleſs the protits riſe 


to ſo much. And tho' a i depury; by his conſtitution, is in 


place 
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Courts. 


place of his principal, yet he has no right to the fees; 


they ſtill continue to be the principal's; ſo, that, as to 


him, it is only reſerving a part of his own, and giving 
away the reſt to another. But where the reſervation or 
agreement is not to pay out of the profits, but to pay 
generally a certain ſum, it muſt be paid at all events; and 


ſuch bond is void by the ſtatute. Gih/. 980. 2 Salk. 460, 


408. 35 
The doctrine which we find in Lindwood upon this 
head is, If a perſon having ſpiritual juriſdiction aſſign to 


another for his ſalary a certain ſum, ſo that be anſwer to 
bis principal for the whole profits, this is lawful; but if 


the other be to retain the whole profits to himſelf, and 
anſwer to his principal a certain ſum, this is unlawful. 


Lind. W 


Eis ſhall forfeit all his intereft therein] In the caſe of Sir 
Arthur Ingram, M. 13 Ja. it was reſolved by the lord 


chancellor Egerton and Coke chief juſtice, to whom the 


king had referred it, upon conference with the other jul. 


_ tices, that the diſability here intended is ſuch, that the 
_ perſon 15 utterly diſabled during life to take the ſame of- 
fice; altho' that afterwards becomes void by the death of 
any other, and a new grant be made unto him. 3 1:#, 


„%% ne 
And right of nomination thereunts] The ſtatute not having 

ſaid, who ſhall diſpoſe of the office, upon ſuch forfeiture 

and diſability ; that point came under conſideration in the 


cafe of Woodward and Fox, T. 2 W. and two things 
were reſolved, 1. That the right of diſpoſing of the!“ 
_ office ſo forfeited (which in that caſe was the regiſter- Me 


ſhip of the archdeaconry of Huntington) did devolve to 
the crown. 2. That the king might make a new regiſter, | 
before office found, or the appearing of the title by any WM 


matter of record, Gib/, g81. 2 Ventr. 188. 267. 


By the 1 Eliz. c. 19. All gifts grants or other «ſtat, 


to be made by any archbiſhop, or biſhop, of any hereditaments ; 


16 


belonging to his archbiſhoprick or biſhoprick, other than for tht 8 


term of tꝛbeniy one years or three lives, and whereupon the d 


accu/iomed yearly rent or mare ſpall be reſerved and payable year We 


by during the ſaid term, ſhall be void. 


And by tre 13 Eliz, c. 10. All gifts grants or other : 
eſiates to be made by any dean and chapter of any cathedral «Mp 


 eollegtate church, or other having any ſpiritual or eccleſiaſtical 
living, of any hereditaments belonging to ſuch cathearal char 


er ather ſpiritual premetien ather than far the term of one aul ; 
1 „ 7, 
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; WW twenty years or three lives, and whereupon the accuſtomed yearly ; 
to rent or more ſhall be reſerved and payable during the ſaid term) 
Ny ſpall be utterly void and of none effect. 

r And it hath been adjudged, that the offices of chan- 
iy cellor, commiſſary, official, regiſter, and ſuch like, are 
nd WW hereditaments within theſe ſtatutes. The general de- 
0. ſign of which being to preſerve the rights of 3 age 
| 55 any illegal practices of the preſent poſſeſſors; 

is W hath been, ever ſince, the general rule in the courts of 
to WW common law, that no offices of any kind are grantable by 
to W biſhops or other eccleſiaſtical perſons, as ſuch, in any 
if larger extent, than they ſhall appear to have been e 
nd | before theſe ſtatutes. _ Gibſ. 982: 

ul. More eſpecially, it hath been declared, as a maxim 

there, that grants of offices being made for more lives 

cir than they had been made for before theſe ſtatutes, or be- 
od ing made in reverſion, where before theſe ſtatutes they 
the had not been made in reverlgns. are both void, Gif. 
uſ. 982. 

the? ; But where the queſtion is, whether this or that office 
hath been granted, for two or three lives, or in reverſion, 
i of before the ſtatutes ; proof hath been allowed of the prac- 
1,0 tice of ſuch grants for many years paſt, tho' not reaching 
quite to the times of theſe ſtatutes, where no evidence ap- 
: peareth to the contrary of grants made before the ſaid ſta- 
totes. Gib/. 982. 

Ia the caſe of Jones and Pugh, M. 3 IV. the biſhop of 
Landaff had granted the office of vicar general to two per- 
10 ſons, to hold jointly and ſeverally, to be exercifed by them- 
ſelves or their ſufficient deputy, It appeared, and was 
made part of the cauſe by the counſel on both ſides, that 
this office had been anciently and uſually granted to two, 
Z Jointly and ſeverally, and to the ſurvivor of them, But 
it was objected, that a judicial office could not be granted 
to two; for if they differ, nothing can be done. But the 
. anſwer was, that the ſame may be ſaid of four judges, as 
in the court of king's bench: and in miniſterial offices, 
is two ſheriffs. And the court held the grant good, ans 
aid, if an office be granted to two, and one dies, the of- 

Z fice doth not ſurvive, but determines ; as if there be two 

ſheriffs, and one dies, the other cannot act; ctherwile, 

if granted to two, and the ſurvivor of them, Guly. 983. 

2 Salt. 465, Carth. 213. | 

1 8 Can. 125, All chancellors, commiſſaries, arches: Courts where to 
cons, officials, and all others exerciſing eecleſiaſtical juril- * 2 38 

. lie 2, ſhail appoint ſuch meet places. for the Keeping of 

J QUcir courts by the igun. cnt or appro bat; on of the bi- 

hop 
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Manner of pro- 
ceeding in the 
eceleſiaſtical 


Courts, 


ment of thoſe that are to make their appearance thete, 


any other biſhop ; for the power of a chancellor or vicar 
| genera! is only ns in caſe of the biſhop. 1 Salk, 
8 rules of the civil and canon law: the ſuit is commenced 
are exceptions and replications: the ſentence is publiſhed 
from the biſhop to the archbiſhop ; from the archdeacon 


_ archbiſhop, as heretofore to the pope, fo now to the king 
in chancery, where delegates are appointed, who judge 


Courts. 
ſhop of the dioceſe, as ſhall be convenient for entertain« 
and moſt indifferent for their travel: and likewiſe they 


ſhall keep and end their courts in ſuch convenient time, 1 
as every man way return homewards in as due ſeaſon as WW ſh 


may be, ib 


Approbation of the biſhop] And this is agreeable to fe 
the rule of the ancient canon law. Gibſ. 100 1. = or 
In the caſe of the biſhop of St. David's, E. 11 W. it y ar 
was alledged againſt the proceedings of the archbiſhop, WW © 


that he was cited to Lambeth before the archbiſhop him- ſe 
ſelf, and not to the court of arches: Upon which it was 01 

declared. by the court of king's bench, that the archbi- S 
ſhop mzy hold his court where he pleaſes, and may con- a 


vene before himſelf, and fit judge himſelf ; and fo may 
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. The eccleſiaſtical courts do proceed according to the 
by libel ; the witneſſes are privately examined; then there 


in writing; and from the ſentence there lies an appeal, 
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to the biſhop or immediately to the archbiſhop ; from the 


according to the civil and canon law, and revoke or con- 
firm the ſentence : and in theſe judgments given by the 
courle of the civil Jaw, the judges of the common law do 
acquieſce, and give credit thereunto, and will not examine 
them over again unleſs they think that there is cauſe for 
5 king“ s prohibition. Duck. 346. Y 
O. Otho, We do ordain, that webbi bi ſhops ad 2 | 
their officials, abbots, priors, deans, archdeacons and 


their officials, and deans rural, as alſo chancellors of ca- 
thedral churches; and all o. her colleges whatſoever, and 


convents either jointly with their rector or ſeverally hou 5 
cording to their cuſtom or ſtatutes) ſhall have a ſeal, : 
which "ſeal ſhall be engraved their ſevere] diſtinctions; z 28 
the name of their dignity. ofhce or college; alſo their 


Proper name (if jt be an office perpetual); and ſo it ſhall 
be eſteemed an authentic ſeal ; But if the office is not per- 


petual, as that of rural dezns and officials, then the {cal 1 
ſhall have engraved upon it only the name of office; 


and at the ex pira: ion of the ir office, they ſhall immediatel) 9 
and 
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is anſwered by the king and parliament, That when any 
one caſe is debated before judges ſpiritual and temporal, as in 
le caſe of laying violent hands upon a clerk, it is thought, that 
= nciwth/tanding the ſpiritual judgment, the king's court fall 
Z 1 the ſame matter as the party foall think expedient for 


Courts. 


47 


and without difficulty reſign it to thoſe from whom they 


received the office. Athon. 67. 

Can. 124. No chancellor, commiſſary, archdeacon, offi- 
cial, or any other exercifing eccleſiaſtical juriſdiQion, 
ſhall without the biſhop's conſent have any more ſeals 
than one, for the ſealing of all matters incident to his of— 
fice: which ſea] ſhall always be kept either by himſelf, 
or by bis lawful ſubſtitute exerciſing juriſdiction for bim, 
and remaining within the juriſdiction of the ſaid judge, 
or in the city or principal town of the county, This 


ſeal ſhall contain the title of that juriſdiction which. wats | 


of the ſaid judges or their deputies do execute. 

11. Where ſome temporal matter depends on an eccle- 
ſiaſtical cauſe, and is neceſſary to be determined with it; 
there, tho' the eccleſiaſtical judges may try ſuch temporal 


matter, yet they ought to do it by the rules of the com- 
mon law, to which it properly belongeth : otherwiſe the 


common Jaw judges will interpoſe, by CAT net 
tions. 1 Peere Will. 12, Str. 672. 


As, in caſe of the ſtoppage of a way for the carrying of 


Trial of tempo- 
ral incidents. | 


tithes ; tho' the ſpiritual court may try whether the way 


was ſtopped or not, yet ſtoppage of ways being matter 


the ſpiritual court in this caſe to be tried as a taing de- 
pending upon and neceflary to the parſon's having and 


trial thereof, according to the rules of the common Jaw, 
and to allow ſuch proofs as by 1 Jaw are allowable : a 
otherwiſe they will be prohibited. Vatſ. c. 54. 

12, In many caſes, the common 136 and eccleſiaſtical 
courts have a concurrent juriſdiction. Accordingly, in 


| properly triable at the common law, and only allowed to 


= Carrying away his tithes, they ought to proceed in the 


Concurrent jus 
rifaictions 


the ſtatute of articuli cleri, g Ed. 2. c. G. where the clergy. 


do alledge, that F any cauſe or matter, the knowledge whereef 


belongeth ta a court ſpiritual, ſhall be definitively determined 
before a ſpiritual judge, and doth paſs into a judgment, and 


ball not be Suſpended by an appeal; and after, if upon the 
fame thing a queſtion is moved before a temporal judge between 
= the ſame parties, and it be proved by witneſs or mflruments 


ſuch an exception is not to be admitted in a temporal court: It 


Kos the ſpiritual judges proceedings are for the correc- 


5 tion of the {piritual inner man, and for the health of the 


ſou], 


. * , 
: ; 
E 1 
= 
| g 
. 
$ ; 


1 
1 
t 


WARREN A ee —— ˖— re; Apo}; r — 


48 Courts. 
foul, to injoin him penance and the judges of the com- 
mon law proceed to give damages and recompence for the 
wrong and injury done. As where one layeth violent 
hands upon a clerk, the ſpiritual judge pro ſalute anime 
ſhall injoin him penance, and the clerk may have his ac. 
tion of battery, and recover damages for the injury done 
to him; and ſo in like caſes. And therefore this article 
of the clergy was rejected. 2 I. 622. 


| Offences capi- 13. A perſon admitted to the benefit of clergy, is not 


tal, to be deprived in the ſpiritual court, for the crime for 
5 which he hath had his clergy. For a pardon frees the 
pirty from all ſubſequent puniſhment, and conſequently 

from deprivation, Yet Dr Watſon holds an opinion, 

a0. c. 6. [which hath alſo been adopted by others] on 

the authority of Cro. Ja. 430. in Searle's caſe, that a 

clergyman may be deprived for manſlaughter after he hath 


had his clergy ; not obſerving, that what is ſaid there, 


was only on the ſudden on a motion for a prohibition in 
the king's bench; and that in the {ame caſe a prohibition 
was afterwards adually brought and declared on in the 
court of common pleas, and judgment thereupon folemn- 
ly given for the plaintiff upon open argument by all the 
judges. 2 Haw. 364. 
For there is not any maxim in the law better eſtabliſh- 
ed, than that the eccleſiaſtical court hath no cognizance 
or juriſdiction in caſes of treaſon or felony. Examin. of 
the ſcheme of cha. pow. 90. 

T-mporal courts 14. When the ſpiritual court bath given ſeatenes of 

to give credence Jeprivation in caſes within their cognizance, (as in the 

t lentence 

ven in the ee. Cale of ſimony, for inſtance) ; the temporal court ought 

e:cliafical court to give credence thereunto, and ought not to diſpute 
whether it be error or not. For the temporal court cannot 
take cognizance of their proceedings herein, whether 
they be lawful or not; which is the reaſon, that in the 
temporal court it ſufficeth to plead a ſentence out of the 
ſpiricual court briefly, without ſhewing the manner there- 
of, and of their proceedings. Walſ. c. 5. 


FExeution of 15. No damages can be recovered in the eccleſiaſtical 


tacocateace. court; but coſts only, Jai/. c. 30. 

[And the coercion or execution of the ſentence, is only 
by excommunication of the perſon contumacious; and upon 
12n:fcation thereof into chancery, a writ de excommunicals 
capiendo iſſues, whereby the party is impriſoned till obe- 


dience yielded to the ſentence. But beſides this coercion, 


the ſentences of the eccleſiaſlical Courts toucking ſome 
| matters 
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Courts. 


matters do introduce a real effect, without any other exe- 
cution ; as a divorce a winculo matrimonii for conſangui- 
nity or frigidity, doth induce a legal diſſolution of the 
marriage; fo a ſentence of deprivation from an eccle- 
ſiaſtical benefice, doth by virtue of the very ſentence, 
without any other coercion or execution, introduce a full 
determination of the intereſt of the perſon deprived, 
Hale's Hiſt. of the Com. L. 33. 2 . 

16. Upon the whole, lord chief juſtice Hale, ſpeaking 
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General ſupes 


of the eccleſiaſtical juriſdiction, expreſſeth himſelf thus: rintendeney of 


Albeit in theſe courts and matters, the laws of England 
(upon the reaſons and account before expreſſed) have ad- 
mitted the uſe and rule of the canon and civil law, yet 
ſtill the common Jaw retaineth the ſuperiority and pre- 


the common 
law. 


eminence, And the ſubſtance of all that hath been ſaid 


upon this point is this: Oh 
Firſt, that the juriſdiction exerciſed in the eccleſiaſtical 
court is derived from the crown of England, and that the 
laſt devolution is to the king by way of appeal. 
Secondly, that altho? the canon or civil law be allowed 


as the direction or rule of their proceedings; yet that is 


not as if either of thoſe laws had any original obligation 


in England, either as they are the laws of emperors, popes, 


or general councils, but only by virtue of their admiſſion _ 
here; Which is evident, for that thoſe canons or imperial 


conſtitutions which have not been received here do not 
bind; and alſo, for that by ſeveral contrary cuſtoms and 
uſages in this realm, many of thoſe civil and canon laws 
are re{trained and controlled. CCC 
Thirdly, That albeit thoſe laws are admitted in ſome 


| caſes in the eccleſiaſtical courts, yet they are but leges /ub 


graviort lege; and the common laws of this kingdom have 


ever obtained and retained the ſuperintendency over them, 


and tnoſe figna ſuferioritatis before mentioned, for the 


| honour of the king and the common laws of England. 


For as the laws and ftatutes of the realm have preſeribed 
to the eccleſiaſtical courts their bounds and limits, ſo the 
courts of common law have the ſuperintendency over them 


to Keep them within the limits of their juriſdiction, ard 
0 judge and determine whether they have exceeded thole 


Imits or not; and in caſe they do exceed their bounds, 


the courts of common law will iſſue their prohibitions to 


A. 


reſtrain them, directed either to the judge, or party, or 
both. And alſo in caſe they exceed their juriſdictions, 
14 the officer that executes the ſentence, and in ſome caſes. 
2 the judge that gives it, are puniſhable in the courts of 
common law; ſometimes at 


the ſuit of the kipg, ſome- 
E. 5 times 


Vor. II. 
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Courts. 


times at the ſuit of the party, and ſometimes at the ſuit 
of both, das to the variety and cireumſtances of the 
Caſe. 

Laſtly, that the common law, and the judges of the 
courts of common Jaw, have the expoſition of ſuch ſta- 


totes or acts of parliament, as concern either the extent of 


the juriſdiction of thoſe courts, or the matters depending 


before them. And thetefore if thoſe courts either refuſe 
to allow theſe acts of parliament, or expound them in 


any other ſenſe than is truly and properly the expoſition 


of them; the king's great courts of the common law (who 


next under the king and his parliament have the expoſi 


tion of thoſe laws) may prohibit and control] them, 


Hale Hift. Com. L. . 1 Hale $ Hit. * Cr. 408. 


After all, it 18 FORO, rabmitied; whether there tack 


not aypear to be ſome kind of prejudi ce, even in thi; 


great and cond man, whenever he touches upon the ec- 
Cle ſiaſtical juriſdict. on. And the like may be obſerved of 
two other very great men, who (in like manner as lord 


ta ale) ſuflained the office of lord chief juſtice of England, 


in their reſpective ages, with integrity, learning, and ſpi- 
rit; namely, the lord chief juſtice Coke, and the lord 


chief juſtice Holt. The truth is, this ſeeming byas in 
them all was owing in a great meaſure, to the {p:rit of 


the times In which they were reſp*-&tively educated; | 
wherein the conteſts between the two juriſdiftions were | 
violent, and carried on with obftinacy on both fides, It 
is the glory of the preſent age, that theſe ferments are at 
length ſubſiled. Learned men can now differ in opinion, 
without bitterneſs and mutual reproaches z and the ſevera 
G!icorcant parties have been infiructed.to live together in 
a mutual intercourſe and communication of good offices, 
Perſecution hath departed to its native hell; and fair be- 


_nevolence hath come down from heaven. The diſtinction; 
which were introduced during the plenitude of papal power 


have fallen away by degrees; ; and we ſhall naturally re- 
car to the ſtate wherein popery took us up, in which 


there was no thy warting between the two Juriſdictions, 
but they were amicably conjoined, affording mutual help 


and ornament to cach other *. 


Courts in the church or church yard. See Church. 
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ba [t ma: 5 ROC be an O rake notice in this place, amon 84 


other me ans of prod news the aboveſaid dearable * Ft of the in- 
| leiteten 


Curates. 


O far as any churches or chapels which fall under 


is treated of under the title Donative. Dh 
Curate 


ſtitution by the late Mr. Viner of a profeſſorſhip of the common 


Jaw within one of our univerſities ; which naturally will con- 
duce to promote a more intimate connexion between the ſtudents 
of the eccleſiaſtical and temporal laws, and (as Sir William 
Blackſtone expreſſeth it) by extending the pomoeria of uni- 


0 verſiry learning, and adopting (as it were) a new tribe of 


„citizens within their philoſophical walls, will intereſt a very 
© numerous and very powerful profeſſion in the preſervation of 
« their rights and liberties.” + 


And here one cannot refrain from congratulating that learned 
body, on the choice of their profeſſor at the firſt ſetting forward 
of this eſtabliſhment ; in whom are united qualities which ſel- 
dom concur in one perſon, ſuch as, application and genius, ſo- 
lidity and vivacity, attention to dates and figures and a conſum- 
mate elegance of compoſition; who can enliven the relicks of 


antiquity, and render the drieſt ſubjects of the law not — 
uſeful but entertaining. 
Mr. Viner dedicated his whole life to the ſervice of the pu- 


blic, in compiling a digeſt of the common law; which, after 


the labour of above half a century, he had the happineſs to hve 
to publiſh, in two and twenty volumes in tolio ; and hath pro- 
vided, out of the profits of his benefaction to the univerſity, 


that the ſame ſhall be continued from time to time, as occaſion 


ſhall require, at proper intervals. For the effectual periorm- 


ance whereof, it may be requiſite, and will beſt anſwer Mr. 


Viner's benevolent intention, not barely to inſert under their 
proper titles ſuch cafes as ſhall happen to be adjudged in 
time to come, but deliberately to re-examine ſuch whole titles 


reſpectively. It is aloniſhing, that one man could perform 
what Mr. Viner hath done; but it would be much more aſto- 
niſhing, if ſuch Work ſhould at once be perfectly finiſhed in all 


its parts; and it is not to be ſuppoſed, but that a number of 


men, attending reſpectively to detached branches, would render 
the performance more compleat. This is a taſk, which Mr 


Viner ſeemeth to have reſerved for future proficients under his 
own inſtitution. In order to render the book ſo ſufficient, as 


!0 ſuperſede the neceſſity of having recourſe to the originals | 
from whence it is extracted; it ſeemeth even yet to be too 


d i IntroduRtory lecture, page 27. eee 
1 | Mort: 


this title are donative, and to be conſidered as ſuch 3 
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Curates. 


Curate is a word of ambiguous ſignification; ſometimes, 
and molt properly, it denoteth the incumbent in general 
who hath the cure of ſouls; but more frequently it is un- 
derſtood to ſignify a clerk not inſtituted to the cure of 


fouls, but exerciſing the ſpiritual office in a pariſh under 


the rector or vicar: And in this latter ſenſe it 1s treated 
of in this place. : 
Of ſuch curates there are two kinds: firſt temporary, 


. who are employed under the ſpiritual rector or vicar, ei- 


ther as aſſiſtant to him in the ſame church, or executing. 
the office in his abſence in his pariſh church, or elſe in a 


chapel of eaſe within the ſame pariſh belonging to the 


mother church ; the other, by way of diſtinction called 


perpetual, which is, where there is in a pariſh neither 


ſpiritual rector nor vicar, but a clerk is employed to offi- 


_ciate there by the impropriator. 
There are many things common to this feral kinds 


of curates, and other things peculiar to each; as will ap- 


8 org in the tollowing ſections. 


Oricin of tu 


rates in Chapels 


of caſe, 


1. When by long ue ond RY WE parochial bounds be- 


came fixed and ſettled, many of the pariſhes were till fo 


large, that ſome of the remote hamlets found it very in- 


convenient to be at ſo great a diſtance from the church; 
and therefore for the relief and eaſe of ſuch inhabitants, a 


method obtained of building private chapels or oratories, 


in which a capellane was ſometimes endowed by the lord 
of the manor, or ſome other benefactor, but generally 


maintained by a itipend rom the pariſh prieſt, Ken. Par. 
ne 307. 


— . Rem” wh .o- — 


| ſhort « If conſidered only as an index, directing to the originals 
for further ſatisfaction ; it needeth not to be ſo long. And per- 


baps a work of a leis diſcouraging ſize, extracted from the 
whole, might be of more general ule to all but profeſſed law- 
vers. And this ſeemeth to have been at firſt Mr Viner's deſign ; 


intending only a republication of Roll's abridgment, together 


with the caſes fince adjudged, which multiphed upon him more 
than in theory could have been imagined, And this hath 


been an accidental hindrance to the perfection of Mr Viner's 


work; By adhering ſcru !pulouily to RolPs general titles and re- 
ſpective lubdiviions, the book is rendered leſs intelligible, than 
it upon a genera! proſpect of the materials the author had pur- 
ſaed that method, which his own judgment and the natural or- 
der of things would have ſuggeſted. And the inconvenience 1s 
the greater, an that as yet there is wanting a general inde x to 
the whole 
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Curates. 


But in order to authorize the erecting of a chapel of 
eaſe, the joint conſent of the dioceſan, the patron, and 


the incumbent (if the church was wal) were all | required, 
Ken, Par. Ant. 585. 
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2, The origin of perpetual curacies was aw? : By the Origin of perpe- 
ſtatute of the 4 H. 4. c. 12. it is enacted, that in every tual curacies. 


church appropriated there ſhall be a ſecular perſon ordained vicar 
erpetual, canonically inſtituted and inducted, and covenably 


| | endowed by the diſcretion of the ordinary. 
hut if the benefice was given ad menſam e 
and ſo not appropriated in the common form, but granted 


by way of union pleno jure; in that caſe it was ſerved b 
a temporary curate belonging to their own houſe, and ſent 


4 out as occaſion required, The like liberty, of not ap- 
pointing a perpetual vicar, was ſometimes granted by diſ- 


penſation, in benefices not annexed to their tables, in 
conſideration of the poverty of the houſe, or the nearneſs 
But when ſuch appropriations, together 
with the charge of providing for the cure, were tranſ- 


2 ferred (after the diſſolution of the religious houſes) from 
=: ſpiritual ſocieties to ſingle lay perſons, who were not ca- 
pable of ſerving them by themſelves, and who by conſe- 


quence were obliged to nominate ſome particular perſon 
to the ordinary for his licence to ſerve the cure; the cu- 


rates by this means became ſo far perpetual, as not to be 


wholly at the pleaſure of the appropriator, nor remove 


able but by due revocation of the licence of the . 
G1b/. 819. 


3. The appointment of a curate to > leiste under an Appointment of 


incumbent in his own church, muſt be by ſuch incum- curates. 


bent's nomination of him to the biſhop, | in this or the like 
form : 

To the. ak reverend father in God Charles lord 
e bilhop of Carliſle. Theſe are s certify your lordſhip, 
„that I A. B. rector, Cor, vicar] of in the county 
* af and in your lordſhip's dioceſe of ———, 
* do hereby nominate and appoint C. D. to perform the 
office of a curate in my church of aforeſaid ; 
and do promiſe to allow him the yearly ſum of 
for his maintenance in the ſame; humbly fe 
your lordſhip to grant him your licence to ſerve the ſaid 
cure, In witneſs whereof I have hereunto ſet my hand 
and fea], the ——— day of 
lord —— 


cc 


The appointment alſo of a curate in a chapel of eaſe 
| kemeth moſt proper'y to belong to the incumbent of the 
23 mother 


—, in che year of our 


Curates: 


mother church, who is inſtituted to he © cure of ſou}; 
| throughout the whole pariſh ; and who therefore in ſuch 
_ caſe may himſelf ſerve in the chapel, as well as his curate 
or chaplain (unleſs it be in the caſe of augmentation b) 
the governors of queen Anne's bounty, as will appear af. 
terwards), _ 

But by agreement (of the biſhop, patron, and incum. 
bent) the inhabitants may have a right to elect and ny. 
minate a Curate, Otherwiſe, the ancient cuſtom was, 
that he was either arbitrarily appointed by the vicar; 
by him nominated to the rector and convent, whoſe ap. 
_ probation did admit him; or was nominated by the inhz- 
bitants (as founders and patrons) to the vicar, and by 
him preſented to the ordinary; for cuſtom herein wa 
different: ſometimes a curate was to be preſented by the 
| patron of the church to the vicar, and by him to the arch. 
deacon, who was then obliged to admit him; at other 
times the lord of the manor did preſent a fit perſon to 
the appropriators, who without delay were to give admil- 
ſion to the perſon ſo preſented. Ken. Par. Ant. 589. 
In the caſe of Herbert and others againſt the dean 22 
chapter of Weſtminſter and Dr Bregerick, H. 1721. UponMl © 
the plague which happened in the year 1625, the church. W 
yard of St Margaret's Weſtminſter not being large enough WM 

to bury the dead pariſhioners, the inhabitants of that part iſ 
of the pariſh, which now reſorts to the new chapel 
built there, petitioned the dean and chapter of Wet: 
minſter (who were lords of the manor) to grant them: 
_ waſte piece of ground to bury their dead, which accord- 
ingly the dean and chapter did under their ſeals ; and 
it was folemnly conſecrated. Afterwards theſe inh. © 
bitants were at the charge of building a chapel there, * 
having firſt obtained a royal licence for that purpolſ:M *t 
The veſtrymen and chapelwardens had ever ſince the year 
1653 elected the miniſters who were to preach there; " 
but now the dean and chapter of Weſtminſter claimed aiſ 3 
right to name the miniſter who ſhould preack and do 
divine ſervice in this chapel. On a bill brought to ſettief 2. 
the right of nominating the parſon of this chapel: B ct 
Macclesfield lord chancellor; When the dean and chap- th 
ter gave this ground, they did not reſerve any power u 
nominate the preacher ; and the inhabitants of the chapel !" 
ry were at the expence of building the chapel. Now tht be 
building and endowing of the chureh was what at the“ 
common law originally intitled the patron to the patro ng!“ 


age 


— — © — — — Wa, wy my — 8 9 ¶ ũ rmq oy 
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vſe of twenty neighbours beſides my own family, | 
Bui afterwards, on the hearing, the court decreed, that 
| the right of nomination of the miniſter did belong to the 

dean and chapter. 1 P. Will. 773. 5 
The form of a nomination to a chapel of eaſe (as alſo 
do a perpetual curacy) may be to this effect: * To the 
right reverend father in God ——— lord biſhop of 


Curates. 


ave, Here the inhabitants built the chapel, and (as ap- 
pears) by the pew money have endowed it. It is not 
reaſonable to ſay that the dean and chapter, as parfon 
appropriate, have a right to ſupply every chapel built 
within the pariſh with a preacher. It would be an ex- 
pence and hardſhip upon them to be obliged fo to do: 
neither ought it to be at their eleCtion to ſupply it, For 
ſuppoſe I build a chapel in my houſe for my felf or my 
next neighbour, can the parſon name one to preach there ? 
| think not. And it will make no alteration, if the cha- 
pel which I build in my own ground be intended for the 


&G — A, B. of —— &c. ſendeth greeting. W here- 


as the curacy of —— in the county of ——— and di- 
© oceſe of ——— is now void by the death of C. D. 
8 © laſt incumbent there, and doth of right belong to 

40 my nomination : Theſe are humbly to certify your. 
| © lordſhip, that I do nominate E. F. clerk, to the cu- 
© racy aforeſaid ; requeſting your lordſhip to grant him 
| © your licence for ſerving the ſaid cure, In witnefs 
8 © whereof 1 have hereunto fet my hand and feal, the 
—— day of in the year of our Lord. 8 


It is not neceſſary in order to prevent a lapſe, that the 


appointment be within ſix months: For if the patron of 
a curacy do not nominate a clerk, there can be no lapſe 
thereof (except in the caſe of having received the 2ug- 
mentation, as Will appear afterwards) ; but the biſhop 
may compel him to do it, by ſpiritual cenſures, 1 /t. 
ff tr Io 5 


This was declared to be law, in the caſe of Fairchild 


and Gayre, with regard to donatives ; becauſe though the _ 
church is exempted from the power of the ordinary, yet 


the patron is not: and it holds much more ſtrongly in 
the caſe of curacies, where both church and pation are 
ludject to the ordinary's Juriſdiction, and where therefore 
he may likewiſe ſequeſter the profits, and appoint another 
to take care of the cure, till the patron ihail nominate 
5 fit and proper clerk, 613 /. 819, 
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Whether a man - 
damus will lie, 
to admit or re- 
ſtore a curate. 


Curates. 


The following caſe was moved as of a donative, 
but it ſeems clearly to have been only a chapel of eaſe 
under the mother church, both from the vicar and alſo 
the inhabitants claiming ihe right of nomination, and 


eſpecially from the biſhop's licence being obtained (which 


is contrary to the nature of a donative). But it was moved 
as of a donative probably becauſe the caſe of a donative in 


that particular is ſomewhat ſtronger than that of a mere 


_ chapel of eaſe, It was thus: T. 33 CG. 2. K. and Bloor, 


A mandamus was moved for to be directed to one 82. 


muel Blocer, a pariſhioner of Matfield in Staffordſhite, 


and an inhabitant of the chapelry of Calton within that 


pariſh (who had turned Mr, William Langley the curate 
of that chapel out of it after he had been eleven weeks 
in poſſeſſion, and locked it up,) commanding him to re- 


ſtore the ſaid William Langley, clerk, to the place and 


office of curate of the ſaid chapel, It appeared that this 
chapel is endowed with lands: And that the inhabitants 
of four different pariſhes contribute to the repair of it, 
The curate of it has a ſtipend. Mr, Evans, the vicar 


of Matheld, ſwore in his affidavit, that he believes 


he has the right of nomination to it, and that it has been 


executed, and that Mr. Langley is appointed and nomi- 


nated by him. But there were contrary affidavits, where - i 


in the deponents ſwear, that they believe the right of 


nomination to be in the inhabitants, It appeared that 


Mr. Langley had a licence. On ſhewing caule againſt 


iſſuing the mandamus, it was urged, that this chapel is a 


donative; and as the particular nature of it was not Rated, 


it muſt be conſidered as only a private chapel, and not 


as a public office; and confequently no mandamus will 


lie. Beſides, the right of nomination is not eſtabliſhed, 


The vicar only ſwears, that he believes he has the right 
of nomination ; Which is contradicted by the adverſe al- 
fidavits. And if it were not, yet a vicar has nothing to 
do with a donative, The caſe was mentioned of Prel- 
cot chaplain of Manchefter college, reported in 2 Strange 
797. But there were letters patent: The college was 
of the foundation of the crown : The ground of the 


_ court's interpoſing in that caſe was, becauſe there was 


no other remedy, This man may e remedy: 
He may bring an sjectment for the farm, which he ſays 
belongs to him as curate of this chapel ; or he may have 
his ation of treſpaſs, Every vicar might as well com? 
for a maudamus to be reſtored, as this man, On the 


other hand, it was argued, that this was an office that 


concerned the public, and therefore a mandamus would 


lie 
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Curates. 
lie to reſtore to it. A mandamus will lie to reſtore even 


a ſexton, or a pariſh clerk. It doth not appear that this 
is a donative. But if it be, yet no licence is neceſſary 


in caſe of a donative, tho” in the caſe of a perpetual cura- 


cy it is neceſſary. And it is no objection to ſay, that he 


hath another remedy, if he be intitled to this. The 
counſel] on the other ſide (againſt the mandamus) ob- 


ſerved, that pariſh clerks and ſextons are temporal officers; 


whereas this is eccleſiaſtical : And a vicar or rector may 
juſt as well apply for a mandamus as the chaplain of a 


donative. « By lord Mansfield chief juſtice ; This 
js a mere temporal queſtion. Three objections have been 
offered againſt making the rule abſolute : "The firſt was, 
That there is no ſufficient ground for aſking a mandamus. 
Anſ. But this chaplain hath ſhewn an appointment, and 
a licence; and was in quiet poſſeſſion for eleven weeks. 
Second objeQtion : : That he has not the right; for the no- 
mination is not in the vicar, but in the inhabitants. Anſ. 
We cannot try the merits upon affidavit. He claims a 
right, tho? it is litigated ; and that is ſufficient for the 


preſent purpoſe. "Third objeQion : : That even ſuppoſing 
him to have a title, and to have been in poſſeſſion, and 
turned out of it; yet he ought not to be aſſiſted by way 
of mandamus, but be left to his ordinary 7 remedy, 
by ejectment or an action of treſpaſs, Anſ. A mandamus 
© to Me; is the true ſpecific remedy, where a perſon is 


wrongfully diſpoſſeſſed of any office or function which 


draws after it temporal rights; in all caſes where the 
ellabliſhed courſe of law hath not provided a ſpecific re- 


medy by another form of proceeding, as it hath provided 


in the caſe of rectories and vicarages. Here are lands 
annexed to this chapel, which belong to the chaplain in 


reſpect of his function. If the biſhop had refuſed with- 
out cauſe, to licenſe him, he might have had a manda- 
mus to compel the ordinary to grant him a licence. He 


is now turned out of the chapel and every thing belong- 
ing thereto, by force. It is ſaid; He may bring an 
ejectment, or an action of treſpaſs. I am not ſure that he 
could. It doth not appear that the legal property is in 


him. On the contrary, it is certain that it is not. It 
might originally be in feoffees. Thoſe feoffees may not 


have been regularly continued, It may be impoſſible to 
find the heir of the ſurvivor, If they have been continu- 


ed, the preſent feoffees may refuſe to let Mr. Langley 


make uſe of their names. Neither of theſe actions, if he 
could bring them, would be a ſpecific remedy, In the 


one, he mib recover damages; 3 in the other, he might 


recover 


57 
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Curates. 


recover the land: But by neither would he be reſtored to 
his pulpit, and quieted in the exerciſe of his function and 


office. And the rule was made abſolute for a mandamus, 
No return was made to it: but the parties agreed to try 


the merits in a feigned iſſue, 
Note. Upon this caſe being afterwards mentioned, 
The court took occaſion to ſay, that they had re-con- 


ſidered the point, and weighed all the principles and au— 
thorities applicable to it; and were fully ſatisfied that 


the propereſt and moſt effectual method of trying the right 
to officiate in ſuch chapels, whether itdepended upon 
nomination or election, was by mandamus, Burrow, 
Mansf. 1043. 

5. To every of theſe erst kinds of curates, the or- 
dinary' s licence is neceſſary, before he thall be advutted 


to officiate. | 
For by Can. 48. No curate or miniſter ſhall be permit- 
ted to ſerve in any place without examination and admiſ- 


ſion of the biſhop of the dioceſe, or ordinary of the place 


| having epiſcopal juriſdiction, under his hand and ſeal 
| having reſpect to the greatneſs of the eure, and meet- 


neſs of the party. 
In order to which, 


(2) Then it myſt: appear in "the next plac, That he is 


in holy orders ; of deacon at leaſt, if he is to be licenſed 


to be an aſſiſtant curate : and of prieſt, if he is to be li- 


cenſed to a perpetual curacy, for by the 13 & 14 C. 2. 


c. 4. .. 14. no perſon ſhall be admitted to any benefice or 
ecclefraſtical promotion before he ſhall be ordained prieft ; 
and it is the more neceflary in this caſe, becauſe he is the 


foleincumbent in the pariſh, and by the fame itatute un- 
til he ſhall be ordained prieſt he may not conſecrate the 


ſacrament of the Lord's ſupper. Which words benefice 
or promotion do allo extend to all chapels of eaſe which 


have received the augmentation of queen Anne's boun- 


ty; for by one of the ſtatutes of augmentation (as will 


appear afterwards) it is Ae declared that they ſhall 


from thenceforth, that is, from the time of ſuch aug- 


mentation, be 506% ate and bent fices. 


And this mult appear to the ordinary, either of his 


own knowledge, or by lawful teſtimony, 


Thus by a conſtitution of archbiſhop Rey nold : N 


perſon fall be admitted ta «fficiate, until proof 225 fit be 
made of his lar ful ordination, Lindw, "29; A 
And 
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(1) He muſt produce his nomination in form afore- 
aid. - 
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vow. : | 
(4) He muſt take the oaths: of allegiance and lune 
macy: for by the 1 Eliz. c. 1. and 1 V. c. 8. every per- 


And by a conſtitution of archbiſhop Arundel : Ne cu- 
rate ſhall be admitted to officiate in any dioceſe, wherein he was 
not born or ordained, unleſs he bring with him his letters of 


orders, Lind. 48. a 
) By the ſame conſtitution of archbiſhop Reynold : 


Mo perſon ſhall be admitted to officiate, until proof fhall firſt be 


made of his good life and learning. Lind. 47. 
And by the aforeſaid conſtitution of archbiſhop Arun- 
del: No curate ſhall be admitted to officiate in any doceſe, 


wherein he was not barn or ordained, unleſs he bring with him 
letters commendatar y of his dioceſan, and alſo of other biſhops in 
| whoſe dioceſes he hath continued for any conſiderable time; 
_ which letters all be cautious and expreſs with regard to his 
morals and converſation, and whether he be defamed for any 
new opinions e to the catholick faith or good manners. 


Lind. 48. 


And by Can. 48. 77 the curates remove from one dio- 


of to another, they ſhall not be by any means admitted to ſerve, 


withyut teſtimony in writing of the biſhop of the diaceſe, or or- 


dinary of the place having epiſcopal juriſdigion, from whence 


they came, of their honeſty, ability, and e to the eccle- 


eaſtical laws of the church of England. 


All which is agreeable to the rule of the ancient canon 
law, which requireth, that no clergyman ſhall be received 
in another dioceſe, without letters commendatory from 
the biſnop of the dioceſe from whence he removed. G1. 


ſon who ſhall be promoted to any ſpiritual or eccleſiaſtical 


| benefice, promotion, dignity, office, or miniſtry, ſhall 


before he take upon him to receive exerciſe ſupply or oc- 
cupy the ſame, take the ſaid oaths before ſuch perſon as 
{hall have authority to admit him. 

(5) Such of the ſaid curates as are admitted to a bene- 
hee with cure (as all perpetual curacies are), ſhall ſub- 


leribe the articles of religion agreed upon in convocation 


in the year 1562, as rectors and vicars upon their inſti- 


tution, by the 13 Eliz. c. 12. / 3. 


(6) By Can. 30. No perſon ſhall be ſuffered to preach, 


do catechiſe, or to be a lecturer, in any pariſh church, 
= chapel, or other place; except he ſhall firit ſubſcribe to 
= the three articles ſpecified in the ſaid canon, conceraing 
the king's ſupremacy, the book of common prayers and 


the thirty nine articles of religion. 


And by Can. 37. None who hath been licenſed to | 
preach, read lecture, or catechiſe, and {ſhall afterwards 


Come 


E 


as 


Curates. 


tome to reſide in another dioceſe, ſhall be permitted there 


to preach, read lecture, catechiſe, or adminiſter the ſa- 


craments, or to execute any other eccleſiaſtical function, 
dy what authority ſoever he be thereunto admitted; un- 
leſs he firſt conſent and ſubſcribe to the three articles be. 
fore-mentioned, in the preſence of the biſhop of the dio- 


ceſe wherein he is to preach, read lecture, catechiſe, or ad- 


miniſter the ſacraments as aforeſaid, 


(7) Alſo every curate, lecturer, and every other ron 


in holy orders, who ſhall be incumbent or have poſſeſſion 


of any eccleſiaſtical promotion, curate's place, or lecture, 


ſhall at or before his admiſſion ſubſcribe the declaration 
of conformity to the liturgy of the church of England as 


it is now by law eſtabliſhed, before the biſhop or ordinary 


of the dioceſe, or before his vicar general, chancellor, or 
commiſſary; and if it is a pariſh church in which he is 
to officiate, he ſhall receive a certificate from them of 
ſuch ſubſcription, to be read by him in the ſaid church 
3 13 & 14 C. 2. c. + 15 C. 2. c. 6. 1. 


fe, t. c. 8 


Requiſites after 
cence obtained. 


But this, not of neceſſity (ſaith Lindwood) ; but only if 


By the eleventh article of 3 Wake's injunc- 
tions (which are inſerted at large under the title D2dina- 
tion) it is required, that in licences to be granted to 


| ſerve any cure, the ordinary ſhall cauſe to be inſerted, 

after the mention of the particular cure provided for by Þ* 
ſuch licence, a clauſe to this effect, or in any other pariſh | © 
_ within the dioceſe, to which Jach curate ur move with the br 


conſent of the biſhop. 


6. Allo after licence obtained, there are demi requi- 
ſites to be performed; which are as follow: _ 

(1) It ſeemeth that they ſhall take the oath of canoni- 
cal obedience, if thereunto required. Thus by a conſti- 
tution of archbiſhop Winchelſea: To curates received 16 
officiate in any church, it ought to be injoined in virtue of their 
obedience, that they duly attend on ſundays and holidays, and 
other days when divine ſervice is to be per formed; and there- 


upon wwe do injoin, that cath ſhall be adminifired and made at 


their admiſſian. And we do injoin that they ſhall alſo male 
cath, that they will not injure the reflors, or vicars, and ge- 
vernors of the churches or chapels wherein they ſhall officiate; 
but that they will humbly obey them, and give them due rever- 
ence. Lindw. 70, 


And thereupon we £7 injoin that oath gal be adminiftred] 


the 
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Curates. 


| the rector or vicar ſhall ſee cauſe, as if the curate ſhall 


5 


e 
FDC 


3 


ſhew tokens of ſtubbornneſs or diſobedience. Id. 
| E 
: ” Shall be adminiſtred] by ſuch rector, vicar, or other 
. = | governor | of the church. 12. 
9 + And Ty By the curate, at his entrance or admiſſion, 
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n rectors nor vicars; as deans, provoſts, maſters, wardens, 
„nd fuch like. 12, 


And give them due reverence]. is the common in» 


7 5 forming the uſual ſervices in the publick worſhip of God. 
Lind. Jl. 


And by another ent tien of the ſame archbiſhop: 
pf 3 Stipendiary prieſis, who ſhall celebrate the divine offices, ſhall 
A not receive any oblations, portions, obventions, perguiſites, tren- 


ali, or any part thereof, eſpecially oblations for the bodies of the 


7 P nor in any manner carry them away to the prejudice of the rec- 
tors or vicars of the churches aforeſaid or of their ſubſittutes ; leſt 


they incur the ſentence of the greater excommunication in that be- 


„ 4 half ordained, And the ſaid priefts on the ſunday or holiday after 
Y IT ther admiſſion, ſhall ſwear before the rectors, vicars, or their 
ſh == deputies, during the ſolemnity of the publick worſhip, (or otherwiſe 


before the ordinaries of the reſpective places,) looking upon the 
8 holy books there lying open, that they will in no wiſe do any da- 
mage or prejudice to the churches or chapels parachial where 


i- 2 to the oblations, portions, obventions, perquiſites, trentals, or 
cetber rights whatſoever, or hotuſoever called; but that as much 
5 4 in tbem lieth, they will ſecure and preſerve them from damage 

1 


. in all and Sagular the premiſſes. And the ſaid prigſis ſhall at- 
/. ſpectally ſwear, that they will by no means raiſe, ſuſtain, or 


2 
s == foment hatred, ſcandal, quarre!s and contentions, between the 
e 


7 rector and ber Auer - but that as much as in them lieth they 


= 7 will promote and preſerve concord between them. And the ſaid 
5 prieſts ſhall not preſume to celebrate divine ſervice in ſuch 
7 


curches or chapels until they ſhall have taken the oath in ferm 
c foreſaid; provided that the rectors or vicars or others afureſaid 
Hall require them fo to be ſworn: and if they ſhail preſume ta 
2 celebrate divine ſervice in the place fo forbidden ta them con- 
rar) to this ait 3 they ſhall thereby i incur * irregularity, 
41 I | ede 


Grvernars of the dhurcdes] That is, ſuch as are neither 


T ſtances of ſubordination and reſpect; and alſo in per- 


diead when brought to the church to be buried, without licence of 
= the rectors or vicars of the churches where they ſhall officiate ; 


they perform divine ſervice, or to the rectors or vicars thereof, 
er to theſe who repreſent them, or who have intereſt therein, as 


61 
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proctors. Lind. 111, 


Curates. 


Beſides the other penalties which the canons 11flif# upon the 


breakers of holy conſlitutions. And if the aforeſaid curates, be- 


ing ſo ſworn as aforeſaid before a competent judge, ſhall be con— 


victed by lawful proof of having broken their oath ; they ſhall be 


entirely removed, and as perjured perſons ſhall be interdicted from 


tbe celebration of divine offices, until they ſhall be canonically diſ- 


penſed withal. And the ſaid rectors or vicars, or their depu- 
ties, ought affably to receive the oaths aforeſaid ; and keep in 


their churches a written copy of the premiſſes 5 other thing; 
_ ordained in that behalf, Lind. 110. 


Stipendiary priefts] This conſtitution ſeemeth to have 
been intended, not with reſpect to curates in general, but 


only ſuch of them as had ſalaries appointed by particular 


founders, for praying for the fouls of them and their 
friends or poſterity : for ſuch were the ſtipendiary prieſts; 


who officiated in chantries founded and endowed. for the 
purpoſes aforeſaid, 


Perquiſites] Denarios pro requeſtis : or, as it is after- 
wards expreſſed in this conſtitution, denarios perquiſitos; 
that is, pence given for prayers for PRONE ſouls in the 


offices of the church, Johnſ. Winch. 


On the ſunday r holiday after their admiſſi on] By the rec- 
tor or vicar or their deputies, Lind, 110 


Shall ſwear before the rectors, vicars, or their deputies] By 
which deputies are meant pariſh prieſts, or others whom 
in their abſence they have Ae pute to be their agents or 


— 


Or who have intereſ therein] As their farmers, or per- 


ſons who have a right to a certain portion of the obven- 


tions. Lind. 111. 

(2) By the 13 & 14 C. 2. C4. Every perſon who 
mall be put into any ceclefiaflice promotion ſhall within 
two months (or in caſe of iq pediment to be allowed by 
the ordinary, then within one month after ſuch impedi- 
ment remoyed,) in the church or chapel belonging to his 


| ſaid promotion, read the morning and evening prayers, 


and declare his aſſent thereunto ; DN pain of -Geprivauion 


; 3pſo facto. 


(3) He muſt alſo within two mopeds, or at the time 
when he reads the morning and evening prayers as af ures 
ſaid (on the like pain of deprivation iplo facto) read and 
aſſent to the thirty nine articles, if it be a place with 
cure; becauſe, aitho! it is laid in che ſtatute of the 13 


Elin. 


3 


. 
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Curates. 


Eliz. c. 12. that this is to be done in two months after 


induction, and in the caſe of curates there is no induction, 

et when the having cure of ſouls is the foundation of 
reading and aſſenting, wherever there is cure of ſouls the 
induction may be well interpreted of any actual poſ- 
ſeſſion whatſoever. 4. c. 15. 13 El. c. 12. 23 G. 


2. c. 2 | 
(4) Alſo by the aforeſaid ſtatute of the 13& 14 C. 2. 


c. 4. Every curate, lecturer, and every other perſon in 


holy orders, who is incumbent or in poſſeſſion of any ec- 
cleſiaſtical promotion, curate's place, or lecture, ſhall 
within three months after his ſubſcription as aforeſaid of 
the declaration of conformity, in the parihh church where 
he ſhall officiate as aforeſaid, read the ordinary's certifi- 


cate thereof and again make the ſame declaration; on 


pain of deprivation ipſo facto (except there be ſome Jaw- 


ful impediment, allowed and 2pproved by the ordinary, 


23G. 2. c. 28.) 
And what was ſaid concerning induction under the laſt 
head ſremeth equally applicable to the words ar church 


in this place; namely, that in caſes where ſubſcription 


of the declaration before the ordinary was neceſlary, the 


ſame neceſſity ſhall continue for publickly reading the 


is the caſe of perpetual curates, or in a chapel of caſe aug- 
mented (which by the ſtatute hereafter en is 1s made 
a perpetual cure), 


(5) Finally, by the 1 8.1. 2. 0 13. and . 26. 


All ecclefiaſtical perſons ſhall, within fix months after 
their admiſſion to any eccleſiaſtical preferment benefice 


office or place, take the oaths of allegiance, ſupremacy, 
and abjuration, in one of the courts at Weſtminſter, or at 


9 the general cr quarter ſeſſions; 3 ON pain of being incapa- 


citated to hold the ſame, and of being diſabled to ſue in 
any action, or to be guardian, or executor, or adminiſtra - 


tor, or capable of any legacy or deed of gift, or to bear 


certificate of ſuch ſubſcription, and making again the ſame : 
declaration, whether it be ſtrictly in the par church, as 


any office, or to vote at an election for members of pars : 


lament, and of forfeitivg 5001. 

7. By Can. 48. No curate or miniſter ſhall ſerve more 
than one church or chapel in one day; except that cha- 
pel be a member of the pariſh church, or united there- 


= unto; and unleſs the ſaid church or chapel where ſuch a 


miniſter ſhall ſerve in two places, be not able in the judg— 


ment of the biſhop (or ordinary of the place having epiſ- 


9. By 


copal juriſdiction) to maintain a curate. 


Nang to ſerve 
more than one 
church or cnapel 
in one day, 


Balary. 


for his board. From whence alf.: we may collect in ſome 
ſtitution, which was in the year 1378, being the ſecond 


year of king Richard the ſecond; ſoraſmuch as the ordi- 
nary price of a man's board by the year at that time waz 


to be paid by the incumbents that employ them ; in order 
to prevent diſputes, it is vſual for the ordinary to require 
that a certain ſum be appointed in the nomination, accord. 
And by the tenth article of archbiſhop Wake's direc- 


ment of licence granted to any curate, the ordinary do 
appoint him a ſuſticient ſalary, according to the power 


lar direction of the late act of parliament for the better 
as followeth : I/hereas the abſence of beneſiced miniſters ought 


i2elefs, for want of ſufficient maintenance and encouragement of 


| fouls, ſhall neminate and preſent any curate to the biſhop or or- 
 dinary, to be licenſed or admitted to ſerve the cure of ſuch rector 


cal benefices of ſuch rector or vicar, ſhall, on or before the grant- 


as he ſhall think fil, by ſuch rector or vicar to ſuch curate for 


Curates. 


8. By a conſtitution of archbiſhop Iflip, curates jerving 
@ cure ſhall be content with fix marks a year : But by a con- 
ſtitution of archbiſhop Sudbury, this is enlarged to eight 
marks, or their board aud four marks, by reaſon of ihe differ- 
ence of the times. Lind. 240. 


Which conſtitutions, altho' become obſolete by the de. 
creaſe in the value of money, yet do inform us in gene- 
ral of the proportion thereby intended, which 1s, that the 
curate ſhould receive double of what would reaſonably pay 


degree the value of money at the time of the Jatter con- 


eſtimated at four marks. I cs | 
In theſe days, with reſpect to aſſiſtant curates, who are 


ing to the form above expreſſed. 


tions beforementioned, it is required, that in the inſtru- 


veſted in him by the laws of the church, and the particu- 


maintenance of -curates. uu „ 
Which act is that of the 12 An. ft, 2. c. 12, and is for 
the curates of non-reſidents only; by which it is enacted 


to be ſupplied by curates that are ſugicient and licenſea preachers, 
and no curates or miniſters cught to ſerve in any place withou 
the examination and admiſſion of the biſhop of the dioceſe, or or- 
dinary of the place, having epiſcopal juriſdiction; but never- 


ſuch curates, the cures bave bien in ſeveral places meanly ſup- 
plied : it is enatted, that if any rehtor or vicar having cure of 
or vicar in his abſence ; the ſaid biſbop or erdinary, having re- 
gara to the greatneſs of the cure and the value of the eccleſiaſti- 
ing ſuch licence, appoint by writing under his hand and ſeal, 4 
ſufficient certain Jlipend or allowance, not exceeding 5014 years 


nor leſs than 201 a year, to be paid or anſwered at ſuch times 


his 


Curates. 


his ſupport and maintenance. And in caſe any difference ſpall 
ariſe between any rector or vicar and his curate touching ſuch 
ſiipend or allowance, or the payment thereof; the biſhop or or- 
"dinar y, on complaint to him made, Hall ſummarily bear and 
determine the ſame; and in caſe of neglect or refuſul to pay 
ſuch ſlipend or allowance, may ſequeſter the pr ofits of ſuch be- 
nefice, for or until payment thereof. 

And in the faculty of diſpenſation of plurality, order is 
taken, that there ſhall be a reſiding curate, if the revenues 
of the church will conveniently bear it, and that ſuch cu- 
rate ſhall have a competent and ſufficient falary, to be 
aligned by the proper ordinary at his diſcretion ; or if he 
ſhall not take due care therein, then by the archbiſhop 
granting the diſpenſation, or his ſucceſſors. 

And by the ſtatute of the 13 Eliz. c. 20. He who i is 

curate to a pluraliſt, in that benefice on which the in- 
cumbent dath not moſt ordinarily reſide, hath the privi- 
lege of leaſing that benefice reſerved to him only; but he 
F forteiterh his leaſe, if he be abſent above forty days in one 
= year, 

As to the ſalaries of perpetual curates; whilſt the im- 
propriations were in the hands of monks and other eccle- 
ſiaſtical perſons and bodies; the biſhop had power to aſ- 
certain, increaſe, or leſſen the ſalaries of theſe as well as 
other curates, as he had alſo of augmenting vicarages en- 
dowed, if he ſaw occaſion : but ſince theſe Impropriations 
are fallen into the hands of laymen, this hath not been al- 
lowed, So that now, in effect, (Mr. Johnſon ſays) the 
impropriators ners theſe cures ferved by Dame 200 at 
what rates they pleaſe. Tohnſ. 89. 

If the biſhop ailion the ſalary, the curate's moſt eff 0 
tua] remedy for his pay, is to apply to the ecele ſiaſtica 
court; for there, in default of payment, a ſequeſtration 
may be ferved on the benelice : but if the curate hive no 
licence, he cannot ſue in that court. J. 87. 

It he ſus for his ſalary at the common law, he mu * 
prove an agreement betwixt himſelf, and the incumbent: 
W But in ſuch caſe he may be called upon to prove, that 
be made the ſubſcriptions and declarations before men— 
W ned, and otherwite qualified himſelf as the law dire As. 
= Vabnſ. 8 87 | 
H. FEE Pierſon and Atkinſon. The plaintiff, have 
Jing a diſpenſation for two e agreed with the de- 
bk len kant to ſerve one of them for 221 a year. The de- 
= j:1dant made his application to the biſhop to enJarge bis 
5 ſt'pend. The — ordered, that the cad ſhould 1 
Vol. II. F 7 low 
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low him 321 a year, 


to officiate. as curate in the | 
Weſtminſter, until otherwiſe provided of fome eccleflaſti— 


the laid 1375 


Curates. 
The plaintiff paid him his 221 ze. 
cording to agreement. And the curate libelled in the 
ſpirit tal court, for the addition made by the biſhop, Up. 
on which the plaintiff moved for a prohibition, The cu- 
rate's coufſel inſiſted, that this being an allowance b 
order of the biſhop, was properly ſuable in the ecclefiaſti. 
cal court, But the court granted a prohibition, For 


thcre being a contract between the parties, the biſhop 
had no power to make any order: But if the curate had 


ſerved the cure, and made no agreement, then the biſhop 


ought to have allowed him what he thought reaſonable, 


in the nature of a quantum meruit. 
E. 19 G. J: Martyn and Hind. 


j:rved for the opinion of the court, 


Freem. 70. 
This was a caſe te- 
The cauſe had been 


tried at the fittings in London after laſt Hilary term, 


The declaration ſtatel, that the defendant, on the 17th 
of Februzry 1769, by an inſtrument in writing, under- 


tonk and promiled to retain and continue the plaintiff 
pariſh church of St Ann 


ca] prefeiment, unleſs by fault by him committed he 
ſhould be lawfully removed, and to pay him 50 guinea 
a year during that time; that the plaintiff had not been 
provided of any other ecclchaſtical preferment, nor law- 
tully remover and that the defendant had not, from 
h of February 1769, retained and continued 
bi curate of the ſaid church, and permitted him to 


officiate therein, and had not paid the ſaid 50 guiness 


a year. The caſe {tated the inſtrument or title on Which 
the aGion was brought, which was in theſe words: „ To 
< the right reverend father in Gad Richard lord biſhoy 
„ of London. Theft ate to certify your Jordih; p- that 
4 1 Richard Hind, rector of St Ann W eftminſter in th? 


„% county of Middleſex and your lord ſhip's dioceſe of 


% London. do hereby nominate and appoint the reverend 
© Thomas M.;vtyn to perform the office of a curate in my 
* church of St Ann aforefaid, and do promiſe to allow 
him the yearly ſum of 50 guineas for his maintenance 
© in the fame, and to continue him to officiate in my 
c ſaid chuich until he ſhall be otherwiſe piovided with 
„ lome cccl«ltaitical preterment, unleſs, by fault by him 
c committed, he ſhail be lawfully removed from. tie 
6 fame; and 1 hereby ſolemnly declare, that I do rot 
"= fraudulently g g1ve this certificate to intitle the ſaid 770 
„% mas {2rtyn to receive holy orders, but with a real in- 
„ teution th employ him in my ſaid church, according 


$* 19 


N 


Curates. 


« to what is before expreſſed. Witneſs my hand this 


„ j3th day of February 1769. R. Hind.” The caſe 


then ſtated, that on the 6th of July 1778, the church of 
St Ann had become vacant, on the defendant's having 
taken other preferment, namely, the living of Rochdale, 
and that he had paid the plaintiff his oP as curate, 
up to that time, 

And here it is neceſſary to go back to a former trial be- 
tween the ſaid two parties, Which was as follows. About 
the year 1776, upon a diſagreement between ind and 


Martyn, Hind, after giving him fix months notice to 
quit the curacy, had refuſed to permit Martyn to officiate, 


and had diſcontinued the payment of his falary. Upon 
which, Martyn brought an action on the written inftru- 
ment above ſet forth, and obtained a verdict for the 


arrears then due. But the queſtion, whether he could 
maintain the action, being brought before the court - 


Eafter term 16 G. 3. on a motion for a new trial, 


Was looked upon as a matter of importance, and dy 


new; and, after it had been fully argued at the bar, the 
court took time to conſider. The principal objections 
made to the action on that occaſion were, I. I hat the 
inſtrument did not contain any contract between the rec- 


tor and curate, nor any promile from the curate to the 


rector. That it was merely an engagement and indemni— 
ty by the rector to the biſhop, founded on the ſtatute of 
12 An, and on the canons, by Which the biſhop, if he 
ordains a man Who has no curacy or preferment, is 


himſelf liable to maintain him, That if any perſon was 


Intitled to ſue the defendant, it was the bilbop. That 
Martyn was not a party to the inſtrument, and thit the 


undertaking contained in it was, as to him, without con- - 


lideration. That there was no mutuality of obligation 
between [ind and him, for that he myigat ceaſe to act 
as cufate whenever he pleaſed, 2. It was ſaid, that 
11 had never obtained a regular licence (which ought 
lo be under ſeal) to officiate as a curate, which it was 
incumbent on him to have done, in order to intitle him- 


{:if to the benefit of Hind's undertaking, ſuppoliig it 


Could be conſidered as an engagement to him. 93 nat 4 
licence was in the nature of an inveſtiture to a curate ; 

and that, not being licenſed, he was certain!y remov- 
able at the pleaſure of the er ln anſwer to which 
objections, it was argued, 1, I hat the title was in ſub- 
tance and effect an engagement with the plainulf, That 
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the words are, I do remiſe to al'ow him, not, I pro- 
miſe to indemniſy you (the biſhop), That, if the in- 


ſtrument had been a deed unser ſeal, none but perſons. 
{iricily parties to the detd could have maintained an ac- 


tion upon it; but the caſe is different with revard to a 


common undertaking in writing like the preſent. © Phat 
it has been determined in the caſe of Dutton and Poole, 
i Ventr. 318. that on a promiſe made to one perſon for 
the benefit of another, an :ction ny be maintained by 
the perſon for whoſe benefit the promiſe was made. That 
50 guincas was more than is required by any canon or 
act of parliament, and therefore if an allowance to the 
extent requfred by law ſhould be conſidered as an indem— 


- nity to the biſhop, yet a ſalary exceeding that allowance 
could only ariſe from a contract between the rector and 


curate, That the confiveration of the falary is the per- 


formance 90 the duty. 2. It was anfwered as to the 


other objection, that no part of the canon law makes 
a licence Oy oo hat the act of uniformity re- 
quires it for le turers and preachers, but for no other 


perſons. And as to the caics mentioned to ſhew that all 


curatcs are removesble at pleaſure, none of them hath 
eſtabliſhed that doctrine, — Afterwards, in the ſame term, 
Lord Mansfield delivered the opinion of the court: At 
tne trial, the e icfendant atrempted to ſhew, that the plain- 
tiff was lawfully removed for fault by him N and 
offered evidence to prove the irregularity of the plaintiff's 
life and behaviour; but I would not ſuffer that evidence 
to be given; being of opinion, either that the rector 
ought to have repreſent ed his conduct to the biſhop, and 
2ÞP plisd o him to remove him, or if he himſelf could re— 
move him on that account, os he ought to have not- 
fied to him the erbte 0 his removal to be his immote! 
behaviour, which he had not done. I am {till of the 
ſame opinion a$.10 that part of the caſe, as at the trial, 
and no . hath been made to it on the argument, 
But I deſire it to be by dertigod, that this doth not imn!y 
an Opinion that the biſhop may not remove a Curate, 
nor even that the rector may not, for juſt cauſe properly 
"notified to the cuiste. Fhoſe points till remain open. 
As to the Iſt objection, it apocars from the canon, tät 
a pecuniary proviſton 1 95 the only object of a title, 
hut that ore purpote of it is to zflure the biſliop that 


the perſon to be sel hai ſome church where be 
may excrcile his function, And if, after being cert: tie ea 
of the fact, the bio, vidain > him, and he is after war 
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Curates. 


removed, the biſhop is not liable to maintain him. And 
therefore the biſhop in this caſe can have no claim of in— 
demnity againſt the defendant, The title is only a cer- 
tificate to "the bi ſhop of the fact, that the rector has 
undertaken to employ him, to pay him, and to continue 


him in the curacy till provided of ſome other eccleſtaſti- 


cal preſerment. It is difficult to conceive, how an 


veſtion could be made on this point, or how a doubt 
could have been entertained in the caſe of Dutton and 


Posle, Which, however, was not near fo ftrong as the 
preſent. As to the 2d objection, the biſhop having or- 


dained the plaintiff on this very title, there ſurely can- 
not be a ſtronger licence. Whether it is ſuch as would 


ſatisfy ſome penal ſtatutes, may be a critical queſtion, 
but we are of opinion that it doth not lie in the defend- 


ant's mouth to ſay that Marhyn has no licence, when he 
himſelf hath admitted him to act as his curate, and has 
never before objected to him on this account, or given 


him notice and an opportunity of obtaining one in form. 


—And the rule for a new trial vas di charged, and Tg. 


ment entered for the plaintiff, | 

The queſtion now upon the cafe be in the . 
cond action, was, whether the plaintiff could recover 
the arrears of his ſalary of 50 puineas, from the time 


of the defendant's quitting the rectory of St Ann, For 


the plaintiff it was contended, that the undertakin 


by Hind did not determine by his ceaſing to be rector of 


St Aun, It was a petmanent agreement to provide for 


the plai intiff till he ſhould obtain ſome other church 
preferment. It could not be voided by the voluntary 
act of the defendant, but if he had put it out of his own 


power to continue him in the exerciſe of his function of 
curate of St Ann, he was ft:]] bound to pay him the 
lalary, The nature of a title to the biſhop is not a pre- 
carious proviſion, dependant on the will of the perſon 
who gives it, but certain and only determinable by the 
miſconduct, or preferment, of the perſon to whom it 
is given. To prove this, ſeveral ciles were referred to 
in the regiſter of archbiſhop Winchelſea, which are 


mentioned in Gibſon's Codex; particularly, an order 
from the archbiſhop to the biſhop of St Aſaph, to com- 


pe! John rector of Goldfield to pay the annual ſum of 


hve marks to Amianus de Goldfield, to whom the ſaid 


John had given a title for that "Lg until he fhould 
be provided for; and two. orders from the archbiſhop, 


one to a biſhop to provide for a clergyman whom he 
ION Py N e 


70 


| Reſidence, 


How removed. 


Curates. 


had ordained without a title, and another of the like 
purport to a biſhop's executors to oblige them to pro- 


vide for one whom the biſhop had ordained without a 
title. For the defendant it was inſiſted, that every ſen— 
tence in the inſtrument confined the undertaking to the 


time of continuance in the reQory of St Ann. It could 
not bind his ſucceſſor, and certainly did not bind him to 


continue all his life-time rector of the pariſh, The 


confideration for which the 50 guineas were to be paid 


was the performance of the duty of 4 curate. The con- 
tract would want a mutuality, if it extended beyond 


Hind's continuance in the rectory of St Ann, for he 


could not compel the plaintiff to officiate as his curate 


at Rochdale his preſent living. An engagement to pay 
50 guineas, independant of any clerical function, would 


not have been a title upon which the biſhop could have 


ordained the plaintiff, By lord Mansfield: There does 
Not ſrem to me to be any colour whatever for the preſent 


demand, The queſtion is, what Hind has undertaken 


to do. He could not turn the plaintiff out at pleaſure; 
but there is no pretence to ſay, that he has undertaken for 
himſelf, or his executors, to maintain him far life, or 
to continue all his own life-time rector of St Ann. The 


queſtion here is not, whether this is a good title or not; 

altho' it ſhould ſeem that it is. They commonly run in 
this form, and the curate takes the riſque of the rector's 
quitting the living, A man may give a more permanent 


title, but the words of this inſtrument clearly confine 


the undertaking to the time of Hind's continuing rector 


of St Ann. And the defendant had Judgment, Douglas, 


137. 
9. By the laſt article of iichbilkon Wake's Aire died 


before mentioned it is ordered, that the biſhop do take 


cate as much as is polkble, that whoſoever is admitted to 
ſerve any cure, do reſide iu the pariſh where he is to ſerve; 
eſpecially in livings that are able to ſupport a reſident cu- 
rate: and where that cannot be done, that they do at leaſt 


reſide ſo near to the place, that they may conveniently 
perform all their duties both in the church and pariſh. 


And if the curate do not comply, the ordinary may 
withdraw his licence, 

10. By a conſtitution of Edmund, orchbi ſhop of Can- 
terbury: Wie admoniſb the refors of N YO that the do 


: 2 endeavour to remove their annual curates, without reaſon- 


ble cauſe ; eſpecially if they be of honefl conver ſation, and 
Fae laudable teſtimony there. Lind. 310. 8 
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Curatfes. 


Without reaſonable cauſe] Of which it ſeemeth that the 
ordinary ſhal! be judge, who granted the licence; who 
may, at his diſcretion, diſplace ſuch curate, by with- 
drawing his licence, without formal proceſs of law 
5 88. | 

And as to perpetual curates; theſe alſo are licenſed 
by the biſhop as well as others; and Mr Johnſon ſays, he 
is aſſured, that their licences do run in the ſame form; 


at leaſt in many places, with the licences of other curates, 
and particularly, to continue only during the biſhop's 


pleaſure : and yet for diſtinction ſake, they are called per- 
petual curates; and indeed, whatever power the biſhops 
have in removing ſuch curates at pleafure, yer? It 1s ſel- 
dom or never made uſe of. Johnſ. £9. 


In the caſe of the curate of Orpingt-n, H. 27 & 28 C. 


2. who was appointed by the impropriator, and licenſed 
by the archbiſhop as ordinary, the court held, that being 


but a curate at will, and not inſtituted and deed: he 
was not an incum bent within the ſtatute of the 13 El. 5 10. 


nor liable to dilapidations. 3 Ke. 514. 


So in the cafe of Wood and I -ch, H. 10 72 Wood 
pretending to be curate in a chape of eaſe | in the pariſh of 


Preſton, ſued the vicar of the pariſh in the ſpiritual court, 


for the arrears of a penſion claimed by preſcription; and 
a prohibition was granted, unleſs cauſe ſhewed : for that 


the curate was remcoveable at the will of the parſon, and 


ſo cannot preſcribe, but his remedy mult be by quantum 
W meruit, 2 Salk. 506. 


And in the caſe of Price againſt Pratt add 8 M. 
1729, The plaintiff Price preterred kis bill as perpetual 
curate of Bovington, being a chapel annexed to the church 


Y of Hemel Hemſted in the county of Hertford, againit the 


defendants inhabitants and occupiers of hands within the 


= faid chapelry. He made his title under a nomination to 
his curacy in the year 1716 by the then vicar of Hemel 


Hemſted, who alſo gave him by the ſame inſtrument the 
ſmall tithes | in Bovington, with power to ſue for them in 
his (the vicar's) name, He alſo ſet forth a licence to 


= preach from the then biſhop of Lincoln: And alſo that 

upon the ſaid vicar's death, his ſucceſſor the preſent vicar 
in the year 1722 granted him a new nomination to this 
& curacy expreſsly for life, with like power to fue for the 
& ſmall tithes in both their names: But though he took a 

ſecond nomination, yet that by the firſt, and the biſhop's 
licence, he was ſuſiciently intitled to the tithes; becauſe. 


by ſuch nomination he became perpetual curate, But by 
IS the 
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Curates. 


the court: The bill muſt be diſmiſſed, for no title appearg 


in the plaintift; for though 4 curate is appointed 952 


vicar, either generally, or expreſsly for life, yet ſuch ap- 
pointment is in its own. nature revocable at the common 
law, even without any cauſe aſſigned, and by the eccle- 
Gaftical law upon cauſe ſhewn; fo that the plaintiff had 
not ſuch a permanent intereſt, as to claim any tithes, 
Bunb. 273. | 

But notwithſtanding theſe adjudications, the principal 
point, whether the appointments of theſe curates are re. 


vocable at pleaſure, ſeemeth not to have been fully con— 
ſidered upon ſolemn argument; but that they are fo, ſcem- 
eth to have been t-ken for granted, and that upon a prin- 
- ciple which perhaps will not be admitted, namely, that 


at the common law they are revocable without any Cauſe 
aligned, for after they are nominated by the 1mpropria- 
tor, and licenſed by the ordinary, it ſeemeth that they are 
not to be removed but for ſuch cauſe as would e 


rector or vicar. 


With regard to ſuch of the perprtel cutacies as bar 


been augmented by the governors of queen Anne's boun- 


ty, there is no doubt, but by the act of parliament here 
next following, the curates thereof are not removable at 


pleaſure ; and therefore the form of the licence in that 


Caſe at leaſt ought to be altered. 

And as to the reſt it ſhould ſeem, that fach curacies 
are beneficia eccleſiaſlieu. Lord Coke ſays, Beneficium is a 
large word, and is taken for any eecleſiaſtical promotion 
or ſpiritual living 3 (2 Infl, 29.) And in the 
caſe of Moſeley and IVarburton, AT. H. it was ſaid by 
the court, that a prebend is an eccleſiaſtical benefice, {1 


\ Salk. 321.) And Dr Gibſon, obſerving upon the aforc- 
ſaid = of 177554 and Birch, where it was held that tne 


curate was removable at the will of the parſon, and con- 
ſequently could not preſcribe; ſays, this is true of an 
aſſiſtant curate to a reſident rector or vicar, but not of 4 
curate properly ſpeaking, who has the curam animarun 
committed to him pro tempere by the biſhop, in the ab- 
ſence of the incumbent. (81. 896.) And in the caſe 


of perpetual curacies in particular, the court of kings 


bench will grant a mandamus to the biſhop to admit and 


| licenſe a curate; which implies a right in the perſon no- 
minated to ſuch office or promotion: 88 wes done by the 


court in the caſe of the dean and chapter of Carliſle, with 
reipect to the curacy of St. Cuthbert's ; which cafe 15 1c 
forth at large, under the title Deans and chapters. 


2 


7 N 


* * 125 * r 3 * 9 1 ge x 2 - - 1 _ COT FOR} Oy Sh p * n 3 N r Ca E þ wh 

E ons 3 da a ne as 5 OIL TORE! IL FS EE 4 REEL =: > i eta IE LN 2 rah 2 9 We J r 

7 . N 2 e rer rr W SEE Te er ER 35 ants UE > A 7 PT 2 . OT. 5 

x4 n 1 i pe pr ͤ . ˙ . — Ars. „ ⁰ A ³ꝛ¹ Lo TT 4 VT R SS SO COIL EE oat i F6 7 
5 Wh: I 3 ere re * 1 r 2 8 * a. Re "iy ee 8 HI 8 vw NES NE r Arey r or 
T ee r ß nag 


18 


WWW 
r 4 WTO ISIS "> mn 
JJ ˙ oY RT 8 ”. 
e 


A Mans HL * a # 
N 
FREE» 4 * EW MES 


x 
% 
* 
1 
* 
Ve 
. 
5 
5 
* 
WJ} 
4 
* 
* 
M3 
* 
3 
NT. 
75 
* 
* 
Bs 
— 
_ 
16% 
NY 
. 
+ 
79 
* 
* 
. q 
3 
-3by 
oF 
. EY 
5 
. 
= 
«0 
15A 
kg. 
of 
E 
AJ * 
* 2 
0 
8 
* 
5 
3 


. ˙¹ 


Ms a7 MM. 


pe % #A@ay"” Hwy . aaa Moy 


$ 
” 

/ 

0 

7 
+4 
#7 
24 
"= 
4 
4 


12 K 2 
r 


o r r SS W I hs CANES c 8 7 2 3 
5 EEC e l *” 82 „ + * 22 1 = — "YN 175 2 * WO A AM AO EE 2 n F 7 228 . 
2322 nt FF PAs ee os te Re Cr. ͤ Ä OREK- oy n NN G . re 7 x * - r N 
* g 19-95, Ire UNE Ea et * 2 8 "rt, 8 * — 9291 8 £ * o e 8 . , 
n . * 88283 n AO SS 8 n E ˙ HAS TCA. 7 TR TEETER SE | eee 2 I NES s a ” L 


WW * ä 7 AERIE to eg Es 
8 c 82 3 * EC F 
N 2 — TE . 11711. eh en oe et %% 5 
e ee N eee e . Ae 
r * 7 £ C R 2 8 9 N * r EVER E #0, "Fe Pen Os 2 


P a3 5 as Ih 
of. Y rs "A 
EE Iran hs 
N 


N 
I I. $2 


Pt . 
1 N — > 
r 

x DO TOS LINA 


n 
P 


n 


n 


Curates. —— 7 


11. By the 1 G. ſt. 2. c. 10. IVhereas the late queen Chapels of eaſe 
Anne's bounty to the poor clergy was intended to extend, not and perpetual 
only to parſons and vicars who came in by preſentation or colla- condos agg 
tion, inſtitution, and induction; but likewiſe ts ſuch miniſters 
wha come in by donation , or are on!y flipendiar y preachers or 
curates ; moſt of which are not corpurations, nor have a legal 
ſucceſſi on, and therefore are incapabie of taking a grant or con- 
veyance of ſuch pei petual augmentation as is intended by ihe 
aid bounty; and in many places it would be in the power of 
the donor, imprepriator, parſon, or vicar, to withdraw the 
allowance which was before paid to the curate or miniſter 

erving the cure; or in caſe of a chapelry, the incumbent of 

the mother church might refuſe to employ a curate and «fjiciate 

there himſelf, and take the beneftt of the augmentation, whereby 

the maintenance of the curate winld be ſunk ak 24 of being 

augmented ; it is enatted, that all ſuch churches curacies or 

chapels which ſpall be augmented by the gavernors of the ſaid 

brunty ſhall be from thenceforth per petral cures and bentfices, 

and the miniſters duly nominated and licenſed therennts fhall be 
in law bodies poutick and corporate and have perprtual ſucceſs 

ſon, and be capable to take in perpetuity; and the ampropri- 

ators or patrons 0, of any auomented churches or donatives, and the 
retors and vicars of the mother churches whereunto juch aug» 

mented curacy or chapel dit!) appertain, fail be weluded from 

receiving any profit by ſuch augmentation, and fhall pay to the. 

Aire, officiating ſuch « annual and other penſions and ſalaries, 
worch by ancient cujtem or etherwiſe, of right, and not of 

trunty, they were vefore obliged ta pay, 

And for continuing the ſucceſſion in ſuch ai cures, 
hereby made pe- -petual cures and benefices, and that the fame 
may be duly and conflantly fer ved ; if they ſpall be ſuffered to 
remain void for fix months, lie) ſhall lapſe in lite Manner ac 
prejentative livings. 

And by this ltatute the augmented chapels being ex- 
preſsly made perpetual cures and benefices; if the incum- 
bents of ſuch chapels have not before ſuch augmentation 
been qualified or qualifi-d themſelves, according to the- 
Teguitites above ſpecified for perpetual curates, it may be 
adviſable, upon fuch augmentation made, that they be 
nominated de novo, and then perform the ſcveral parti— 
culars within the times required: . hich nomination may 
be in this or the like form; _ 

* To the right reverend father in God C. lard bi hop 
te of- A. B. of gentleman, ſendeth greeting. 
iy „ Whereas the 2 of the chapel of in the 

county of and in your losdfhip's dioceſe of 
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Curates. 


is augmented, or ſhortly intended to be aus. 
ce mented, by the governors of the bounty of the late 
queen Anne, for the augmentation of the maintenance 
of the poor clergy ; by reaſon whereof it is requiſite, 
© that a curate ſhould be duly nominated and licenſed to 
* ſerve the ſaid cure, purſuant to the ſtatute in that caſe 
© made: I the ſaid A. B. do hereby nominate C. D. 
„ cletk, (the perſon employed by me in ſerving the ſaid 
<6 cure, to be curate of the ſaid chapel of ; and 
W humbly pray your lordſhip to grant him your li- 
<c cence to ſerve the ſaid cure, and to perform all divine 
© Offices therein accordingly. In witneſs whereof, I baye 
cc hereunto ſet my hand and + the - —— day of 
in the year of our Lord — Eelon 405 


Dalmatita. 
D AL MATIC 4, was one of the reed veſt. 


ments; ſo called from its having been 2 at firſt woven 
in Dalmatia. Lind. RI „ 


Darrein pꝛelentment. 

N aſſiſe of darrein preſentment, or laſt preſentation, 
lies when a man, or his anceſtors under whom he 
claims, have preſented a clerk to a benefice, who is inſti- 
tuted; and afterwards upon the next avoidance a ſtranger 
preſents a clerk, and thereby diſturbs him that is the real 
patron. In which caſe, the patron ſhall have this writ, 
directed to the ſheriff to ſummon an aſſiſe or jury, to in- 
quire who was the laſt patron that preſented to the church 

now vacant, of which the plaintiff complains that he is 
da eforced by the defendant: And, according as the aſſiſe 
determines that queſtion, a writ ſhall iſſue to the biſhop, 
to inſtitute the clerk of that patron, in whoſe favour the 
determination 1s made, and alſo to give damages, 3 Blacift, 

245. 
But 


- bot "_ - 22 
4 R * 88 n 
e 2 R A * N * 2 
— n WE Fey "0 * = . 


* 
e 
e 


ö 
9 


1 


Darrein pꝛelentment. 
| But this courſe of proceeding is now become obſolete, 
and ſuperſeded by the writ of guare impedit : And the learn- 


- ing concerning them both is comprehended under the title 


Advowſon. 
3 Deacon. See Ozdination. 
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| Deans and chapters. 

T OR the leaſes of deans and chapters, and of every 
© | member of the chapter, in their fole or aggregate ca- 
| pacity ; ſee title Leaſes. %% Deg 

; J. Of deans. 

II. Of chapters. 55 
I. Of the ſeveral members of the chapter in their 
| ſole capatity ; as canons and prebendaries. 

V. Of dean and chapter, as one body aggregate. 
V. Of deans of peculiars. 

VI. Of rural deans. _ 


J. Of deans. 


znd of whom the Jaw of this realm taketh knowledge. 
. The firſt is a dean who hath a chapter conſiſting of preben- 


and in matters temporal relating to. the temporalties of 


burden of the whole church, and the government thereof 


: therefore it was thought neceſſary that every biſhop with- 
in his dioceſe ſhould be affiſted with a council, to conſult 


| deciding of the controverſies thereof; and alſo for the 


add to give their afſent to ſuch eſtates as the biſhop ſhould 


«ZP 


I. There are four forts of deans and deanries ; of which Several kinds 
of deans. 


E Garies or canons, ſubordinate to the biſhop, as a council 
aſſiſtant to him in matters ſpiritual relating to religion, 


dis biſhoprick : for ſeeing that it was impoſſible but that 
| ſects ſchiſms and hereſies ſhould ariſe in the church, it 
was in chriſtian policy thought fit and neceſſary, that the 


; ſhould not lie upon the perſon of the biſhop only; and 


| With him in matters of difficulty concerning religion, and 
1 better ordering and diſpoſing of the things of the church, 


make 
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Deans and chapters. 

make of the temporalties of his biſhoprick; for it was 
not convenient that the whole power and charge thereof 
ſhould remain in any one ſole perſon only. 3 he ſecond is 
a dean who hath no chapter, and yet he is preſentative, and 
* :th.cure of fouls; he hath a peculiar, and a court wherein 
he holdeto eccleſiaſtical juriſdiction ; but he is not ſub. 
ject to the viſitation of the biſhop or ordinary; ſuch is the 
dean of Battel in Suſſex, which deanry was founded by 
king William the conqueror in memory of his conqueſt; 

and the dean there hath cure of ſouls, and hath ſpiritus 


Juriſd! tion within the liberty of Battel. The third dean 
is eccleſiaſtical alſo, but the deanry is not preſentative but 
donative, nor hath any cure of ſouls, but he is only by co- 


venant or condition; and he alſo hath a court and a pecu- 


liar, in which he holdeth plea and juriſdiction of all ſuch 
matters and things as are eccleftzſtical, and which do ajilc 


within his peculiar, which Sant extends over mau 
Ppariſhes: ſuch a dean, conſtituted by commiſſion from 


the metropolitan of the province, is the dean of the Arche 
and the dean of Backing in Eſſex; and of ſuch deanties 


there are many more. The fourth ſort of dean, is he wi 


| Original int. 
tuition of dean- 
ies. 


is uſually called the rural dean; having no abſolute judi- 
ciel power in himſelf, but he is to order the ecele ſiaſtica 
affai:s within his deanry and precinct, by the direction of 
the biſhap, or of the archdeacon z and is a ſubttitute of the 


| biſhop in many caſes. Hughes, c. 2. 
Cathedral dean. 
8 Canterbury, St Paul's, and the like, is ſet forth to be an 


2. The dean Which hath a chapter, ſuch as the dean of 


eccleſiaſtical governor ſecular over the prebendarics, and 
canous in the cathecral church, Hughes, c. 2. 5 

. The inititution of deanries, as alto of the other ec- 
cleliaftical offices of dignity and power, ſeems to bear 2 
reſemblance and relation to the methods and forms of civil 
government, which obtained in thoſe early ages of the 
church throughout the weſtern empire. Accordingly, 2s 


In this kingdom, for the better preſervation of the peace, 


and more eaſy adminiftration of juſtice, every hundred 
conſiſted of ten d firicis called tithings, every tithing > 
ten friborghs or free pledges, and every free (or frank) 
pledge of ten families; and in every ſuch tithing there 


Was a conſtable or civil dean appointed, for the ſubordi— 


nate adminiſtration of juſtice : * ſo in conformity to this ſe— 


Cular method, the ſpiritual governors the biſhups d. ;viced | 


each dioceſe into deanties (decennaries, or tithings), each 


of which was the diſtrict of ten pariſhes or churches; and 


over every ſuch diltrict they appointed a dean, which in 
| cities 


Deans and chapter 


cities or large towns was called the dean of the city or 
town, and in the country had the appellation of rural 


dean. Ken. Paroc. Ant. 633, 634. 


The like office of deans began very early in the greater 


| monaſteries, eſpecially in thoſe of the Benedictine order; 


E where the whole convent was divided into decuries, in 
which the dean or tenth perſon did preſide over the other 


nine; took an account of all their manual operations; 
ſuffered none to leave their ſtation, or to omit their particu- 


lar duty without expreſs leave; 5 Linden their cells or dor- 
| mitorics every night; attended them at table to keep or— 


der and decorum at their meals; guided their conſcience; 
directed their ſtudies; and obſerved their converſation: 
and fer this purpoſe held frequent chapters, wherein they 


| took publick cognizance of all irregular practices; and 


impoſcd ſome leſſer pehances; but ſubmitted all their 


vera decuries, the ſenior dean had a ſpecial pre-eminence, 


ht 


LS | TIE 2 25 * 


proceedings to the abbat or prelate, to whom theywere 


:ccountable for their power, and ſor the abuſe of it. And 


in the larger houſes, where the numbers amounted to ſe— 


and had ſometimes the care of all the other devolved upon 


i bin alone. Ken. Par. Antig. 634, 635. 


And the office of dean in ſeveral colleges in the univer- 


dies, ſcemeth to have ariſen from the ſame foundation. 


And the inſtitution of cathedral deans feemeth evidently 


to be owing to this practice. When in epiſcopal fees, 
| the biſhops diſperſed the body of their clergy by affixing 
them to parochial cures ; they reizrved a college of prieſts 


er ſecular canons for their counſel an nd afſiſtance, and for 


the conſtant celebration of divine offices in the mother or 


| cathedral church, where the tenth perſon had an inſpect- 


ing and preſiding power, till the ſenior or principal dean 


ſyillowed up the office of all the inferior, and in ſub- 


0:dination to the biſhop was head or povernor of the 


whole ſociety, His office was, to have aut bority over all. 


the canons, preſbyters, and vicars; and to give poſſeſſion 
to them when inſtituted by the biſken : to infpect theic 


viſcharpe of the cure of ſouls; to convene chapters, and 


prelide in them, there to hear and determine proper Caules; 
and to viſit all churches once in three years within the 
limits of their juriſdiction, . The men of this dignity 
were called archipre/bjters, becaule they had a fuperiatend=- 
ence Or primacy over 3 their college of canonical prieſis; 
and were likewiſe called decant chriſtianitatis, becauſe their 
chapters were Courts of chriſtiauity, or cccleſiaſtical ju = 
CCAUTES, wherein they cealuied their offending brethien, 

I and 
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Dean how ap- 
pointed, 


Deans and chapters. 


and maintained the diſcipline of the church within their. 
own precincts. Ken. Par. Ant. 634, 635. 


4. Deans of the old foundation come in by election cf 


the chapter upon the king's conge d'eflire, with the roy] 


aſſent, and confirmation of the biſhop, much in the ſame 
way as the biſhops themſelves do : but (generally) the 
deans of the new foundation come in by the king's letters 
patents ; upon which, they are inſtituted by their reſpec. 
tive biſhops ; and then inftalled upon a mandate, purſuant 
to ſuch inſtitution, and directed to the chapters. Gi, 
Which diſtinction between the old and new found. 
tions came in after the diſſolution of monaſteries, when 


king Henry the eighth having ejected the monks out of 


Deanry held in 
com mendam 


with a biſhop- 5 


Fick. 


Deanry a fine- 
ure. 


the cathedrals, placed ſecular canons inſtead of them: 


thoſe whom he thus regulated, are called the deans and 
chapters of the new foundation; ſuch are Canterbury, 
Wincheſter, Warceſter, Ely, Carliſle, Durham, Ro- 
cheſter, and Norwich. And beſides theſe, he erected fire 


cathedrals de novo, and endowed them out of the eſtates 


of difloIved monaſteries, viz. Cheſter, Peterborough, Ox- 


ford, Glouceſter, and Briſtol : which were by him made 


epiſcopal ſees, as alſo Weſtminſter, but the biſhoprick of 
this laſt place was altered again, and the monaſtery turned 
into a collegiate church by queen Elizabeth. 7% f. 54. 

5. Dr. Godolphin ſays, where a dean is made a biſhop, 
with a diſpenſation from the king to hold the deanry not- 
withſtanding the biſhoprick, ſuch diſpenſation continues 
him dean as before, by force and virtue of his former 
title, to all inteats and purpoſes ; ſo as that he may con- 


firm, or make leaſes, or do any other act as dean, as if 
he had not been made a biſhop at all. Ged. 112. 


6. Deanries are fine- 3 that is, they have not the 


cure of ſouls, 6d. 200. e's "IS. 


"Therefore perſons L 8 5 to deanries need not by the 
13 El. c. 12. to ſubſcribe the thirty- nine articles before 
rhe ordinary; nor to read and declare their aflent to the 
ſame, as perſons admitted to benences with cure are It- 


| quired to do by the faid ſtatute. G1b/. 808. 817. 


But otherwiſe, the ſame oaths, ſubſcriptions, and de- 


clarations are required to be taken and made by them, a 
by other perſons qualifying for eccleſiaſtical offices. 


Whether is is a 
bay vilice, 


. Dr. Godolphin ſaith, the dean may te a layman; 2 
was the dean of Durham. by ſpgcial licence and diſpenta- 


tion from the king; but that is rare and a ſpecial cale, 


aud 


Deans and chapters. 


| 2nd is not common and general, and therefore not to be 


brought as an example. God. 367. 
And Dr Watſon ſays, altho' in former time a lay- 


prieſt's orders to qualify him for the ſzme. Maiſ. c. 14. 
But Dr Gibſen ſaith, a deanry is a promotion merely 


perſon but who was of the order of prieſthood. This is 


it was a ſpiritual promotion, and accordinoly the legality 


preference 


man might have taken a title to a deanry ; yet now by the 
ſtatute of the 13 & 14 C. 2. c. 4. a perſon muſt have 


plain from the ancient name, archipretbyter, or head preſ- 
byter of the college of preſbyters, and from the ſeveral rules 
of the canon law, expreſsly requiring, that none be conſti- 
| tuted archipreſbyters, or deans, but preſbyters only: — 9 
| biſhap in his church ſhall preſume to ordain an archipreſbyter_ 
er dean, unleſs they be preſbyters. Which tho' the gloſs 
| qualifies, by ſaying, it is ſufficient if he be ſuch that in a 
ort time he may be promoted to that order, as being already 
of inferior orders; yet it was never underſtood, that dean- 
res might be held, as temporal promotions, by mere lay- 
men; which is a notion entertained by ſome, againſt al! 
law reaſon and antiquity, upon an irregular inftance or 
two ſince the reformation ; and urged, that fo it would 
till have been, had not the laſt act of uniformity made 
the order of prieſthood a neceſſary qualification of being, 
admitted to any eccleſiaſtical promotion or dignity, That 
it was ever made a queſtion, whether a deanry was a 
mere temporal or ſpiritual promotion, could be owing to 
nothing but the inſtances juſt now referred to, and the 
not knowing or not conſidering the original nature and 
| ce112n of the office; in conformity to which, in the caſe 
| of Goodman and Turner in the tenth year of queen Eli- 
8 zaveth (Dyer 272. b.) where the point in iffue was the 
validity of a leaſe, the juſtices unanimouſly agreed, that 


or illegality of the deprivation of Goodman had been tried 
(without any exception of either party ſo tar as appears) 
in the ſpiritual courts; viz. before the biſhop, archbiſhop, 
and delegates ſucceflively, G:#/. 173. 5 
8. The title of dean is a title of dignity ; which be- De 
longs to this ſtation as having eccleſiaſtieal adminiſtration 

| with juriſdiftion or power annexed, as the civilians defined 
[2 dipnity in the cate of Droughton and Gouflezy, E. 43 
El. and more eſpecially as coming within all the thiee 
qualifications of a dignity as laid down by Lindwood, — & 
| d/onity he favs, 1s Aeon, I. From the adminijlration of 
 Ecleſta/lical affairs with juriſdiftion. 2. Hiram the name and 


ſoiritual; and might never be poſſeſſed, regularly, by any 


anry a digufty 
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Bond given to v 


dean and hisfuc 


cellors. 


Poſſeſfions of 


deutiics, 


Deans and chapters. 


preference which he hath in the chair and chapter. 3. Fri 
the cuſlom of the place, By which rule, no ſtations in the 
cathedral Church, under the degree of a biſhop, are dips 
nities ſtrictly ſpeaking; be ſides thoſe of the dean and arch. 
deacon; unleſs where juriſdiction is annexed to any of 
the reſt, as in ſome caſes it is to 1 and others, 
Gid/. 173. | 


his title of dignity, as annexed to deanries, may per. 


haps be one reaſon of what the law books affirm, that if 


lands be given by licence to a dean and chapter of ſuch 
a place, ora leafe be made by them, or a writ be brought 
azalnit the dean; ſuch grant leaſe dT writ ſhall be 00d, 
tho” the dean is mentioned only by = title of dignity, 


195 not by his proper name. Gi. 17 


If a dean take an obligation 105 imm and his ſue. 
3 it goes to his executors; which holds true alſo; 
to a biihop, parſon, vicar, and the like. Ged. 55. 

10. The biſhop, dean, and chapter (that is preben. 
daries or canons}, and all other perſons belonging unto, 


or having any thing to do in any cathedral churches, at the 


firſt, and in ancient times, held their poſſeſſions together 
in groſs ; but afterwards for the avoidi ing of confuſion and 
for better order, and for fome other ſpecial cauſes known 


to the king and ſtate of this realm, the ſame were after- 
Wards by them ſevered and divided; and part of the lands 


and poſleſſions belonging to the "Nags church were aſſigned 
to the Hop and his ſucceſſors to hold by thernſclves, 


and other parts thereof were affigned unto the dean and 


chapter to hold by themſelves, of which lands they hay 
ever ſince continued ſevere ** ſeiſed | in their ſeveral Caſt 


Cities. Hug bes, Cs = 
Concerning the poſſeſſions of. 8 15 others of the 


new foundation, it is enacicd by the 34S 35 H. 8. e. 21. 


| a the king's grant lo the new foundation ſhould be good , 


notwith/landing any mifrecital of name, place, or date. 
"And VF the 35 Ell c. 3. Poraſmuch as divers doubts hai 


| erijen touching - the ſurrender cf religious pouſes, and the vali- 


_aty of the eretticns of deans and chapters made by king Hen, d, 


moitwithj/iunding the aforeſaid ſlatute; it is ite that ail 


_ eftcates of 1 Veligieus. houſes lurrendred 17 king Hen. 8. Hall be 


arjudged to have been lawfully in the baun of the bald king, 
nitwithſlanding any defect in the ſurrender ; and all letter 


patents made by the faid ting, for the ereflion foundatis 1 in- 


corporation or eudowinent of any dean and ha btes; fhall be ri. 
uted taten and adjudzed, to have been good per ſect and if: 


| feta: 170 te low, jar "all 101% therein contained, acer 
7 


21. 
50%; 


han 
vals 
1. 8. 
it ail 
lt be 
bing, 
tiers 
/ 7s 


Deans and chapters, 


n the true intent and meaning of the ſame, any thing matter 
er cauſe to the contrary thereof in any wife notwith}landing. 


Many years before this, in the eighth year of the 


| queen, we find a bill in the houſe of lords (for the con- 
E firmation of late erected deanries and prebends) read a 
ſecond time and committed; but it proceeded no further, 
E Whereupon, great diſturbance having been given to the 
deans and chapters of the new foundation, under pretence, 
E that the poſſeſſions thereof were paſſed by letters patents 
ol concealment; they did this year unanimouſly apply 
E themſelves to the lord treaſurer Burleigh, for a confirm- 
ation of them by parliament : as appears from a letter ſent 
dy them from the convocation houſe, bearing date Mar, 
1b. 1592, in which they beſcech him, that by his ho- 
& nourable mediation and countenance, a remedy may at 
@ this parliament (by confirmation of the ſaid Srants) be 
obtained. 

E This application produced the preſent act, in favour. 
of the new foundations; notwithſtanding which, five 
© years after, divers perſons, labouring a diffolution 5 the 


cathedral church of Norwich, under the old pretence of 


concealments, brought this matter to a ſolemn hearing; 
and it was declared, that if any imperfection were in the 

E tranflation made by king Hen. 8. ſrom prior and convent 
to dean and chapter, this act had made it clear and with-_ 
2 out queſtion, To which lord Coke ſubjoins, that all 
defects are remedied by this moſt excellent act of parlia- 
ment, the fatal plea to all concealment as to thoſe pofleſ- 
fins; adding, that though the caſe under conſideration 
| did only concern the church of Norwich, it would ſerve 
| 5 well for many other cathedral churches, Gb}. 184. 
8 2 Cro. 76, - . 


11. The dean ought to viſit his chapter. God. 55, 


ws to viſit the 


And of ancient time, the canons made their confeſſions chapters 


to the dean; and Lindwood ſays, that the canons are under 


the dean as to the cure of fouls. Ged. 55. 


12. The dean may make a deputy or ſubdean, to ex- Den may make 
Jerciſe the ſpiritual juriſdiction; ; yet ſuch deputy cannot Ps 
charge the poſſeſſioas of the church, fo as to confirm 
leaſes, unleſs it be otherwiſe provided by the local ſta- 
tutes. God. 55. Half. c. 44, 5 

13. Every dean ſhall be reſident i in his a church Reſidence of thy 
| fourlcore and tea days, conjunctim or diviſim, in every dean, 

| Year at the leaſt, and then ſhall continue there in preach- 
ing the word of God, and keeping good hoſpitality, ex- 
| cept he ſhall de other wiſe let with weighty and urgent 
"OL. IT, 1 cauſes. 
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Dean's eccleſia- 
ſtical duty, 


whence they or their church receive any yearly rents or 
profits. And in cafe they themſelves be ſick, or lawfully 
_ abſent, they ſhall ſubſtitute ſuch licenſed preachers to 
to preach in cathedral churches, And if any otherwiſe 
offender ſhall be puniſhed by the biſhop, or by him ot 


taineth, according to the quality, of the offence. Can, 


Profits of a 
deanry daring. 
the vacation. 


Chapter, what. 
"0000 ee all ſubordinate to the biſhop to whom they 


better ordering and diſpoſing the things thereof, and for 


payment of his ade: fruits, : 


relating to the biſhoprick, as the biliop from time to time 


ed by king Hen. 8. and are therefore new . to nen 
biſhopricks. 1 It. 95 


called a college; as at Weſtminſter and Windlor, Wheie 


Deans and chapters. 


cauſes to be approved by the biſhop, or in any other law. 
ful ſort diſpenſed with. Can. 42. 

14. Deans in cathedral and collegiate churches, hal 
not only preach there in their own perſons, ſo often 23 
they are bound by law ftatute ordinance or cuſtom, but 
ſhall likewiſe preach in other churches of the ſame dioceſe 
where they are refident, and eſpecially in thoſe places 


fupply their turns, as by the biſhop ſhall be thought meet 
neglect or omit to ſupply his courfe as is aforeſaid, the 


them to whom the juriſdiftion of that church apper- 


15. By the 28 H. 8. c. 11. The profits of a deanry 
during the vacation ſhall go to the ſucceſſor, wee 


Ih, 07 chapters. 


1. A chapter of a cathedral church confſiſteth of per- 
ſons eccleſiaſtical, canons and prebendaries, whereof the 


are as afliſtants i in matters relating to the church, for the 
confirmation of ſuch leaſes of the temporalties and office 


mall happen to make. God. 58. 

And they are termed by the canciiifits n bein 
a kind of head, inftituted not only to aſſiſt the bifhop in 
manner aforeſaid, but alfo anciently to rule and govern 
the dioceſe in the time of vacation. God 56. 

Of theſe chapters, ſome are ancient, ſome new: the 
new are thoſe which are founded or tranſlated by king 
_ Hen. 8. in the places of abbats and covents, or prio!! 
and covents, which were chapters whilſt they ſtood, and 
theſe are new chapters to old biſhopricks; or they are 
thoſe which are annexed unto the new biſhopricks found. 


The chapter in a collegiate church. is more proper 


there 1 is no epiſcopal oe. ved, 5. 1. c. 3 


— FT Y Ct rm 


" 2. Theft ; 


Deans and chapters. 83 


2. There may be a chapter without any dean; as the Chapter without 


chapter of the collegiate church of Southwel: and grants 9 
I by or to them are as effectual as other grants by dean and 
23 chapter. Watlſ. c. 38. | 
ut In the cathedral churches of St David's and Landaff, 
fe WW there never hath been any dean, but the biſhop in either 
es is head of the chapter; and at the former the chantor, 
rat the latter the archdeacon preſides, in the abſence of 
Il the biſhop or vacancy of the fee. 70. bo. Ss 
to 3 One biſhop may poſſibly have two chapters, and In ſome places 
& MW that by union or conſolidation ; and it ſeemeth that if a *vv chapters. 
iſe biſhop bath two chapters, both muſt confirm his leaſes, 8 
ens. | | 63 | 
t 4. A chapter of it ſelf, is not capable to take by pur- Capacity to take 
er- chaſe, or gift, without the dean, who is the head of it. or purchaſe. = 
an, This was agreed in Eyre's Caie (As. 51.) 3 but whereas | | 
| | in the leaſe there mentioned (made by the archbiſhop of 
un Vork) of a field in Batterſea, one article was, that during 
the the vacancy of the archbiſhoprick, the rent ſhould be paid 


to the chapter of York, as in their own proper right; up- 
on a queſtion raiſed, whether a chapter could receive the 
rent, it was agreed that they could ; becauſe they are 
perſons of which the law takes notice, and to whom 
per- 


therefore ſuch payment might be made; and tho” it ſhould. 
the appear afterwards that they could not receive it in their 
they WR own proper right, that defect would not hinder the pay- 
the 15 ment. Gibſe 174. . 9 | GL e 


for 
ces 


. Of the ſeveral members of the chapter in their ſolt 


time a ; 
capacity; as canons, and prebendaries. 
pin 1. The books do generally confound the two words Pifference be- 


| prebend and prebendary : whereas the former ſignifieth the tween prebend | 

office, or the ſtipend annexed to that office; and the lat- d prebendatz. 

ter ſignifieth the officer, or perſon who executeth the of- 

| fice and enjoyeth ſuch ſtipend. TD VV 

2. Lord Coke ſaith, a prebendary was fo called à præ- Prebendary, 

bendo, from the aſſiſtance he affordeth to the biſhop ; Vhence ſo called. 

| Whereas he had his name, on the contrary, from the aſ- : 
litance which the church affordeth him, in meat drink 

ae other neceflaries. - m ooo ĩ ᷣ ne 
3. A prebend, is an endowment in land, or penſion in Prebend, what. 

money, given to a cathedral or conventual church in pr. 

| bendum ; that is, for a maintenance of a ſecular prieſt or 

| Tegular canon; who was a prebendary, as ſupported by 

| the faid prebend. Ken, Par. Ant. Gli. . 
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84 Deans an) chapters. 

Canonry. 4. A canoury allo is a name of office; and a canon is 
the officer in like manner as a prebendary; ; and a prebend 
is the maintenance or ſtipend both of the one and of the 
other. Gb). 172. 

Tuo Kinds of 5. Prebendaries are diſtinguiſhed into thofs- wich are 

Vrebeanenle Kae ſimple aud dignitary, A ſimple prebendary is ſuch 

Wo hath no cure, and who hath no more but his revenue 
for his ſupport ; and a dignitary prebendary hath always 
a juriſdiction annexed, and for this reaſon he is called x 
dignitary, and his juriſdiction is gained by preſcription, 
Country par. comp. 135. 
Prebendary,now ©. Of common right the biſhop is patron of all the 


appointed, prebends, becauſe the poſſeſſions were derived from him. 


Cod. 52. 
Aud in fuch caſe he doth Peter to thei by coll ation, 
which is the ſame thing with inſtitution, ſaving that no 
preſ-ntation is made ; but if a prebend be in the gift of 
. a layman, the patron doth preſent to the biſhop, who 
doth inſtitute in like manner as to another benehce; and 
then the cons and chapter do induct them, that is, after 
ſome ceremonies, place them in a ftall in the cathedral 
church, to which they belon whereby ey are faid to 
have a place in the choir. 25 c. 15. 
In the caſe of Clarke againſt the bi ſhop of deren IL, 
11 G. 2. A mancamus was granted to admit the plain- 
tiff to a canonry or prebend of Sarum, and to inſtitute, 
induct and inveſt him therein; tho' it was ſtrongly op- 
poſed on the rule to ſhew cauſe, as turning the common 
law remedy by quare impedit into another chanel, But 
the court ſaid, that tho' formerly mandamus's were not 
o Frequent, elpectaliy where the party had another te— 
medy; vet they being found to be more expeditious and 
leſs expenſive, had been given into of late. And as to 
there being another remedy; it might be ſaid equally in 
caſcs where an afliſe or an action upon the cate would 
try the right, and yet that was never thought a ground to 
deny a mandamus : ſo that the writ was ordered, but 
never iffucd, the parties agreeing to refer the diſpute, 
Strange, 1082. | 4 
Piebends ate ſome of them Sonative: At Weſtmin- 
ſter, the king collates by patent; and by virtue thereof, 
the brebendat y takes poſſeſſion without inftitution or in- 
duction, Jh. 55 Wat. c. 15. 
And the king at . Fay! is patron of moſt of- the great 
2 Jo 28, 29. 
7. No 


Deans and chapters, 85 
No perſon may hold more than one prebend in' the None hve 
| ſame church: and this is agreeable to the rule of the an- two prebends in 
| cient canon law, Gib. 174. one cburch. 
So if a prebendary accepteth of a deanry, his oriblnd 
is void by ceſſion; ſo if he is made a b:/hop, the king pre- 
ſents to his prebend. Velſ. Preb. | | 
Bot the acceptance of a deanry muſt be underſtood to 
de in the ſame church: therefore 11 Ed. 3. the biſhop of 
Durham having preſented a clerk to a prebend of the 
church of St, Andrew, and afterwards the ſame perfon 
being preſented to a deanry in that church, it was beld 
that the king ſhould recover the preſentation to this pre- 
bend, becauſe one and the ſame perſon cannot poſſeſs two 
rebends in one and the ſame church; but then it muſt 
be underſtood of a prebendary who is a compleat mem- 
| ber of the chapter, that is, one who hath a place in the 
choir and a vote in the chapter; for an archdeacon may 
be either a dean or prebend of that church where he is 
| archdeacon, becauſe as ſuch he hath no vote in the np 
ter. Nelſ. Preb. 
8. Formerly, a layman (Dr Watfon firn) IT have Whether a pre- 


taken a title to a prebend ; but now by the act of uni- bend is a lay-fees 


formity of the 13 & 14 C. 2. c. 4. no perion is capable 
| of being admitted to any eccleſiaſtical prothonon, who 1s 
not in rien orders. Watſ. c. 14. 5 | 
9. The poſleſſions of the dean and chapter are for the Separate pant. 
| moſt part divided; the dean having one part alone in bens. 
right of his deanry, and each particular prebendary a cer- 
| tain part in right of their prebends ; the refidue the dean 
| and chapter have alike ; and each of: them 1s to this pur- 
poſe incorporate by himſelf. God. 52. _ 

For a prebendary, who hath a diſting eſtate, and hath 
alſo a vote in the chapter; is a corporation ſole in re- 
ſpect of the one, and at the ſame time is a member of a 
| Corporation aggregate in reſpeCt of the other. Fob. 61. 


10. If the cathedral church be in one county, and the nare impedit 


corps (body, or eſtate) of the prebend be in another coun- to be brought ia 


ty; awrit of quare impedit ſhall be brought in the county the countywhere 
of the cathedral, where the office, or rhe foundation of TI 
| the right to the corps is, 2 and not in that where the corps 

lies. G: bf. I74. 
II. By the yeatly land tax 85  Fhereas the rents How to be 
| and revenues belonging to the eee of the cathedral charged to the 
| Wurches are chargeable to the land tax, and in ſame caſes the ee 
ever plus of the ſaid rents and revenues, above fuch tax repairs 
and other charges, 15 to go in ſhares for the maintenance of the 
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86 


Deans and chapters. 


ſaid 2 Jentiaries which ſbares are diminiſbed by the ſaid lang 


1 in ſuch caſes the ſaid refidentiaries ſhall not he further 


Prebend 2 fines | 


Cure. 


chargeable as enjoying offices of profit out Yf the ſaid rents ani 

revenues. 

12. It doth not apear that canons or prebendaries hays 

cure of fouls in any reſpect ; they are indeed for the moſt 

part inſtituted, but not to the cur> of ſouls. Fohr/. 86, 
So that a preberid and a parochial benefice are not in- 

compatible; but both may be holden together, Wa 

any diſpenſation, Tobnſ. g1. 

And for the ſame reaſon, he who takes a title to 2 


prebend, is not thereby obliged by the 13 El. e. 12. 00 


Reſidence. 


ſubſcribe or read the thirty nine articles; but otherwiſe, 
he muſt take the ſame oaths, and make and ſubſcribe the 


ſame declarations, as other [OY quali ins for eccle- 
 Haſtical offices. 


13. No prebendaries nor canons in cathedral or colle. 


giate churches, having one or more benefices with cure 
(and not being reſidentiaries inthe fame cathedral or col- 
legiate churches), ſhall under colour of their faid pre. 
| bends, abſent themſelves from their benefices with Cure, 


above the ſpace of one month in the year; unleſs it de 
for ſome urgent cauſe, and certain time, to be allowed 
by the biſhop. And ſuch of the ſaid canons and preben- 
daries, as by the ordinances of the cathedral or collegiate 


churches do ſtand bound to be reſident in the fame, ſhall 


ſo among themſ-lves ſort and proportion the times of the 
year, as that ſome of them always ſhall be perſonally re- 


ſident there; and all ſuch reſidentiaries ſhall, after the 


deys of their reſidency appointed by their local ſtatutes 


or cuſtoms expired, preſently repair to their benefices, or 


ſome one of them, or to ſome other charge where the 


Jaw requireth their prefence, there to diſcharge their du— 
ties according to the Jaws in that caſe provided. And the 


biſhop of the Gdiaceſe ſhall ſee the ſame to be duly per. 


Preachiag. 


8 and put in execution. Can. 44. 


14. Plebendaries and canons in every cathedral and 
Sal church, ſhall not only preach there in theit 


_own perſons, fo S as they are bound by law ſtatute 


ordinance or cuſtam, but ſhall likewiſe preach in other 
churches of the ſame dioceſe where they are reſident, and 
eſpecially in thoſe places where they or their church re- 
ceive any yearly rents or profits. And in caſe they them- 
ſelves be fick, or lawfully abſent, they ſhall ſubſtitute 
ſuch Jlicenicd preacners. to ſupply their turns, as en 

LE b1100P 


Cod. 52. 


Deans and chapters. 


biſhop ſhall be thought meet to preach in the cathedral 


| churches. And if any otherwiſe negle& or omit to ſup- 


ply his courſe, as is aforeſaid,the offender ſhall be puniſhed 
by the biſhop, or by him or them to whom the juriſdic- 
tion of that church appertaineth, according to the quality 


| of the offence. Can. 1 | 


87 


15. Dr Godolphin faith, that after the death of a pre- profits of + ors. 


| bendary, the dean and chapter ſhall have the profits. 
| God, 52. | | 


But by the ſtatute of the 28 H. 8. c. 11, the profits 


| of a prebend, during the vacation, ſhall go to the ſuc- 
ceſſor: towards the payment of his firſt fruits, 5 


bend, during the 


Vacation, 


In order to reconcile which, perhaps the diſtinction | 


may be this: that the iſſues of thoſe poſſeſſions which he 
hath in common with the reſt of the chapter, ſhall after 


| his death be divided amongſt the ſurviving members of 

the chapter; but the profits of thoſe poſſeſſions which he 
hath in his ſeparate capacity, as a ſole corporation of him- 
| ſelf, ſhall be and inure to his ſucceſſor. „ 


16, A prebendary leaving a houſe, by death or ceſſion, 
out of repair ; he or his executors ſhall be liable to a 
ſuit of dilapidation, tho' it was not annexed to the pre- 
bendal ſtall, This was declared in the court of king's 


| bench, T. 35 C. 2. in the caſe of Dr Sands againſt the 


executors of his predeceſlor, the refidentiary prebendary in 
the church of Hells, where the biſhop appoints to each 


| prebendary what houſe he thinks fit. For altho' the 


houſe is not parcel of any particular prebend, it muſt 


| be aſſigned to ſome particular prebend, and when it is 


ſo aſſigned it is part of the prebend, and ſhall be liable 
to a ſuit for dilapidations, Wherefore in this caſe the 


| court refuſed to grant a probibition. Gibſ, 174. Skin, 
7 . y | 


IF. Of dean and chapter as one boay aggregate. 


DJlapidations, 


1. Deanand chapter is a body corporate ſpiritual, con- Dean and chap 
ſting of many able perſons in law, namely, the dean ter, what. | 


| who is chief, and his prebendaries; and they together 
| make the corporation, God. 5l. 1 


2. They were originally ſelected by the biſhop from 
amongſt his clergy, as counſel and aſſiſtants to him; but 
they derive their corporate capacity from the crown, 


How incorpo. 
rated. 
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Their depen- 
dance on the 
biſhop, 


Their bande. 
| tion. 


Deans and chapters. 

3. By degrees the dependence of the dean and chapter 
on the biſhop, and their reJation to him, grew leſs and 
leſs; till at laſt the biſhop hath little more left to him 
than the power of viſiting them, and that very much ſi— 
mited: and he is now ſcarcely allowed to nominate half 
of thoſe to their prebends, who all were originally of bis 
muy: Johnſ. 54. 2 Roll's Abr. 229. 

Nevertheleſs, the dean and chapter may not alter the 
ancient and approved uſages of their church, without con. 


_ ſent of the biſhop; and if they do, ſuch innovations are 


declared void by the canon law. Gif. 174. 
4. In the ſaxon times, there was no delegation of the 


| biſhop's juriſdiction, to the ſeveral officers of the biſhop's 


courts; for the biſhops did fit in perſon in the county 
courts, and there heard eccleſiaſtical cauſes. 1 Still Ec, 
caſes. 242. 

But now the exerciſe of the biſhop? $ power is 8 
times reſtrained by ancient compoſitions; as is ſeen in the 


two ancient eccleſiaſtical bodies of St. Paul's and Litch- 
feld. And where the compoſitions are extant, both par- 


ties are equally bound to obſerve the ee and limi- 


tations thereof. By the remiſſneſs and abſence of the biſhops 


of Litchfield from their ſee, in going to Cheſter, and then 


to Coventry, the Ceans had gceat power lodged in them, 


S 
as to eccleſiaſtical juriſdiction there; and after long con- 


teſts, the matter came to a compoſition in the year 1428; 


by which, the biſhops were to viſit them but once in ſe— 
ven years, and the chapter had juriſdiction over theit 
own peculiars: So in the church of Sarum, the dean 
hath very large juriſdiction; which makes it probable to 


have been very ancient, but upon conteſt it was lettled 


by compoſition between the biſhop, dean, and chapter in 


the year 1391. And where there are no compoſitions, it 


depends upon cuſtom, which limits the exerciſe, altho 
it cannot deprive the biſhop of his dioceſan right. 1 Stil. 
Eccl. 2 „ 


And beſides that authority which deans ind chapters 


have within their own bodies, they have ſometimes an ec- 
cleſiaſtical juriſdiction in ſeveral neighbouring pariſhes, 


and ceanries; and this eccleſiaſtical juriſdiction is exe- 


Making or̃ ſta- 


tutes. 


cuted by their officials. And they have alſo temporal 
Juriſdiction in ſeveral manors belonging to them, as well 
as biſhops, where their ſtewards keep courts. John]. 56, 
Wood, b. I. c. 3. 

5. A ſtatute made by FREE and chapter to bind their 
ſucceſlors, and not tdemlelves, is void, and ſo declared 


bj 


Deeans and chapters. 89 
, ky the canon law; foraſmuch as it is not equitable that | 


W . man ſhould lay that burden upon another, which he 
| | will not bear himſelf, 


6. It ſeemeth that at the common law, by the gift or Grants made to if 
j grant of lands to the dean and chapter, as a corporation them. FOE 1 
; zogregate, the inheritance or fee ſimple may pals to them it 
| without the word ſaccefſors ; becauſe in conſtruction of 4 
; law, ſuch body politick is ſaid never to die. God. 58. oh 
. 5. The dean and chapter of common right are guar- How far they | "of 
e WT cans of the ſpiritualties of the biſhoprick during the ya- 5 ere i 
cation, altho” the archbiſhop now uſually hath that right b 3h 
a by preſcription or compolition : but when the archbiſhop- 1 
s nc is vacant, the dean and chapter of the archiepiſcopal "bh 
y ſee are guardians of the ſpiritualties throughout the pro- 1 
f rince. God. 58. 5 . Pg 9 
| 8, Dr Watſon ſays, if a corporation do preſent their prgentation ö A 
- head, as if the dean and chapter do preſent the dean to a one of their 'M 
e benefice, it is void; but if they preſent one of their pre- OY VE 1 
- dendaries, it is good. Watſ. c. 20. 8 1 
9. The ſurrender of the lands and poſſeſſions of a dean yhether the + 
- 2nd chapter, doth not diſſolve the corporation. This was furrender of it 
s WE ceclared in the caſe of the dean and chapter of Norwich, their lands doth # 
: "RH | * diſſolve the cot- 715 
n who having conveyed their lands to king Edward the porations | 2 
, lixth, and being incorporated anew, and their lands re- 1 
[= granted, made a leaſe by their old name; and it was ad- A 
; | judged to be a good leaſe, becauſe notwithſtanding the 0 
:- WE {aid conveyance of the lands, the old corporation of kin bo 
it Henry the eighth remained. The reaſon of which was, 4 
in that the two principal ends, for which deans and chapters 1 
to were inſtituted (the firſt to adviſe the biſhop in ſpiritual- 15 
ed ties, the ſecond to reſtrain him in temporalties) might "th 
in well be anſwered by them, though they had no temporal # 
it poſſeſſions. Gib. 173, 4. 3 Co. 73. „ | 
0 In like manner, if the corps of a prebend is a manor, 4 
ll and no more, if the manor is recovered from him by title $1 


wg 
* 


| paramount, notwithſtanding ſuch recovery the perſon re- 
mains a prebendary of the church, becauſe he hath a fſtajll 
In the choir, and a voice in the chapter. SL T6, 5 5 
10. There have been many diſputes concerning the Deans and chaps 

deans and chapters of the new foundation; which altho' bers " the new 
agitated ſometimes in the courts at Weſtminſter, do not e 
appear as yet to have received a full and final determina- 
tion, particularly with regard to the validity of their lo- 

cal ſtatutes; and then (ſuppoſing their validity), with re- 
gard alſo to the conſtruction of thoſe ſtatutes themſelves 
in divers inſtances. 1 „ 
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Deans and chapters. 


| In order to obtain a diſtin knowlege whereof, it wil 
be: neceſſary to inveltigate the hiſtory of this matter, 


throughout the following periods of time; namely, from 


the firſt erection of the ſaid deanries and chapters, in pur. 
ſuance of the act of the 31 H. 8. to the ficſt year of the 
reign of queen Mary; from the fifſt year of queen Mary, 
to the firit year of queen Elizabeth; from the firſt ye; 
of queen Elizabeth to the ſixth year of queen Anne, and 
from the {ixth year of queen Anne, to the preſent time. 
(1) By the 31 H. 8. c. 9. power of foundation and 
erection is given to the king as followeth : Foraſmuci a 
it is not unknown, the ſlothful and ungodly iiſe which hath ben 
ujed among all thoſe ſorts which have born the name of religing 
folk, and to the intent that from henceforth many of them mizjt 


be turned to better uſe, as hereafter ſhall fallow, whereb; God“ 


word might be the better ſet forth, children brought up in learn. 
ing, clerks nourijhed in the univerſities, old ſervants decajed to 


| have livings, alms houſes of poor folk to be ſuſtained in, reader: 


of greek hebrew and latin to have good flipend, daily alms tl; 


miniſired, mending of highways, exhibition for miniſters if 
the church; it is thought therefore unto the king's highneſs mij 


expeatent and neceſſary, that more bifhopricks, collegial and da- 


thedral churches ſhall be eſtabliſhed inſtead of theſe aforeſaid rt, 
ligious houſes, within the foundation whereof theſe other titly 
_ afore rehear ſed ſhall be eftablijhed : It is therefore enacted, that 
the king ſhall have power to declare and nominate by his letters 

patents, or other writings to be made under his great ſeal, ſucb 
number of biſhops, ſuch number of cities (ſees for biſhops), c- 
 thedral churches and dioceſes, by metes and bounds, for the ext 
ciſe and miniſtration of their epiſcapal offices and adminiſtratin, 
as ſhall appertain; and to endow them with ſuch poſſeſſumt 
after ſuch manner form and condition, as to him ſhall be thought 


neceſſary and convenient; and alſo ſhall have power' to make and 
deviſe tranſlations, ordinances, rules and flatutes, concerning 


them all and every of them, and further to do every other thing 


which he ſhall think requiſite for the good perfection and accom: 
pliſhment of his ſaid moſt godly and gracious pur poſes touching 


the premiſſes, or any other charitable or godly deeds to be d. 


viſed by him concerning the ſame ;, and that all ſuch tranſſatim), 


nominations of biſbops, cities, ſees, and limitations of dice 


for biſhops, ereflions, eflabliſhments, foundations, or dinaniti, 


flatutes, rules, and all other things which ſhall be deviſed and 


expreſſid by his ſundry and ſeveral letters patents, or other 

writiugs under his great ſeal, touching the premiſſes, or di 

of them, or any circumſtances or dependencies thereof, nectfar) 
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ſedtual to all intents and purpoſes, as if done by the authority of 


arliament. 1 : - 
In purſuance of this power, the king did erect the ſe- 


| veral ſees, deanries, and churches before mentioned; and 


in the charters of their foundation, with reſpect to the 


matters before us, did ordain as followeth : Rex omnibus 
B od quis, &c. ſalutem. Cum nuper cenobium quoddam ſeu domus 
E rgularium canonicorum, quoi, dum extitit, prioratus, ſeu do- 
| us canenicorum regularium beatæ Marie virginis Carliolenſis 
vules vacubatur, atque omnia et ſingula us maneria, dominia, 
neſſiagia, terras, tenementa, hæreditamenta, dotationes et 
bolſeſſones certis de cauſts ſpecialibus et urgentibus per Lance- 
Hum igpſius nuper cenobii five domus canonicorum regularium 
; priorem et ejuſdem loci conventum, nobis t heredibus noſtris 
inder petuum jam data fuerunt et conceſſa, prout per ipſorum 
briris et conventus cartam ſigills ſuo communi ſive corventus 
= /illatam, et in cancellaria nejtra irrotulatam manifeſte liguet: 


—— Ns —— guandam eccleſiam cathedralem, de uno de- 


© cans preſbytero, et quatuor preſbyteris præbendariis ibidem, 
© emnipatenti Deo omnino et imperpetuum ſervituris creari, erigi, 


fundari et flabiliri decrevimus ; et eandem eccleſ;am cathedralem, 


de uno decano preſbytero, et quatuor prebendariis preſbyteris, 
cum aliis miniſiris ad ervinum cultum neceſſuriis, tenore pre- 
= /entium, realiter et ad plenum creamus, erigimus, &c.—— 

= Volumus etiam et ordinamus, quod prœdicti decanus et 
= quaturr prebendarii, fe gerent, exhibebunt, et occupa- 
bunt, juxta et ſecundum ordirationes, regulas, et ſta- 
tuta eis per nos in quadam IN DEN TURA in poſterum 
fienda, ſpecificanda, et declaranda.—Et quod præfati de- 
| canus et prebendarii eccleſie cathedralis prædictæ et ſucceſſores 
li ſint, et imperpetuum erunt, capitulum epiſcopatus Carliolen- 
, ſitgue idem capitulum Roberto nunc Carliolenſi epiſcopo, et 

= ſucceſſoribus ſuis epiſcopis Carliolenſibus perpetuis futuris tem- 
boribus an nexum, incorporatum, et unitum.—Volumus 
d(liam, et per præſentes concedimus, præfato decano et capitulo 


dictæ eccleſiæ cathedralis ſane et individuæ Trinitatis Carli- 


dlenſis, et ſucceſſoribus ſuis, quod decanus eccleſiæ cathedralis 
illlus pro tempore exiſtens, omnes et ſingulos ejuſdem ec- 
cleſiæ cathedralis inferiores officiarios et miniſtros, ac 

alias prædictæ eccleſiæ cathedralis ſanctæ et individuæ 
Trinitatis Carliolenſis quaſcunque perſonas, prout caſus 
ſeu cauſa exipet, faciet, conſtituet, admittet, et accepta- 


bit, de tempore in tempus imperpetuum; et eos et eorum 
quemlibet fic admiſſos, vel admiſſum, ob cauſam legiti- 
mam, corrigire, deponere, et etiam ab eadem eccleſia ca- 


| thedrali amovere et expelicre poſſit et valeat. Saiv!s nobis, 


Jredibus 
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Deans and chapters. 


hberedibus et ſucceſſoribus neſtris, titulo, jure, et auc loritate, 


decanum, prebendarios, et omnes pauperes, ex liberalitate noſtra 
ibidem viventes, de tempore in tempus nominandi, aſſignandi et 
preficiendi, qualitercunque et quotieſcunque eccliſia cathedralis 


pPrædicta decano, prebendariis vel pauperibus prædictis, vil 
 eorum aliguo, per mortem, vel aliter vacare contigerit.— 


Teſte rege c. 
Note, all the other a tos charters are of the like 


form; but that of Carliſle in particular is here recited, 
i becauſe upon this charter did ariſe the conteſts which oc- 
caſioned the act of the 6 Ann. 4. e following) 


to be made. 
In the mean time, what i is to be obſerved at preſent i is, 


' that by the above recited act of the 31 F. 8. the ordi- 
nances, rules, and ſtatutes to be given by the king to the 
new foundations, were to be under the great ſeal; and 
by the above recited charter of foundation they were alſo 
to be ſpecified in a certain indenture by the king then after 


to be made. 
Now the king did, by his commiſſioners appointed for 


that purpoſe, inſtitute ordinances, rules, and ſtatutes for 
the ſaid new foundations; which were delivered to them 
ſigned by the ſaid commiſſioners, but not under the great 
cal, nor indented. And it is recited in the commiſſion ef- 


terwards iſſued by king Philip and queen \ Mary for revi- 


ſing the ſaid ſtatutes, that they were only given to the ſe- 


veral churches by way of trial or probation, as being in- 
tended afterwards to be perfected and delivered in form 


under the great ſeal and indented, if the ſame had not been 


prevented by the king's death, 

And there ſremeth. to be 3 foundation for this far 
miſe; for the ſtatutes do not conclude in the uſual form 
of letters patents under the great ſeal, but end with the 
ſubſcription of the commiſſioners ; and in fact ſome of the 
ſtatutes were not given until a little before the king's 
death; as particularly the ſtatutes of the church of Care 


| liſle, which bear date the ſixth day of June in the thirty 


ſeventh year of his reign, when the king was yery infum, 


and be died in the January following. 


(2) But, whatever might be the cauſe, upon this foun- 
dation only did theſe ſtatutes ſubſiſt, at the end of the 


reign of king Henry the eighth, and urig the reign of 
king Edward the ſixth. 


Ins the beginning of the next reign, by the act of the 
1 Mar. ſeſſ. 3. c. 9. it is enacted as followeth : // vere: 


the late noble prince of famous memory, King Henry the eig 


father 
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"ther unto our mf! gracious ſovereign lady the queen, among 


| her his godly afts and doings, did erect make and eſtabliſp di- 


vers and ſundry churches as well cathedral as collegiate, and en- 
lowed every of the ſame with divers manors lands tenements and 


poſſeſſrons, for the maintenance of the deans prebendaries and 
| minifters within the ſame, and for other charitable afts to be 


dme by the ſame deans prebendaries and miniſters; and alſo did 


| incorporate the ſame deans prebenaaries and miniſters, and made 


them bodies politick in perpetual ſucceſſion, according to the laws 
of this realm of England; and whereas alſo the ſaid late king, 


far the better maintenance and preſervation of the ſaid churches 
| ina godly unity and good order and governance, granted unto 


the ſeveral corporations and bodies corporate of every of the ſaid 


| churches, that they ſhould be ruled and governed for ever ac- 
cording to certain ordinances rules and ſtatutes, to be ſpecified 
in certain indentures then after to be made by his highneſs, and 
| to be delivered and declared to every of the bodies corporate 


the ſaid churches, as by the ſeveral erections and fcundations of 


| the ſaid churches more plainly it dith and may appear Since 
| which ſaid erections and foundations, the ſaid late king did cauſe 


t) be delivered to every of the ſaid churches, by certain commiſ- 


| faners by his highneſs appointed, divers and ſundry flatutes and 
| ordinances, made and declared by the fame commiſſioners, for 
| the order rule and governance of the ſaid ſeveral churches and 
| of the deans prebendaries and miniſters of the ſame ; which ſaid 
| /iatutes and ordinances were made by the ſaid commiſſioners, and + 
delivered to every of the ſaid corporations of the faid ſeveral 
| churches in writing, but not indented according to the form of 
the ſaid foundations and erections; by reaſon wheresf, the ſaid 


churches, and the ſeveral deans prebendaries and miniſters of the 


| ſame, have no ſtatutes or ordinances of any force or authority, 


whereby they ſhall be ruled and governed, and therefore remain 


| 05 yet not fully eſtabliſhed in ſuch fort, as the godly intent of the 
| faid late king was; to the great imperfection of the churches, 


and the hindrance of God's ſervice, and good order and govern— 


| ment to be had and continued amongſt the miniſters of the ſame : 


and foraſmuch as the authority of making the ſaid ſtatutes, ordi- 
nances and orders was referved only to the ſaid king, and no 
mention made of any lite authority to be reſerved unto his heirs 
and ſucceſſirs, the ſame orders and ſtatutes cannot now be made 


and provided without authority of parliament It is therefore 
| enacted, that the queen ſhall, during her natural life, have 


power to make and preſcribe to every of the ſaid churches and 
the deans prebendaries and miniſters of the fame, and to their 
ſucceſſors, ſuch ſlatutes ordinances and orders, for the good go- 
vernment rule and order of every of the ſame churches deans 
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Deans and chapters: 


prebendaries and miniſters of the ſame, and of the lands many; 
tenements and poſſeſſions of every of the fame churches, as ſhall 
ſeem good to her highneſs, the ſame ſtatutes and ordinances is by 
made by her highneſs in writing, ſealed with the great ſeal if 
England, and to be delivered to the deans, prebendaries and 
miniſters of every of the ſaid churches for the time being; and 


alſo ſhall have power, by writing ſealed with the great feal if 


England, to alter tranſpeſe change augment or diminiſh th 
aid orders flatutes and ordinances of every of the ſaid churche, 


as to her ſhall ſeem good; and alſo ſhall have power to eflablif 
 flatutes ordinances and foundations, for the good order and gy. 
vernment of ſuch grammar ſchools as have been erected founded 


or eflabliſhed by king Henry the eighth, or king Edward th 


 fixth, and of the maſters and ſcholars of the ſaid ſchs1ls, ard 
to alter and tranſpoſe ſuch other flatutes and ordinances ther: 


made heretofore, from time to time as to her ſhall ſeem moſi can. 


 Dentent;.. © © | 


In purſuance of this act, king Philip and queen Man 
iſſued their commiſſion to the effect following: Philippus 


et Maria, reverendis in Chriſti patribus c. ſalutem. Cun 


illuſtriſſimus princeps et pater naſter Henricus octavus coll. 
gium ſive eccleſiam cathedralem Chriſti et beatæ Mariæ virgin! 


Dunelmenſis erexit et inflituit, ac eandem ad miniſtrorun 


ejus ſuſtentationem prædiis aliiſque proventibus munifice dotavit; 
nec potuit, ex hac vita diſcedens, eandem legibus ac ſtatuli 


convenientibus mag noque figilia ſuo Angliæ fignatis, firmitr 
flabilire : Idcirco nos et inſtitutiane ac viluntate patris noſri, 


et decreto ſenatus noſtri (quem parliamentum vocamus ) autht- 
ritatem habentes imperfecla abſalvendi, et operi ab eodem inchaat 
 faſligium imponendi, vobis poteſtatem facimus ſtatuta ad eandin 
eccleſiam cathedralem Dunelmenſem preclare regendam, i 
miniſiris ejuſdem pro tempore experienda et exercenda ante ali. 


duot annos patris noſtri nomine tradita, pervidendi, exami- 
nandi, mutandi, et pro arbitrio corrigendi, approbandi, plurt 


fe opus fuerit addendi, et (fr quid ambigui aut obſcuri in eiſdin 
inveniatur) explanandi atque expediendi, et tandem in an 


fermam redigendi, que ad illius eccleſiæ cathedralis Dunel- 
menſis miniſtrorumgue ejus rectam et quictam moderationen, 


et ad virtutis et pietatis aſſiduum exercitium, vgſiræ prudenic 
maxime neceſſaria videbitur. „„ 

By virtue of which commiſſion, the preſent ſtatutes of 
the church of Durham were drawn up and ſigned ; after 
which Philip and Mary annexed to them this form of con- 

firmation : Statuta prædicta in hic walumine contents, nit 
tra facimus ; eiſque robur et authoritatem noſtram, quam ®* 
decreto parliamenti anno primo regni neſtri adito habemus, in- 
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| Note, i 
| that king Henry the eighth's ſtatutes were not indented; 
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gertimur 3 et magni fugilli noſtri appenſiane confirmamus z ac 


pre veris et indubitatis eccleſiæ cathedralis Chriſti et Marie 
virginis Dunelmenſis fatutis haberi volumus, c. Which 


fatutes are the- ſame with the former ſtatutes of kin 


Henry the eighth ; ſave only that the oath of the king's 


ſupremacy is left out : So that what the queen intended 


J ſeems only to have been, to undo what hath been done 


2cainſt the papal ſupremacy. | 
in the ſaid. act of queen Mary it is only recited, 


but in this commiſſion it is alſo ſpecihed, that they were 
not under the great ſeal, _ J 8 
And it 1s obſervable, in order ſtill the more to invali- 


date the ſaid ſtatutes of king Henry the eighth, that the 


yery act of 31 H. 8. c. 9. which is the foundation of the 


whole, was after this ſtatute of the 1 Mar expreſsly and 


by name repealed, by the at of 1 C2 P.& AM. c. 8. 


ſ. 18. only with a proviſo at /. 26. that the foundations 


nevertheleſs ſhould continue, But as to the ordinances 


church of Durham aforeſaid. In the laſt year of her 
reign, we find this direction given by cardinal Pole arch- 
biſhop, at the opening of the convocation, Deinde voluit 


| reverendifſemus ſlatuta eccleſiarum noviter erecturum aut mu- 
| tatarum a regularibus ad ſeculares, expendi per epiſcopos Lin- 


colnienſem, Ciceſtrienſem, &c. et gue con/ideranda ſunt, re- 
ſerri reverendiſſimo quam primum commode poterunt. But the 
queen died, and nothing further was done, 1 

(3) Upon queen Elizabeth's acceſſion, the like power 
was given to her, during her natural liſe, by the act of 
Eliz. c. 22. (which act was not printed until the year 


An, c. 21, to be made.) By which act of 1 Eliz. c. 


% make and preſcribe to every of the ſaid churches incorpora- 
ons and ſchools, and to all and every the officers miniſter: 
- LS LACK 177 


tules and ſtatutes by which they ſhould be governed, this 
entirely then reſted upon the power given to the queen 
by the aforeſaid act of the 1 Mar. fel. 2. c. 9. But it 
| doth not appear that ſhe gave ſtatutes to any but the 


1707, when the diſputes happened that cauſed the act of 


22, it is enacted as followeth; Foraſinuch as certain ca- 
thedral and collegiate churches, and other eccleſiaſtical corpora- 
| trons, and ſome ſchools have been erected founded or ordained by 

king Henry the eighth, king Edward the ſixth, queen Mary, 
| and by the late cardinal Pole, not having as yet eflabliſhed ſuch 
Led orders rules and conſtitutions, as ſhould be meet and con- 
| ventent for the good order ſafety and continuance of the ſame : 
It is enatted, that the queen, during her life, ſhall have power 
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for the order of their ſervice miniſtry functions and duties, a; 


under the great ſeal, all be and remain good and Hau 10 


never obtained, 


Deans and chapters. 
and ſcholars therein, and to their ſucceſſors for ever, futh las 


zutes ordinances and orders, as well for the good uſe and go- 
vernance of themſelves being efficers miniſters or ſcholars, and 


alſo for their houſes lands tenements revenues and hereditaments 
with the appurtenances; and to alter or change, augment or 
diminiſh the ſame, from time to time, as to her ſhall ſeem ex- 
pedient : And the ſaid churches incorporations and jchools, and 
every perſon therein, for which the queen ſhall make any ſla- 
tutes ordinances or orders, or alter change diminiſh or augment 
the ſame, and ſet forth the ſame under the great ſeal of Eng- 
land, fall keep and obſerve all the ſame flatutes orders = 
ordinances, any former rules laws or conſtitutians in any wil: 
notwith/landing ; and the ſame ſo made ordained and ſet forth 


all intents and purpoſes. 

Purſuant to the power veſted: in the queen by this ad, 
there ſeems to have been ſome ſort of confirmation pre. 
fently made of the ſtatutes of king Henry the eighth, tor 
a rule to the ſeveral churches, until they could be re- 
viewed and reformed; for ſo it plainly was in the church 
of Peterborough, as appears by biſhop Scambler's letter 
to the queen concerning thoſe ſtatutes: ** After this 
houſe was erected (ſays he), there came to the ſame cer- 
tain ſtatutes for the government thereof, under his ma- 
jeſty's name, and ſo have continued, not without regard; 
the rather thro? a confirmation made of them by your 
majeſty's viſitors, appointed for that place and countries 
adjacent, in the firſt year of your moſt happy reign,” 

Afterwards, ſpecial power for that end having been in- 
ſerted in the body of the eccleſiaſtical commiſſion, ne# 
ſtatutes were prepared by the archbiſhop and others, and 
finiſhed in the month of July, 1572; and the ſeveral 
bodies were ready for the royal confirmation; but this 
(for what reaſon, or by what accident, appears not) Was 
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Three years after that, the like power was inſerted in 
the eccleſiaſtical comming granted to archbiſhop Grin- 
dal and others; which was thus ; “ Whereas there wer 
divers cathedral and collegiate churches, grammar ſchools, 
and other eccleſiaſtical corporations, erected founded ot 
ordained by king Henry the eighth, king Edward th: 
ſixth, queen Mary, and the late lord 65 Pole, th 
ordinances rules and ſtatutes whereof be either none at al, 
or altogether imperfect ; or, being made at ſuch a time 5 
dhe crown of this realm was ſubject to the foreign uſurps! 

authorit) 


Ar 


authority of the ſee of Rome, NE: in ſome points 
contrary diverſe and repugnant to the dignity and prero- 
gative of our crown, the laws of this our realm, and the 
preſent ſtate of religion within the ſame; we therefore 
do give full power and authority to you, to cauſe and or- 
dain in our name, all and ſingular the ordinances rules 
and ſtatutes of all and every the faid cathedral and colle- 
giate churches, grammar ſchools, and other ecclefiaſtical 
corporations, together with their ſeveral letters patents 
and other writings touch 12 and in any thing concerning 
their ſevetal erections and foundations, to be brought and 
exhibited before you; willing and commanding you, up- 
on the exhibiting, and upon "Uiliee ent and deliberate view 
ſearch and examination of the ſaid ſtatute rules and or- 
dinances letters patents and writings, not only to make 
ſpzedy and undelayed certificates of the enormities diſor— 
ders defects ſurpluſage or wants, of all and ſingular the 
ſtatutes rules and ordinances, but alſo with the fame, to 
advertiſe us of ſuch good ders and ſtatutes as you ha) . 
think meet and convenient to be by us made and i-t 
forth, for the better order and rule 0 the ſaid ſeveral 
churches erections and foundations, and the poſſeſſions 
and revenues of the ſame; and as may beſt tend to the 
honour of almighty Gd, the increaſe of virtue and unity 
in the ſaid places, and the public weal and tranquillity 
of this our realm; to the intent we may thereupon further 
Y proceed, to the altering making and 3 of the 
beme and other ſtatutes rules and ordivances, according 
W to an act of parliament thereof made | in the fi! 't year of 
= Our reign.” 1 
| But nothing appears to have been 1 in purſuance of 
. thoſe powers: ali tho? the inconveniencies and miſchiefs ot 
W wanting a certain rule appear evidently by the tenor of 
the aforeſaid letter, which was written to the queen by 
= biſhop, Scambler, The biſhop, after a complaint of non— 
eeſidence and want of diſcipline, with his own fruitleſs 
W endeavours to reform what was RP Tg adds, One chief 
aud ſole cauſe in a manner, of all this matter, befdes the 
betrverſeneſs of mens natures, being the uncertainty of 
: the authority of the ſtatutes os the 9 church ; the fro- 
Nerd and diſobedient pretending for their defence, that 
3 the ſame were and are of no force, and that they ſtand at 
3 liverty to do ot not to do the premiſics at their pleaſure z 
| becauſe: eye are not extant under the preat fel and in- 
5 dente“ VWhereunon, his prayer to the queen is, Let 
not then, I moit humd! N be ſe sech you, Lig Matltfer of 807 
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vernment of theſe houſes (for they, all that are of your 


father's foundation, be in like uncertainty of the authority 
of their ſtatutes, and eſpecially this church where I am) 


and any longer doubtful; but let it be by your moſt 
ſacred majeſty decided and determined, under what rules 


and orders they ſhall live.“ 

But nothing further was done in that queen” 8 reign, 
Whether it was, that ihe did not like the power by which 
ſhe acted (for ſhe was always averſe from the parliament's 
interfering in eccleſiaſtical affairs, and that might be one 


reaſon perhaps why the act was not then printed); or 


whether {he had a mind (as appears in divers other in— 
ſtances) to retain the church at that time in a ſtate of 
dependence upon the crown; or whatever elſe micht be 
the cauſe, fo it was, that during her long and act ve 


reign, nothing was effected to render theſe foundations 
more eſtabliſhed and ſecure. 


However, thus much is certain, that notwichRunding 


the recital in the act of the 1 Mar. abovementioned, that 
ſuch ordinances rules and orders could nat be made Be ap 


authority of parliament; the princes of this realm in thoſe 
days did not think themſelves under that reſtraint; and 
accordingly, king Charles the firſt, and king Charles the 
ſecond, of their own royal authority, did give ſtatutes to 


ſeveral of thoſe churches, without any e ſanc- 


tion to ſupport them. 

But ſtill the doubt remained, for the reaſons above 
mentioned, how far any of theſe ſtatutes were in force, 

(4) And particularly, about the year 170b, Dr Atter- 
bury then dean of Carliſle, reſting ſolely upon the found- 
dation charter, which (as before expreſſed) gives unto 
the dean a power of appointing, ordering, and removing 
all and every the inferior officers and miniſters of the 
church, and other perſons whatſoever of the ſaid church, 
extended this clauſe ſo far, as to take upon himſelf the 
ſole appointment ordering and removing of all perſons 
whatſoever any way concerned in the government and re- 
venue of the ſaid church; rejeQting at the ſame time the 


authority of the local ſtatutes, which limit that general 
Power, and expreſsly define what officers and miniſters 


only i in the ſaid charter are intended. 15 

About the ſame time, Dr Todd one of the prebendaties 
of the ſaid church, ſtrenuouſly oppoſed the viſitation of 
the chapter by Dr Nicholſon then biſhop; inſiſting, that 
the ſtatutes of king Henry the eighth, by which only the 


biltop i5 -ppointed local viſicor were of no force; and con- 


4 ſequendlh, 


ys, 
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ſequently, that this being a royal foundation, the power 


of viſitation was in the crown, Upon which, Dr Todd 
was excommunicated by the biſhop ; and the proceedings 
were removed into the court of King's bench. In the 
mean time, this diſpute involving in it moſt of the churches 


of the new foundation, not only upon the aforeſaid ac 


count of the uncertain authority of their reſpective local 
ſtatutes, but alſo in regard that the originals of the ſaid 
fiatutes in ſome places were periſhed by length of time, 
or loſt, or deſtroyed in the great rebellion; therefore, that 
this matter might finally be at reſt, the act of the 6 . 


. 21. was made; by which it was thus enacted : I) hercas 


ſeveral anubts and queſtions have ariſen, and may hereafter 


ariſe, in relation io the validity and force of the latutes of 
divers cathedral and collegiate churches, founded by king Henry 


the eighth; which doubts and queſtions have been occaſioned, 
partly by a temporary att of parliament made in the firſt year 
of the reign of queen Mary in relation to the ſaid ſtatutes, and 
in order to defeat the true and pious ends and deſans of the 


ſaid foundations, and partly by reaſon of the kno wn loſs of ma- 


wy records and evidences during the late rebellion in this king= 
dom; and whereas the ſaid doubts and diſputes may in time 
not only turn to the great diſquict and prejudice of the ſaid 
foundations, but may prove a manife/? ob/lruttion to the peace, 


order, good government and diſcipline of the church, unieſs 


fume ſpeedy and effeftual remedy be provide it is therefore 
enacled, that in all cathedral and coliegtate churches founded 
by the ſaid king Henry the eighth, ſuch ſtatutes as have been 
uſuaily received and prattiſed in the government of the ſame 
reſpedtively, fince the late happy reftor ation of king Charles the 
fecond, and to the abjeryance whereof the deans and preben- 


daries, and other mentbers of the ſaid churches, frem the ſaid 


time have uſed to be ſworn at their inſtalments or admiſfions, 


Hall be and ' ſhall be taken and adjudged ta be gord and valid 


in law, and ſhall be and be taken and adjudged to be the ſta- 


 lutes of the ſaid churches reſpectively; never thelſſi, % far 


firth ouly, as the ſame or any of them are in no manner re- 
tugnart to, or inconſiſtent with the conſbitutian of the church 
„ England as the ſume is now by law eſtabliſhed, or the laws 


rect, revo, diminiſb, or en;ar ge the ſaid fiatutcs, or any of 
them ; and io make nw Auntes and ordinances for the ſaid 
eathedral and collegiate churches, and for reſuming or ſetting 
the local viſitation of ther, or any of (hem; in ſuch mani, 


from {ume ts tne, as 10 ver majefly fa. ut jeem meet, 


2 Py 


Previdel, that it jhail be lawful! for her ma- 
Jefiy, during fe bje, from time to time te alter, amend, car- 
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By this act the former diſputes were at an end; the 
local ſtatutes being hereby generally eſtabliſned and con— 
firmed. But hereupon divers queſtions have ariſen: As, 
firſt of all, Under what reſtrictions this act is to be un- 
derſtood; or, what thoſe ſtatutes are which are hereby 
confiimed, and what ſtatutes are not hereby confirmed ? 
And the reſtrictions are three: 1, Such ſtatutes only are 
confirmed, as were uſually received and practiſed in the 
reſpective churches, from the time of the reſtoration to 
the time of making "the act, 2. And ſuch only, to the 
obſcrvance whereof the deans and prebendaries and other 
members of the ſaid churches from the ſaid time had uſed 
to be ſworn at their inſtallments or admiſſions. And, z. 
So far forth only, as the ſame ſtatutes or any of them ar 
in no manner repugnant to or inconſiſtent with the con— 


Aitution of the church of England, or the laws of the 


land, 
Now one great Joobt hath been, Whether by the words 


[ /ach flatutes] in the firſt reſtriction, are meant bodies of ſta- 


tutes generally received and raiſed ſince the reſtoration; 


or only, particular ſtatutes within ſuch bodies, as had dees 
To received. In the former caſe, if the "whole bodies of 


ſtatutes are intended, then the ſeveral particulars therein 


are confirmed, a\lthy? perhaps fome of thoſe particulars 


had not been practiſed fince the reſtoration; provided 
ſuch particulars are not contrary to the conſtitution of 


the church or laws of the realm. In the latter caſe, if 


pariicu/iar it tutes are only intended, then to know whe- 


ther any fuch particular ffatute is in force, it will be ne- 


ccfjary to be informed whether it was generally received 


and practiſed during the aforeſaid time, The former opi- 


nion ſcemeth generally to prevail. An inſtance will ren- 
der this plain. The charters of foundation do require, 
that the deanries ſhall be donative, and conferred by the 


king's letters patents: But the local ſtatutes (for it is to 


be obſerved, that the ſtatutes of the ſeveral churches are 


in many teln As the ſame) do require that the dean hall 
be preſented by the crown, and inſtituted by the biſhop; 


and the particular ſtatute which injoins this, had not in 
ſeveral of the churches been uſually practiſed ſince the 


_ reſto ation. And particularly with regard to the church 


of Glouceſter, in the year 1720, the caſe was ſtated by 
the crown to the then attorney and ſolicitor general, who 
delivered their opinion according to the following weighty 
and vciy judicious report: 


W hitchal!, 


ws, Wo 
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Whitehall, 23d May, 1720. 
Gentlemen, | 
The deanry of Glouceſter being become vacant, the 
biſhop of that fee apprehends, that by an act of parliament 
in the ſixth yeer of the late queen Anne, a new ianction_ 
is given to the body of ſtatutes of that cathedral ; and 
that thoſe ſtatutes require, that contrary to the practice 
of above a hundred years, the dean thereof ought to come 
in by preſentation, and receive inſtitution from him. I 
herewich ſend you ſeveral copies of records and other 
papers; which will more fully aoprize you cf this matter. 
And J am to ſignify to you his majeſty” s pleaſure, that 
you conſider of it, and report your opinion, whether the 
ancient method ſhould take place or a new one be in- 
troduced ; and that if you think the practice ovght to be 
altered, you do in that cafe prepare a form of ſuch an 
inſtrument as you ſhall think proper to paſs under the 
great ſeal for that purpoſe, I am, &c. 
Stanhope, 
To his majeſty's attorney | 
and ſolicitor general. 


To their excellencies the lords juſtices. 


May it pleaſe your excellencies: 


In humble obedience to his majeſty's commands, ſig- 
nilied to us by letter from the right. honourable the earl 


| Stanhope &c, whereby we are intormed, that the deanry 


&c. (as above) We have conſidered of the matters 
thereby to us referred, and do moſt humbly certify your 
excellencies, That the deanry of Glouceſter was erected 
dy letters patents bearing date 7th Sept. 23 H.8. whereby 
the king appoints the firit dean and prebendaries and in 
ordering the precedence of the dean, directs, quid. iſe 
decanus, et quilibet .ejus ſucceſſorum, per nos nominandi, ſhall 
be next in dignity to the biſhop, Then the charter ap- 

points, that the dean and prebendarics ſhall be a bod dy 
corporate, and have perpetual ſucceſſion ; et /e gerent, 

exhibebunt, et occupabunt, ſecundum ordinationes regulas et 


| /latuta, eis per nos in quadam indentura impoſterum firnda, 
| ſpecificanda, et declaranda. The king further grants them 
divers privileges : after which follows a ſaving clauſe in 
| theſe words: Salvis, nobis heredibus et ſucceſſoribus neliris, 
| Uilulo jure et authoritate decanss prebendarios et omnes pauperes 
; 6x iberalitats ng n 9 ibidem viventes de tempore in tempus nomi- 


nandi, 
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nandi, aſſignandi, et præficiendi, qualitercunque et quotieſe an- 
que eccleſia cathedralis pradicta de decano præbendariis vel pau- 


peribus prædidtis vel eorum aliquo per mortem vel aliter vacare 
contigerit per | literns noflras Patentes ae tempore in Wes ordi. 
Aare proficere et Pi ceſentars. 

Thele are all the clauſes in the letters patents of foun. 
dation, which concern the manner in which future deans 
were to come in; and we humbly apprehend, that if the 
queſtion had refted ſingly upon the charter, this deanry 
muſt have been taken to be donative in the crown : for 
tho' the word præſentare is uſed in the laſt clauſe, yet we 
apprchend, that it is not to be underſtood of a proper pre. 
ſentation to the biſhop, becauſe it is brought in only in a 
ſaving clauſe, and that ſenſe ſeems inconſiſtent with the 


other words with which it ſtands coupled which i import 


a compleat appointment by the crown. 
The caſe ſtanding thus upon the charter of foundation, 


we further humbly certify your excellencies, that as there 
is a clauſe in the charter referring to future ſtatutes to be I 
given by the king, fo it appears to us, that king Henry 


the eighth, in the 36th year of his reign, did give a body 
of ſtatutes, for the better rule aad government of the ca— 
thedral church of Glouceſter ; which, however invalid 
in the original, have in general been eſteemed and ob- 
ſerved as the ſtatutes of that church ever ſince. The 
fecond chapter of thoſe ſtatutes, intitled, „ Of the 
% qualification of the dean”, of which an engl ſh tranſl- 
lation only hath been laid before us, has theſe words: 
A enſot ver the office of dean ſball hereafter become void, by 


death reſgnation deprivation or ceſſion or by any other means; 


we will that i ſuch perſon ſhall be dean, and be ſo accepted, nl 


enjoy the He 3 dean in all reſpecis, whom we or our ſucceſſiri 


ſhall nominate cleft and prefer by our letters patents to be fealed 
under the great ſeal ef us or cur ſucceſſors, and fhall think 


Ft to preſent to the biſhop of Glouceſter ; which ſaid dean fo 


nominatcd elected and prefented, and having been inſtituted by 


the biſhop, the canons for the time being ſhall accept and admit 


for dean of the cathedral church of Glouceſter ; and the dean 
upon ſuch his adi ion, before he ſhall take upon him any g1- 
vernment in the church, or concern himſelf in any affairs ther- 
e belcnging, ſpall 14 le an bath in this form, viz, © IN. 
„ who am elected and inſtituted dean of this cathedia! 
& church, do call God to witneſs, &c.“ 

The exptclionss in this Ratute are ſomewhat i 


and uncommon; but upon the whole, we ar prehend, 
that in caſe the ſai id ſtatute had been l 2 pur- 


{uant 
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ſuant to the power reſerved by the charter, it would have 
made a preſentation to the biſhop neceſſary in this caſe, 
and the dean ought to have received inſtitution from him. 
But it appears, that the body of ſtatutes, of which this is 
one, was not given by indenture, which is the oaly form 
the charter preſcribes; and we find that by an act of par- 
liament made in the 1 ar, the ſtatutes given by king 
Henry the eighth to the cathedral churches founded by 
him are recited to be void, 

For theſe reaſons we are humbly of opinion, that this 
ſtatute was not valid in its original, had no operation to 


alter the charter, and conſequently that the dean ought © 


then to have come in by dunation notwithſtanding the 
ſtatutes, 

We further humbly certify your excellencies, that ſe- 
yeral copies of inſtruments under the great ſeal for con- 


ſtituting deans of Glouceſter from time to time, have 


been tranſmitted to us; which we have peruled and here- 
to annexed, and find none of them to be in the ſtriet 
form of a orefentation;. 

The only precedent which Juke that way, is that of 


dean Cooper in the x1 Elix. which is directed to the bi- 


ſhop of Glouceſter, and has in it the word praſentamus, 


and requires the biſhop to inſtitute him, But it contains 


alſo an expreſs grant of the deanry to Cooper ; and we 


beg leave to obſerve to your excellencies upon this pre- 


cedent, that it ſeems framed in conformity to the ſtatute 
brfore mentioned about the qualification of the dean, 
having purſued it in the very words and expreſſions, 


All the other precedents tranſmitted to us beſides that 
of Cooper, as well before as ſince the reſtoration, we con- 


ceive to be mere grants from the crown. 
T bis was the ſtate of the caſe at the time the Natute 6 
An. intitled, An aft for avoiding doubts and queſtions touch- 
ing the Hatutes of divers cathedral and collegiate churches, was 
made, And the body of ftatutes given by king Henry 
the eighth being (as hath been already obſerved} originally 
void, and this deanry (as appears by the precedents) hav- 
ing 2 paſſed by grant from time to time ; we apprenend the 
ſingle queſtion to be, Whether this act of parliament has 


given ſuch a ſanRion to the ſtatute about the qualifica- 


tion of the dean, as to alter the practice of granting which 
has hitherto prevailed, and make a preſentation to the 
diſhop neceſlary ? | 


We beg leave to obſerve to your excellencies, thay as 


far as WE can be informed, this is the firſt queſtion that 


. N | hath 


103 


Deans and chapters. 


hath ariſen upon this act; and that, upon conſideration 
of the act, it appears to be drawn in a Jooſe and doubtful 
manner, and may admit of various conſtructions, 

The preamble takes notice, that ſeveral doubts had 
ay concerning the validity of the ſtatutes of divers 

athedral and collegiate churches founded by king Henry 
the eighth; which had been occefioned partly by an act 
of the 1 Mar: and pa 'rtly by reaſon of the loſs of re. 
cords Curing the rebellion, which might prove an ob- 
ſtruction to the good g government and diſcipline of the 
church: And then it enaQs, that in all cathedral and 
collegiate churches founded by the ſaid king Henry the 
_ eighth, ſuch ſtatutes as have been uſually received and 
prectil ſed in the government of the ſame reſpectively ſince 
the reſtoration, and to the obſervance whereof the deans 
and prebendaries and other members of the ſaid churches 
from the {aid time have uſed to be ſworn at their inſtal- 
ments or admiffions, ſhall be and be taken and adjudged 
to be the ſtatiites of the ſaid churches reſpectively; ne- 
verthelefs, ſo far forth only as the ſame or any of them 
are in no manner repugnant to or inconſiſtent with the 
conſlitution of the church of England as it is now by law 
eftabliſhed, or the laws of the land, | 


The queſſion arifing upon this act, material to the 


point ref ferred tous, is "whether by the CR Such 
flatutes ds have been al received and practiſed ſince the re- 
ſlaratiau - be intended, bodies of the ſtatutes, particular 
ilatutes within which bodies have been generally acted 
under as occalion required; or only, ſuch particular indi— 


vidual tratutes as have been actually put in practice? For if 


this act only confirmed ſuch particular ſtatutes as have 
been actually practiſed 3 then it is clear, that this ſtatute 
about the quaiiication of the dean is not confirmed, nor 
tas any greater force than it had originally; there being 
no pretence of any practice under it ſince the reſtoration. 
But if the act has confirmed. bodies of ſtatutes, particular 
ſtatutes within which bodies have been generally aGed 
under; then this ſtatute will be in con ſequence con- 


firmed, notwithita ading 1 it has not been in fact ſpecially 


ob rved. 

V/e apprehend th is to 5 a queſtion of preat doubt 5 
difficulty: but upon conſideration of the ſeveral parts 
of the act, we are humbly of opinion, that bodies of ſta- 
tutes, particular ftatutes in which have been generally 
acled under as Occalion has required ſince the reſtoration, 


are thereby co. med ; tor theſe reaſons : 


I 
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In the firſt place, the doubts and queſtions, which ar? 


recited in the Pied to have ariſen, were not concern- 
ing any particular individual ſtatutes, but concerning the 


bodies of ſtatutes given by king Henty the eighth, whe- 
ther they were given in a proper manner; and the reaſon 


for which they were declared void by the at of x Mar. went 


to the whole body of ſtatutes, and not to particular branch- 
es; and it ſeems reaſonable, that the fume expreſſion 


ſhould have the ſame ſignification in the enacting clauſe, 
as in the preamble. 


Beſides, the act does not only confirm ſuch ſtatutes 


a have been uſually received and practiſed {ince the re- 


oration, but makes a further deſcription, viz. And to the 
olſervance whereof the deans and prebendaries A the ſaid 
time have uſed to be ſworn at their inflalments : And it is 
well known, that the members of cathedral churches: are 
never ſworn to the obſervance of particular ſtatutes, but 


of bodies of ſtatutes in general. 
The reſtrictive clauſe at me end is likewiſe obſervable 
to this purpoſe ; N. wertheleſs, . far forth en, as the ſame 


A or any of them are in no manner £4 nant to or mncon/i/tert 
1 with the con/litution of the church of Lngland as it is now by 
he efiabliſhed, er the laws of the land. Hereupon we hum 
bly conceive, that the Icgillators could not apprehend, 

that any particular Rates, inconſiſte nt with the conſtitu- 
E tion of the church vr the laws of the land, had been 
= uſually received and Werde ſince the teſtoration; but 
chat reſtriction ſeems aimed at ſome parts of the bodies of 
E thoſe ſtatutes, which might poſſibly relate to popiſh tuper- 
ſtition, and therefore were not fit to be confirmed with 
the eſs. 


Upon the whole, we are humbly of opinion, that the 


abevementioned ſtatute about the qualification of the dean 
has received a confirmation by this act of parliament, as 
bart of the bedy of ftatutes of this church; and conſe— 
B Quently, that in the caſe of this particular deanry a pre- 
ſentation to the biſhop, according to the terms of that ſta- 
tute is now become neceſſary. And we have, in humble 


ovedience to his majeſty's commands, prepared the form 


of an inftrument (hereto annexed), which we humbly 
0 lubmit to your exccllencies, as proper to pals the great 
3 ſeal for that purpoſe; wherein we have alſo inſerted a 
© Clauſe of grant, and exactly followed the precedent of 


en Cooper, tha: ſeeming to us to have been ſettled with 


steat care in purſuance, of the ſtatute. All which, &c. 


R. RAYMOND. 
1 July; 37207," 22 
8 15 Again: 
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determination was as follows: — Whereas differences and 


the ſaid church, They the ſaid dean and chapter did, by 


WMWe the ſaid biſhops of Loedos: St David's, and St Aſaph, 
have accepted and do hereby accept of the ſaid reference and 
_ arbitration, in virtue of the aforeſaid act of chapter, and 

alſo of two ſubſequent acts of chapter bearing date the 


by his commiſſioners to the ſaid dean and chapter, bear- 


ing date the 5th of July, in the 36th year of his reign, 
are of opinion, and do determine, that the right of nam: 


ing the F minor canons, grammar [choolmall 
| | Jay 


Deans and chapters. 


Again: ſuppoſing the whole bodies of ſtatutes to by 


confirmed, ſo far as the ſame ſtatutes or any of them a ton 
not contrary to the conſtitution of the chuich or law | cha 
of the land; qusſtions have ariſen concerning the con-? cha 
ſtruction of thoſe ſtatutes themſelves. As particularly, here 
how far the clauſe in thoſe local ſtatutes, which give, 175 


power to the dean or in his abſence to the vicedean and 
chapter to chuſe the minor canons, lay clerks, and other 
officers therein particularly ſpecified, ſhall be under{}9, 
to qualify the general power given by the chatter of foun. Wi 
dation to the dean to appoint all and every the — 3 
officers and miniſters. 
Thus in the church of Briſtol, in the year 1751, a di. 5 
pute of this kind ariſing, the ſame was referred to the (il * 
then biſhops of London, St David's and St Aſaph ; who: 


diſputes having ariſen, between the Reverend Dr Cham. 
berlayne dean of the cathedral church of Briſtol, and the 
chapter of the ſaid church, touching the right of naming 
the precentor, minor canons, grammar ſchoolmaſter, la 
clerks, or ſinging men, choiriſters, ſubſacriſt, or ſexton of 


an act of chapter, dated the 19th of Auguſt, 1751, ſub: 
mit the ſaid diſpute to the arbitration and determination 
of the lords biſhops of London, St David's and Norwich 
in caſe he ſhould be able to attend; if not the lord biſhop 
of St Aſaph: And whereas the lord biſhop of Norwich 
has, by reaſon of his conſtant attendance on the prince dt 
Wales and prince Edward, declined the faid arbitration, 


3oth of November, 1751, and the 2d of March, 1752, 
as by the ſaid acts (relation being thereunto had) may more 
fully appear. And we the faid arbitrators, having conſ- 
dered the caſe laid before us, by the dean of Briſtol of the 
one part, and the prebendaries on the other, and alſo the 
papers and documents Celivered on each fide, in ſupport 
of their reſpective claims, particularly and eſpecially tit 
charter of foundation of Hen. 8, bearing date June 4, in the 
34th year of bis reign, and alſo the body of ſtatutes given 


„ > A A 3 wwe. 99 £©3 (© 


Deans and chapters. 


lay clerks or ſinging men, choiriſters, ſubſacriſt or ſex- 
ton of the cathedral church of Briſtol, is in the dean and 
chapter, and the dean being abſent, in the vicedean and 
chapter of the ſaid church, In witneſs whereof, we have 
| hereunto ſet our hands and ſeals, this 23d day of March 
1752. | 


Tho. Landon (Sherlock) 
Ri. St David's (Trevor) 
R. St Aſaph (Drummond) 


| Thus alſo in the year 1764, a like diſpute ariſing in the 
| cathedral church of Glouceſter, the ſame was determined 
| upon reference as follows :— Whereas diſputes and differ. 
| ences have ariſen, between the reverend Dan, News- 
come, D. D. dean of the cathedral church of Glouceſter, 
and Joſeph Atwell, D. D. and Sam. Wolley, M. A. two 
| of the prebendaries of the ſaid church, concerning the 
night of electing and removing the precentor, minor ca- 
E nons, ſacriſt, ſubſacriſt, ſchoolmaſter, uther, organitt, lay 
| clerks, and choiriſters of the ſaid church, I hey the faid 
| deans and prebendaries did eater mutually into bonds dated 
| OR. 14. 1754, to abide by the arbitration and award of 
| {uch perſon or perſons as ſhould be in that behalf nomi— 
| nated and appointed arbitrators by the right reverend the 
lord biſhop of Glouceſter, on or before the 3oth of 2No- 
vember then next, ſo as the award of fuch arbitrators be 


made in writing ready to be delivered on or before Noy, 


30, 1755. And whereas the ſaid biſhop did, in purſuance 
| thereof, by writing dated the third day of November 


1754, nominate and appoint us the underwritten to award 
and determine the faid diſputes and differences, Now we 


| the ſaid arbitrators, having duly conſidered the caſes laid 
before us by the dean of Glouceſter of the one part, and 


the ſaid prebendaries on the other, and alſo the papers de- 


| livered in ſupport of their ſeveral] claims, particularly the 


charter of foundation of Hen. 8. bearing date Sept. 4. 


in the 33d year of his reign, and alſo the body of ſtatutes 


given by his commiſſioners to the ſaid dean and prebend- 
aries, bearing date Jul. 5. in the 36th year of his reign, 
are of opinion and do determine, that the right of elect- 


ing and removing of the precentors, minor canons, ſa- 
criſts, ſubſacriſts, ſchoolmaſters, uſhers, organiſts, lay 
Clerks, and choiriſters of the church of Glouceſter, is in 
the dean and chapter, and the dean being abſent, in the 


Vicedean and chapter of the faid church, In witnets 
| whereof 
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Deans and chapters. 
whereof we do hereunto ſet our hands and ſeals, this 16th 
day of OR, 1755. 
Tho. Cant. (Herring) 
Tho. Clerk {Maſter of the rolls) 
Ges. Lee (Dean of the Arches) 


In like manner, there have been ſevera) diſputes be. 


| twixt the deans on the one hind, and the prebendaries on 
the other, concerning a negative power watch the d-ans 
have claimed by virtue of the ſaid ſtatutes in divers in— 


ſtances. As in the aforeſaid church of Glouceſter, about 
the year 1752, the dein 1efuſed to affix the chapter ſeal 
to a leaſe agreed N by the majority of the chapter; in- 


fiſting, that by the local ſtatutes his conſent was abſo— 
lutely neceſſary to the validicy of ſuch leaſe, which con- 


ſent he would not give. But the dean laben before 
it came to a judicial determination. _ 
In the years 1752 and 1753, a like diſpute 1 in 


the cathedral church of Carliſle, about the dean's negative 


power in conferring of benefices.— The four prebendarie 
of which the chapter conſiſteth, one of whom is always 
vicedean, unanimouſly elected 000 nominated under the 
chapter ſeal Mr. Henry Richardſon, to the perpetual cu- 
racy of St Cuthbert's Carliſle, The dean entered a ca— 
veat againſt his admiſnon; and the biihop refuſed to ad- 
mit and licenſe him, Whereupon it was moved in the 


court of king's bench, for a mandamus to the biſhop to 


admit and licenſe the curate, | 
On fhewing cauſe, it was inſiſted on "behalf of the dean, 


that by the local ſtatutes the dean's conſent is neceſlary, 


and conſequently, that without this the nomination is not 
good, The clauſes in the ſcatutes reſpecting this point 
are theſe four: 

In Chap. 5. De officio decani, Statuimus etiam 
et volumus, in omnibus cauſis eee e deluti in feodi con- 
celſi wne, terrarum et firmarum dimiſſione, ac beneficiorum colln- 
tione, aliiſgue id genus rebus, decani (/ preſens /7 fit) conſenſus 
cbtineatur, in abſens fuerit (modo intra regni 5 Anglie li- 
mites degat) conſenſus eius requiratur. 1 

In Chap. 6. De viſitatione terrarum. — Porro, uni- 
am crebra capituli mentio in iis flatutis e [ub capitul 
nomine ubique intelligimus mediam ad minus partem totius ku- 
meri omnium canonicorum: Ea enim ſola tanguam per capilu- 
lum recta haberi volumus, quibus media ad minus pars fotiui 
numer: mnium canonicorum ſimul pr @ſens adeſt, et expreff 
eidem atis: Nam alſentium « canonicer um ſahfregiun (þ 

qu! 


Deans and chapters. 


quid ferre veluerint ) nulls mods valere ſinimus, nec alicujus ro- 


— 


ä bir's eſſe. | 


In Chap. 7. De dimiffione terrarum ad firmam.— 


I præterea volumus, et nec decanus nic canonicorum ullus terras 
ant tenemienta ulli locet aut ad firmam dimittat, ſine conſilio et 
F conſenju capitult, 
nam, aut alia eus generis eccleftaſtica beneficta, ad collationem 


Sacerdotia dero, id eff, retloriam, vica= 


rccleſie noſtre ſpettantia, decarus cum capitulo, aut (abſente 


FRI, vicedecanus cum capitulo conferendi aut epiſcopo præ- 
; ſentandn Jus et poteſtatein nabeant. 


ſn Chap. 18; De officio vicetecani,— 


For the dean it was urged, that by the 5th ſtatute 


abovementioned, his conſent, if he is preſent, muſt per- 
bon hy be obtained; and if he is abſent, provided he be 
E within the kingdom, his conſent nécvertheleſs is required, 
| To which it was anſwered, that the 7th ſtatute X- 
plains this fully; whereby it appeareth, that the dean and 
chapter if the dean is preſent, and if he is abſent, the 
E vicedean and chapter ſhall nominate and preſent, 
It was further inſiſted on behalf of the dean, that the 
E ibilhop is viſitor by the loca) flatutes, and thereby is ap- 
pointed the expounder and interpreter of the ſaid ftatutes 
= when any doubt ſhall ariſe, But this objection was over- 
ruled: partly, as it ſeemeth, becauſe Mr Richardſon was 
no member of the chapter or body corporate ſubject to 

the biſhop's local v fitation, and having by his nomina- 


tion obtained a temporal fight, was therefore properly 


before the court, to have that right aſſerted; and partly, 
perhaps, becauſe this matter of viſitation was not then be- 


ſore the court, but would come in regularly upon the 
biſhop's return to the mandamus, if he ſhould ſo think fit 
thereupon to return himſelf viſitor z and perhaps partly 


becauſe this negative power, if given to tne dean by the. 


local ſtatutes, might be deemed by the court to be con- 


trary to the law of the land. And the rule for a man- 
camus was made abſylute: ſetting forth, that wheieas 


Henry Richardſon, clerk, had been nominated to the laid 


curacy, and had applied to the biſhop to admit and I;cenle_ 


him, and that the biſhop had refuſed fo to do, in con— 
Knot of the king, and to the damage and grievance of 


Statuimus et 

eonus, ut vicedecanus qui pro tempore fuerit canonicis et 
nnibus miniftris eccleſi nts ( decuns aljante, vel decanatu 
E vacan'e) præſit et proſpiciat, toſgue in ordine contineat; et 
guæcungque fleri deberent per decanum prejertem, quod ad eccle= 
E negotia et regimen perlinet, ipſa abjente aut ip/Ius officio 


| vacante, bene et fideitter faciat et miniſtret. 
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the ſaid Henry Richer dſop, and 10 the manifeſt Prejudice if 


| ad I | 
Deans and chapters. 


of 


h's e/?4!e 3 therefore the bithop is commanded (in the uſy;] 
form) to admit and licenſe him, or thew cauſe to the 
contrary. 

The biſhop upon the mandamus init and licenſe 
the curate; ſo that the whole cauſe upon the merits came 
not to be determined. If the dean had appealed to the 
biſhop as viſitor, and the biſhop had determined for the 
dean's negative power; or if the biſhop had returned 
himiclf viſitot upon the mandamus, and thereupon had 
proceeded to viſit and determine as aforeſaid ; then upon 
a prohibition it would have come to be conſidered, how 
far theſe local ſtatutes in this particular are 'confilten 
with the laws of the land, according to the third. reſtrie- 
tion in the ſtatute of the 6 An. before recited. 

And this introduces the act of the 33 H. 8. c. 2. 
which 1s as follows: Albeit that by the common laws of thi 
realm of England, al aſſents eleftions grants and leaſes, hai | 
rade and granted, by the dean warden proveft maſter pr dr 
or other governor of any cathedral-church hoſpital collegt er 
ether corporation, with the aſſent and conſent of the more at 
greater part of their chapiter fellotus or brethren of ſuch ce 
poration having voieks of 52 thereunto, be as good and 9. 
fectual in the law to the grantees and leſſees of the ſame, as i 
the reſilue or the whole number of ſuch chapiter fellows ani 
brethren of ſuch corporation, having voices of aſſent, had thert- 
219to conſented and agreed; yet the ſaid common laws natwith- 


ſtanding, divers founders of ſuch deanries hoſpitals colleges ani 


corporations within the ſaid realm, have upon the foundatun 
and ęſtabliſbment of the ſame deanries hoſpitals colleges and othn 
nere 2 e/2abii/ied and made (amongſt other their pecull 


401 local fatutes and erdinances that if any one of ſuch cor. 


poration, having power or authority to aſſet or dijaſſent, pu 
and would deny any fuch grant or grants, that then no ſu 


leaſe election or grant ſhould be had granted or leaſed ; and ft 


the performance of the fame, every perſon having power 1 
aſſent lo the ſome, have been and be daily thereunto ſworn, ans 
fo the reſutue may not proceed to the perfection of fuch eleftttn 
grants and aj Sy according to the courſe of the common ls 
of this real, unleſs they ſhould incur the danger of 2 


fer the avaiding wheresf, and fer the due execution of i"! 


cenman law univerſally within thiswrealn, and every place iN 
ene conformity of reaſou to be uſed, it is enacted, that ail and 
every pec uliar att order rule and eflatute, heretofore orgs (7 


hereafter to be made, by any founder of any hoſpita! [71 


weanry or other corporation, at or ups the foundation | if 2 us 


Plc: 


Deans and chapters. 


| (1: hoſpital college deanry or corporation, whereby the grant 
| leaſe gift or election of the governor or ruler of ſuch hoſpital 
EC college deanry or other corporation, with the aſjent of the more 
| tart of ſuch of the ſame heſpital coliege deanry er corporation | 
s have or ſhall have voice or aſſent to the ſame, at the time of 


fach grant leaſe gift or election hereafler to be made, jrould be 


9 w& 


in any wiſe hindred or ſet by any one or more, being the leſſer 
number of ſuch corporation, contrary to the form order and 


. courſe of the common law of this realm cf England, ſhall! be 


E rom hencefarth clearly fruſtrate void and of none effect; and 
| that all oaths heretofore taken by any perſon of ſuch hoſpital 


college deanry and other corporation, ſhall be, for and concern- 


ing the obſervance of any ſuch order eflatute or rule, deemed 


vnd and of none effeft ; and that from henceforth no manner f 


E perſon or perſons of any ſuch hipital college deanry or «ther 


| corporation, ſhall be in any wiſe compelled to take an oath for 
| the obſerving of any ſuch order ęſtatute or rule; on pain of 


every perſon giving ſuch oath, to forfeit for every time ſo 
& eferding the ſum of 51. half to the king, and half to him that 
& will ſue for the ſame in any of the king's courts of record. 


Thr act ſeemeth to be expteſſed in terms ſomewhat in- 


accurate and confuſed ; but the manifeſt intention is, to 
eſtabliſh the rule of the common law, that a majority of 


| the body corporate ſhould bind the reſt. In ſome parts 


of the act the dean ſeemeth to be contradiſtinguiſhed 
from the chapter; ſo as that the negative of the inferior 


number of the chapter only, excluſive of the dean, was | 


, hereby intended to be taken away; but the other parts of 


the act ſcem to explain this; expreſſing, that all local Ha- 
tutes, whereby the grant leoſe or election of ſuch corporation 
Huld be any wiſe hindred by any one or more, being the leſſer 


number of ſuch corporation, contrary to the courſe of the common 
F law, ſhall be void. And it is certain, the dean is one and 
but one member of the body corporate, 


E Unto all which may be added, that the rule for the 
| neceſſity of a majority of the whole body to be conſent- 


ing, is not only agreeable to the common law and (as it 


| ſeemeth) to the declaration of the ſaid ſtatute of the 
AH. 8. but alſo to the ancient canon law, which clear! 

i determineth, that elections ſhall be made by the major et 
1 ſomur pars, that is, by a majority of legal votes (as is 
bcſoxe ſet forth at large under the title Cathedꝛals.) 
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Deans without 
JUrlidict}0s | 


Without a chap- 


ter. 


| Pean of Battles. 


Dean of the 
Arches, 


collegiate body, nor endowed with any joriſchiction, dut 


church; yet the patron thereof is to inſittute and mutt 


without queition ſuch inſtitution and induction is good: 


J. Of acans 9 pecutiars. 


1. The word dean is alſo aPPP ned to divers that are the 
chief of certain peculiar churckes or caapels ; as the dean 
of his majeſty's chapel royal, and ihe dean of the chapel 


of St. George at Wiadfor; not being the heads of any 


only dignified and honoured: with the name and title. Gig, 
$2. 54. 
2. And as there are ſome deans without juriſdiction, 
ſo there are alſo ſome deans with juriſdiction, but with. 
out any chapter; as the dean of Croydon in Surrey, the 
dean of Battle in Suſſex, the dean of Bocking in Eſſex, 
and many others. God. 52. 

3. Altho' the biſhop of Chicheſter 4 adn the dean 
of the exempt juriſdiction of Battie within that dioceſe, 
and doth commit to him the cure and Juriidiction of thit 


him, and the patrons accordingly have given the deans 
Inſtitution and induction for ſome hundreds of years, and 


but this deanry was originally given to the incumbents 
as a donative only by the patron, and tne biſhop admits 
or approves of the patron's preſentee, and commits to 
him the cure and ene by Sompolition. only, 
i alf+ Co 13. 

The dean of the Arches 15 the judge of the court of 
Arches, ſo called of Bow-church in London, by reaſon of 
the ſtzeple thereof raiſed at the top with ſtone pillars in 
_ faſhion like a bow bent archwiſe ; in which church this 
court was ever wont to be held, being the chief and 
moſt ancient court and confiſtory of the juriſdiction of 
the archbiſhop of Canterbury; which pariſh of Bow, t0- 
gether with twelve others in London, whereof Bow is 
the chief, are within the peculiar juriſdiction of the ſai 
archbiſhop in ſpiritual cauſes, and exempted out of the 
biſhop of London's juriſdiction. God. 100, 

And it 1s ſuppoſed that he was originally ſtyled dean 
© this court, by reaſon of his ſubſtitution to The arch- 
biſhop's official, when he was employed abroad in foreign 
embaſſies ; whereby both theſe names or ſtyles became at 
Jaſt in common underſtanding, as it were ſynonymous 
Grd, 102. | : 


7 There 


ne 


el 


| incumbent thereof may incur ſuch penalties, as other 


meſtic, with delectable variety of great learning on both 
ſides argumentatively and impartially, at laſt doth con- 
| clude it in the affirmative, God. 53. | 


chapel belonging to the king, the king ſhall have the pro- cation, 
fits of the deanry; for it is at his pleaſure, whether he 
will collate a new dean to it. Gad. 52, | 


| the profits of all ſpiritual promotions benefices dignitics 
or offices, inferior to thoſe of archbiſhops and biſhops, 
hall go to the ſucceſſor, towards the payment of his firſt 
fruits. . = 


E Saxon anceſtors. For in one of the laws aſcribed to Ed- office vt rutal 
| ward the confeſſor, it is provided, that of eight pounds © 
penalty for breach of the king's peace, the king ſhall have 
an hundred ſhillings ; the earl of the county fifty ſhillings ; 
| and the dean of the biſhop in whoſe deanry the peace was broken, 
| the other ten: which words can be applied only to the 
| office of rural deans, according to the reſpeQive diftricts 
| which they had in the parts of every dioceſe, Ken. Par. 


| archs, primates, and metropolitans, was inſtituted in con- the ap ay of 
\ 1 4 8 ; P 
| formity to the like ſubordinations in the ſtate. CGibſ, l.. een 


ia order to make them correſpond to the like diviſion of 
| the kingdom into counties and hundreds. Hence it came 
to paſs, that the archdeacons, whoſe courts were to an- 


their diſtrict, and took their titles from the diſtrict in 
| Which they acted; and the names of the rural deanries 
| ſeem to be taken from the hundreds, and were at firſt, 
nd generally now are the ſame. 1 Warner's Eccl. Hiſt. 4 
„.. . | NNE 
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Deans and chapters. 113 
5. There is alſo a deanry of St Martin le grand in pen of st Mar— 

London, concerning which Lindwood puts the queſtion, tin's. 

whether it be ſuch an eccleſiaſtical benefice as that the 
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perſons beneficed may incur, And after deep inquiries 
into the laws precedents and antiquities foreign and do- 
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6. It is ſaid, that after the death of the dean of a free Profits dung 
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But, otherwiſe, by the ſtatute of the 28 H. g. c. Ir. 
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VI. Of rural deans. 


1. The office of rural deans was not unknown to our aiqutty of tle 
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Ant. 633. . . 
2. The exerciſe of juriſdiction in the church by patri- Apportloning 


In like manner the dioceſes within this realm ſeem to 


have been divided into archdeaconries and rural deanries, 


ſwer to thoſe of the county, had the county uſually tor 


Vor. II. 1 | And 


114 


Appointment of 
rural deans, 


Their eath of 


oflce. 5 


And as in the ſtate, every hundred was at firſt divided | 
into ten tythings or friborghs, and every tything was ma. wh. 
uſages do continue. In the dioceſe of St. Aſaph, th: 


number of ten pariſh churches. And ſeveral other dess. 


tain the number of fifteen, twenty, or thirty churches 


Ambroſden being excepted (as before the reformation 
being in the deanry of Codeſdon), the remaining thirty - 


to have the inſpection of clergy and people within tht 


perhaps may be beſt underſtood, from the oath of office 


Deans and chapters. 


up of ten families; both which kept their original name; if © 
notwithſtanding the increaſe of villages and people: ſ% © © 
in the church, the name of deanry ſtill continued, no:. Wi © 
withſtanding the increaſe of perſons and churches, An 
theſe diſtricts from time to time have been contracted q 
inlarged at the diſcretion of the biſhop. Tho' ſony 
deanries do ſtill retain the primitive allotment of tz 
churches, eſpecially in Wales, where the moſt ancient 


deanries of Bromfield and Yale and of Kidwin; in th: 
dioceſe of Bangor, the deanries of Llin and Lliven, 
in the dioceſe of Landaff, the deanry of Uſk; in that d 
St. David's, the deanry of Emlin, have the precil 


Ties, that upon their new diviſion were made up of two con. 
joined, or three contracted into two or one, do now con- 


according to the diviſion ſo made: As for inſtance, tit 
deanry of Burceſter in the dioceſe of Oxford, is made u 
of thirty one pariſh churches; out of which the church d 


expreſsly anſwer the three diſtin deanries of Curtling- 
ton, Iſlip, and Burceſter, of which the two former wet 
annexed to the latter. Ken. 634. Gib. 77. 
3. And as in the aforeſaid law of king Edward tit 
confeſlor, the rural dean is there called the dean of ttt 
bi/hep, ſo without doubt he was appointed by the biſhop, 


diſtrict in which he was incumbent, under him, and hin 


alone; in like manner as the archipreſbyter at the epi : 
copal ſee, was one of the college of preſbyters, appoints! i * 
at the pleaſure of the biſhop, who in his abſence might 4 
| preſide over them, and under him have the chief care d , 
all matters relating to the church. But as in proceſs d - 

time, by the conceſſion of the biſhops, the cathedr il - 
_ archipreſbyter or dean became elective, and being choſcl 9 
by the college of preſbyters, or the chapter, was on! R 
confirmed by the biſhop; ſo after that the archdeacon, x 

by the like conceſſions, became a ſharer in the admin. . 
tration of epiſcopal jutiſdiction, he became of couiſe 1B . 
ſharer in the appointment of rural deans, Gibſ. 971. - 

4. The proper authority and juriſdiction of rural dean : 


V hic 


Deans and chapters. 
vhich in ſome dioceſes was anciently adminiſtred to them; 


which was this: I A, B. do ſwear, diligently and 
« faithfully to execute the office of dean rural within the 


| « deanry of D. Firſt I will diligently and faithfully 
execute, or Cauſe to be executed, al: ſuch proceſles as 
| « ſhall be directed unto me from my lord biſhop of B. 


« or his officers or miniſters by his authority. Item, I 


. will give diligent attendance, by my ſelf or my deputy, 
at every conſiſtory court, to be holden by the ſaid 


« reverend father in God, or his chancellor, as well to 


| © return ſuch proceſſes as ſhall be by me or my deputy 
executed; as alſo to receive others, then unto me to 

| © be directed. Item, I will from time to time, during 
| © my ſaid office, diligently inquire, and true information 


« give unto the ſaid reverend father in God, or his chan- 
& cellor, of all the names of all ſuch perſons within the 


115 


« ſaid deanry of D. as ſhall be openly and publickly 


| © noted and defamed, or vehemently ſuſpected of any 


& {ſuch crime or offence, as is to be puniſhed or reformed 


by the authority of the ſaid court, Item, I will dili- 


« gently inquire, and true information give, of all ſuch 


mens' goods, before they have proved the will of the 
teſtator, or taken letters of adminiſtration of the de- 


„ 
* 


thing that ſhall be prejudicial to his juriſdiction, but 
my power.” God, Append, 6, 7. 5 

5. From whence it appears, that beſides their duty 
concerning the execution of the biſhop's proceſſes, their 


office was, to inſpect the lives and manners of the clergy 
and people within their diſtri, and to report the ſame 


to the biſhop : to which end, that they might have know- 
ledge of the ſtate and condition of their reſpeRive dean- 


perſons and their names, as do adminiſter any dead- 


ceaſed inteſtates. Item, I will be obedient to the right 
| © reverend father in God J. biſhop of B. and his chan- 
„ cellor, in all honeſt and lawful commands; neither will 
[ attempt, do, or procure to be done or attempted, any 


will preſerve and maintain the ſame to the uttermoſt of 


Their holding 


rural chaptez#, 


ries, they had a power to convene rural chapters, Gib/. : 


. 


Which chapters were made up of all the inſtituted 


clergy, or their curates as proxies of them, and the dean 


as preſident or prolocutor. Theſe were convened either 


upon more frequent and ordinary occaſions, or at more 


ſolemn ſeaſons for the greater and more weighty affairs, 
Thoſe of the former ſort were held at firſt every three 
weeks, in imitation of the courts baron, which run gene- 
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regulaiitics committed in their reſpective pariſhes. If the 


one A within the diſtrict, where the miniſter of the 
place was to procure for, that is, to entertain the dean 


 modation to be had for ſo great a concourſe of people; 


ford, in the year 1 342, it was ordained, that ſuch chap- 


Chapters, and of the office of rural deans in inſpecting the 
manners of clergy and people, and executing the biſhop' 
proceſſes for the reformation thereof, we find a conſtitu- 


„ the a rchdeacon” I officiale: and ſometimes by the rural 


Deans and chapters. 


nerally in this form, from three weeks to three weeks; 
bat after wards they were moiſt commonly held once 2 


month, at the beginning of the month, and were for this 
reaſon called kalendæ or monthly meetings. But their 
moſt ſolemn and principal chapters were aff-mbled once x 
quarter, in which there was to be a more full houſe, and 
matters of preat import were to be here alone tranſacded. 
All re&1s and vicars or their capellanes, were bound to 
attend theſe chapters, and to bring information of all jr. 


deans were by ficknefs or urgent buſineſs detained fron 
their appearing and preſiding in fuch conventions, they 
had power to conſtitute their ſubdeans or vicegerents, 
The place of holding theſe chapters was at firft in any 


and his immediate officers. But becauſe in pariſhes, that 
were ſmall and unfiequented there was no fit accom- 


therefore in a council at London under archbiſhop Strat. 


ters ſhould not be held in any obſcure village, but in the 
larger or more eminent pariſhes. Ken. 639, 640. 

And one ſpecial reaſon why they ſeemed to have been 
formed in this realm after the manner of the courts baron 
is, becauſe we find nothing of rural chapters in the an- 
cient canon law. 6/97 


In purſuance of which inflitution of bolding rural 


tion of archbiſhop Peccham, by which it is required, that 
the prieſts, on every ſunday immediately following the hung 
of the rural chafter, ſhall expound to the People the ſentence 
excommunication. | 

And in theſe chapters continually preſided the run 
deans, until that Otho the pope's legate required ſbe 
archdeacons to be frequently preſent at them; Who being 
ſuperior to the rural deans, did in effect take the prel⸗ 
dency cut of their hands: infomuch that in Edward the 
firſt's reign, John of Athon gives this account of it; 
„ Rural chapters,” ſays he, „ at this day are holden bj 


* deans,” From which conſtitution of Otho, we nm 
dats the decay of rural chapters; not only as it was“ 
 diſcouragement t to the rural dean, whoſe peculiar call 
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„ge holding of them had been; but alſo, as it was natural 
2 for the archdeacon and his official to draw the buſinefs 
his that had been uſually tranſacted there, to their own viſi- 
cir tation, or as it is ſtiled in a conſtitution of archbiſhop 
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2 WE Langton, to their own chapter. 616% * * 1 
nd 6. Aud this office of inſpecting and reporting the man- Their attend- if 
:d, ners of the clergy and people rendered the rural deans ne— regen bi- if 
to N ceſſary atter (Carts on the epiſcopal ſynod or general viſita- YE ONT ROO 1 
ir. tion, wich was held for the ſame end of inſpecting, in 1 1 
the order to reformation. In which ſynods (or general viſt- 1 9 
om tation of the whole dioceſe by the biſhop) the rural deans in 
ey were the ſtanding repreſentatives of the reſt of the clergy, 1 
ts, and were there to deliver information of abuſes committed W 
ny WE within their knowledge, and to propoſe and conſult the 1 
the WW belt methods of reformation, For the ancient epiſcopal _ 4 
an WF ſynods (which were commonly held once a year) were | 
hat compoſed of the biſhop as preſident, and the deans cathe- 'N 
m. dral or archipreſbyters in the name of their collegiate body 1 
ie; of preſbyters or prieſts, and the archdeacons or deputies # 
ate of the inferior order of deacons, and the urban and rural 
ps deans in the name of the pariſh miniſters within their di- 
the WW viſion; who were to have their expences allowed io them 
according to the time of their attendance, by thoſe whom 
en WE they repreſented, as the practice obtained for the repre- 
on ſentatives of the people in the civil ſynods or parliament, 
n. But this part of their duty, which related to the informa— 

| tion of ſcandals and offences, in progreſs of time devolv=- , 
ed upon the churchwardens; and their other office of be- 
the Ting convened to fit members of provincial and epiſcopal 
05 Wi fynods, was transferred to two proctors or repreſentatives 
ty of the parochial clergy in every dioceſe to aſſemble in con- 
hat WW vocation, where the caihedral deans and archdeacons ſtill 
kept their ancient right, whilſt the rural deans have given 
' WF place to an election of two only for every dioceſe, in- 


| ſtead of one by ſtanding place for every deaury. Ken. 048, 
it 8 5 | 


tn WW 7. And albeit their office at fiiſt might be merely in- Their judic!t 
ine ſpection, yet by degrees they became poſſeſſed of a power on A _— 
el. to judge and determine in ſmaller matters; and the reſt e 
the ley were to report to their eccleſiaſtical ſuperiors, GH. dinary. 

it; 977. 3 „„ . 

by 


And by ſpecial delegation they had occaſionally com- 
mitted to them the probate of wills, and granting admi— 
* "iſtration of the goods of perſons cintefiate; the cuſtody 


11 of vacant benctices;” and granting inftitutions and induc- ; 
Ay tions; and ſometimes the decifions of teſtamentary cauſes, 
the | m erat N | ROY 
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ance in their 


office. 


which there appear ſome footſteps in one of the legatine 
of the ſame legate, he is commanded to have an authentic 
Gib/. 972. God. Append. 7. 

the primitive chorepiſcopi had their authority reſtrained by 


pope Alexander the third, and the council of Tours, Ken, 


Their continue | 


about, had only the name of the office (and not as other 


ſeals ee the name of the Pep alſo) engrive 
ed in it. Gib/. 972. 


deans ſeems to have been more Calum than elſewhere, 2nd 


Their gifule, | 


Deans and chapters. 


and of matrimonial cauſes, and matters of divorce, Of 


conſtitutions of Ocho: by which it is injoined, that the 
dean rural ſhall not thereafter intermeddle with the cogniz. 
ance of matrimonial cauſes: and by another conſtitution 


ſeal: All which ſhews, that anciently there was ſomewhat 
of juriſdiction intruſted with them. Ken. 641.—4. 64). 


And before their declining fate, they were ſometimes 
made a fort of chorepiſcopi, or rural biſhops : being com- 
miſſioned by the dioceſan to exerciſe epiſcopal juriſdiction, 
for the profits whereof they paid an annual rent : but a 


ſome councils, and their very office by degrees aboliſhed; 
ſo this delegation of the like privileges to rural deans, 2 
a burden and ſcandal to the church, was inhibited by 


8. This office hath been always of a temporary nature; 
and is expreſsly declared ſo to be both by Lindwood and 
John de Athon. And this was the reaſon why the ſeals 
which they had for the due return of citations, and for 
the diſpatch of ſuch buſineſs as they ſhould be employed 


But in the 7 of W the admifion of rural 


their continuance perpetual : for whilſt that ſee was va- 
cant, in the time of Archbiſhop Witleſey, ſeveral rural 
deans there were collated, whereas in other places they are 
only ſaid to be admitted; and in an ancient metropoli [tical 
viſitation of the ſame dioceſe, the firſt in every deaury 5 
ſuch an one perpetual dean. Gibſ. 972. 

And perhaps ſeveral of the deans of peculiars may 
have ſprung originally from rural deans. 

9. Finally; By the preſcription and power of the arch- 
deacons and their officials, it happened, that in the next 
age before the reformation of our church, the juriſciction 

of rural deans in this iſland declined almoſt to nothings 
And at the reformation, in the publick acts of our 1c 
formers, no order was taken for the reſtoration of thi 
part of the government of the church, In the reformat! 
legum this was provided for, but fell to the ground for 
want of confirmation by the Jegiflative power. So oy 
the 


„rural deans. 
| poſitive command, for the continuance of that office: 
| however, it proves that rural deans were thought fit mi- 
E niſters to aſſiſt in diſpenſing the laws and diſcipline of our 


Deans and chapters. 


theſe rural officers in ſome deanries have become extinct, 


in others have only a name and ſhadow left. Nor do we 


find any expreſs care further taken for the ſupport of this 


office, but only in the provincial ſynod of convocation held 
| at London, April 3. 1571. by which it was ordained, 
$ <hat the archdeacon when he hath finiſhed his viſitation, 
„ ſhall ſignify to the biſhop what clergymen he hath 


« found in every deanry ſo well endowed with learning 


„% 2nd judgment, as to be worthy to inſtruct the people 
in ſermons, and to rule and preſide over others: out of 


« theſe the biſhop may chuſe ſuch as he will have to be 
Hut this is rather a permiſſion, than a 


reformed church ; and it doth imply, that when they are 
deputed by the biſhop, they may exert all that power 


| which by canon and cuſtom reſided in the ſaid office be- 
fore the reformation, The little remains of this dignity | 
and juriſdiction depend now on the cuſtom of places, 
and the pleaſure of dioceſans. Ken, 652, 653. Gad. 
| Append. 7 = | . 


Dedication of churches. See Church. 


Defamation. 


ſt. 4. In cauſe of defamation, it hath been granted al- 
ready, that it ſhall be tried in a ſpiritual court, when money ts 
nit demanded, but a thing done for puniſhment of fin : In which 
caſe, the ſpiritual judge ſhall have power to take knowledge not- 


vit landing the king's prohibition. , 
It hath been granted already] By this it appeareth (faith 

lord Coke) that the cognizance of defamation was grant- 

ed by act of parliament ; for otherwiſe it could not be 

| granted, 2 Inft, 492. 5 


: When money is not demanded] For in this caſe, he that 
18 defamed cannot ſue there for amends or damages; but 
only for correction of the ſin, pro ſalute animæ. 2 Inſt. 


492. 2 
14 N | And 
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. OV the ſtatute of Circumſpecte agatis, 13 Ed. 1. By fatute, 
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Detamation, 
And by the ſtatute of articuli cleri, 9 Ed. 2. e. 4. In 
defamations, prelates ſhall correct, the king's prohibition nat. 


withſtanding ; firſt injoining a penance corporal, which if tie 
offender will redeem, the prelate may freely receive the monty, 

thy” the king's prohibition be fhewed, 
Not for matters 2. But to bring offences within theſe ſtatutes, they mult 


temporal. have theſe following incidents: 
As, tult, the defamation muſt not be for matters tem- 
1 


Thus if a man be called thief or trayter : : if one be fued 
for ſuch {lander in the eccleſiaſtical Courts, a Prohibition 
lieth. God. 516. 
So if one call a man a perjured perſon; ; EY muſt take 
his remedy for it at the common law. 2 Tnft. 493. 
M. 22 H. 8. A ſuit was in the ſpiritual court, for cal. 
ling one a falſe knave ; and a prohibition was granted : for 
knave originally was no word of reproach, but ſignified a 
man ſervant, and a knave child a man child. 2 1nft, 493, 
For albeit theſe words do not imply any offence of which 
the temporal law taketh cognizance, yet being alſo not of 
ſpiritual cognizance, the temporal courts will grant a 
Ben apes that the ecclefiaſtica] courts may not exceed 
eir juriſdiction, 
15 like manner a ſuit being commenced, for calling the 
plaintiff quean z a prohibition was granted, by reaſon of 
the uncertainty of that word, God, W 
E. o. Braithwaite and 1 Matthews libelled 
In the ſpiritual court againſt Braithwaite, for having ſaid 
Matthews is a rogue, a "cheating rogue, and keeps rogues 
company. And a prohibition was granted. L. Raym. 212. 
AM. 10 V. A libel was preferred againſt a man in the 
ſpiritual court, for ſaying to another, Thou art an im— 
pudent brazenfaced Beelzebub : And a Prohibition. Was 
granted. IL. Raym. 397. 2 Salk. 692. 
Nor for matters 3. Nor muſt the defamation bes for matters ſpiritual 
ſviritua! mix*d mixt with temporal. 
with temporal. Thus, E. 11 FV. A libel was preferred in the eccleſ 
aſtical court for ſcandalous words, viz. You are a damn- 
ed bitch, whore, a pocky whore, and if you have not the 
itch, you have the pox. And it was moved for a prohibi- 
tion, becauſe an action lies at common law. And this 
difference was taken, where the word pox is joined with 
other words, fo that it cannot be underſtood but of the 
french pox, there the action lies. And by Holt chief juſ- 
tice; Fhe joining it with the word wnore, will make it 
to be underſtood of the french pox, which is actionable; 
an 
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| Ty 10 G. 2. Legale and Wright. It was moved for a 


defamation muſt be for matters merely ſpiritual. 


aſtical ſlander. 


Dekamation. 


and he cited a caſe where the words were, He got the pox 
by a yellow haired wench in Moorhelds, and they were 


held actionable, And a prohibition was granted. L. Raym, 


prohibition to the ſpiritual court of Norwich, in a ſuit. 


pending there for defamation. The words were, You are 


an old rogue, and a , and I will prove you fo, and an 

old whiring rogue, and a baflard-getting old rogue: It was 
allowed, that the latter words were of ſpiritual cogniz- 
| ance; but as the fiſt was temporal, a prohibition will lie 
for the whole. And a rule was made to ſhew cauſe, On 


ſhewing cauſe, it was alledged that theſe words were not 


of a temporal nature ſufficient to ground a prohibition. 
| But the court held the contrary; and accordingly the 


rule was made abſolute, 2 Jur. Eccl, 215. . 
4. But to intitle the ſpiritual court to juriſdiction, the 


Thus in the caſe of Smith and NMaod, M. 5 W. Libel 


waived but the word ꝛ0heremaſter (none of them being ſuch 
s an action may be brought for at the common law), it 


no more than the words of one non- compos mentis or mad. 


But by Holt chief juſtice; to ſay whoremaſter of a man, 


is the ſame with whore of a woman, which is an eceleſi- 
2 en, e 55 | 
H. 9g Car. Gobbet's caſe, A prohibition was prayed, to 


ſtay a {uit in the ſpiritual court for defamation, in ſpeak- 
ing theſe words, He is a cuckoldly knave; and a precedent 
| Was cited, that for ſaying he is a knave, and a cheating 
| knave, ſuit being in the ſpiritual court, a prohibition was 


granted upon good adviſement. But the court ſaid, that 
precedent is not like to this caſe; for there was not any 


| offence wherewith the ſpiritual court ought to meddle; 


But for ſpiritual 


matters only. 


in the ſpiritual court for theſe words, You are a rogue, 
| raſcal, whoremaſler, and a fon of a perjured affidavit bitch. 
A prohibitjon was moved for; and all the words being 


was urged that it is only a word of heat, and that words 
of paſſion are not defamatory, but regarded by the hearers 


but in this caſe, for theſe words, it is properly to be ex, 


amined and puniſhed there. 
nied, Cv. Car. : 


. 2 G. 2. Fergufom and Cuthbert, A prohibition was 


And a prohibition was de- 


moved to a ſuit in the ſpiritual court, for calling a woman 
it and /irumpet, and ſaying he would cut his wife's legs 


off if ſhe was ſuch a ſtrumpet: And denied; for, by the 


court, 
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In what caſe 


Defamation. 


court, they are 2 charge of incontinence, and the fignifies: 


tion of them wel! known. Str. 823. 
T. 40 Flix. Pollard and Armſbaw. Pollard and his wiſe 
brought an action againit Armſhaw for theſe words, Thou 


art a whore, for J. 8. goliſmith, hath the uſe of thy 


body, and a cart is too good for thee, By the court, The 


words are of ſpiritual cognizance only, and the aQtion 
will not lie. Gouldſo, 172. God. 519. 


E. 3 An. Graves and Blanchet. An action was brought 


for theſe words, She is a whore, and had a baſtard by her 


father's apprentice, And judgment was arreſted, The 


court faid they could not overthrow ſo many authorities, 
The reaſon of the J:w is, that fornication is a ſpiritual 
offence; and no act on lay at the common law for what 


the common law took no notice of, without {pecial. da- 
mage. 2 Salk. 696. 


E. 4 An. Aubirry and Barton. A woman libelled again! 


another in the ſpiritual court, for theſe words, You are a 


brandy-noſed whore, you ink of brandy, And a prohibi- 
tion was moved for, becauſe they were words of heat, 
and did rather charge the defendant with intemperance 
than incontinence. But by Holt chief juſtice, Prohibition 


hath been denied in like caſes forty times. 9 Anda probi- 


bition was denied. L. Raym. 1136. 

A. 7 Car. Helling ſhead's caſe. Hollingſhead prayed a 
prohibition to ſtay a ſuit in the ſpiritual court for defama- 
tion, for ſpeaking theſe words, Thou art a bawd, and! 


will prove thee a bawd. And becauſe theſe are words pro- 
perly determinable in the ſpiritual court, and for which 


no action lies at the common law, the prohibition was de- 


nied. But for ſaying, Thou keepeſt an houſe of bawdry, 


this being matter determinable at the common law by | in- 


dictment, ſuit thall not be in the ſpiritual court. Cr, 


Car. 229. | 

So in the ab of Lockey and Danger field, M. 12 C. 2. 
Libel in the ſpiritual court for theſe words, You are 2 
bawd, And upon motion for a prohibition, caſes were 
Cited to prove, that an action would lie. But the court 
upon conſideration diſcharged the rule; for it is not 2 
charge of #-eping a bawdy houſe, which is puniſhable as 2 
temporal offence ; an action will lie for theſe words, but 
for the word bawd only it will not; that being perhaps 


no more than a ſolicitation of chaſtity. Str. 1100. 
ra Ws T. 35 Eliz. Davies and Gardiner. An action upon the 


an action at law Caſe of ſlander, was brought by Anne Davies againſt John 
vill lic for mat. Gardiner: That whereas there was a communication ef 


ters merely ſpi- 


ritual. 


marriage to be had, between the plaintiff and one Anthon) 
EIcock; 


Defamation. 
flcock ; the defendant, to the intent to hinder the ſaid mar- 
riage, ſaid and publiſhed, that there was a grocer in London 
that did get her with child, and that ſhe had a child by the 
| {aid grocer ; whereby ſhe lo her marriage. To which the 
| defendant pleaded not guilty, and was found guilty, at the 


| affizes at Ayliſbury, to the damages of 200 marks. And now 


| it was alledged in arreſt of judgment, that this matter ap- 
peareth to be merely ſpiritual, and therefore not deter- 


minable at the common law, but to be proſecuted in the 


ſpiritual court. But by the court, The action lies here; for 
a woman not married cannot by intendment have ſo great 


advancement as by her marriage, whereby ſhe is ſure of 
maintenance for her life, or during her marriage, and dower 
| and other benefits which the temporal laws give by reaſon 


| of her marriage: and therefore by this ſlander ſhe is great- 
ly prejudiced in that which is to be her temporal advance- 


ment; for which it is reaſon to give her remedy by way 


of action at the common law, Poph. 36. „ 

7. 9 Car. Pen ſon and Goody, Action upon the caſe: 
Whereas he keepeth an alehouſe licenſed by the juſtices, 
the defendant to ſcandalize the plaintiff 's wife ſpake theſe 


words to her, Hang thee, bawd ; thou art worſe than a 
bawd; thou keepeſt a houſe worſe than a bawdy houſe; 


and thou keepeſt a whore in thy houſe, to pull out my 
throat, Upon not guilty pleaded, it was found for the 


plaintiff, It was moved in arreſt of judgment, that theſe 


words are not actionable. But it was agreed, that for 


ſzying one is a bawd, and keeps a bawdy houſe, an action 


lieth; becauſe it is a temporal offence, for which the 
common Jaw inflits puniſhment : But to call one bawd, 
without further ſpeaking, an action lieth not, no more 
than to call one whore; but it is a defamation puniſhable 
in the ſpiritual court. Cro. Car. 329. 5 
So if a man who hath lands by deſcent ſue in the ecele- 
ſaftical court againſt another for calling him baſtard; a 
prohibition ſhall be granted, for this tendeth to a tempo- 
ral diſinheritance. 2 Roll's Abr. 292. „„ 
But in the caſe of Bernard and Beale, E. 16 Ja. On an 


action upon the caſe, for ſaying that the plaintiff had 
two baſtards, and ſhould havd kept them, by reaſon of 
which words diſcord aroſe betwixt him and his wife, and 
they were likely to have been divorced ; after verdict, it 
Was moved in arreſt of judgment, that theſe words were 


not aftionable, becauſe he doth not ſhew any temporal 
loſs, as loſs of marriage, or the like; and this imagina— 


tion to be divorced is not to any purpoſe, for it is but a 


cauſcleſs 
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Words ſpoken 
__ a clergyman. 


Words ſpoken 


in London. 


83 . 
Dekamation. 
cauſeleſs fear. And of that opinion was the whole court, 
And therefore it was adjudged for the defendant, Cro, 7a, 


472 
6. Dr. Gibſon ſays, Ifa miniſter 3 is Jefamed i in any ar. 


ticle relating to the diſcharge of his miniſterial function; 


this is agreed by the books of common law, to ve duly 
triable in the ſpiritual court, Gib/. 1025. 
zut in the caſe of Coxeter and Parſons, H. 10 17 Dr 


Parſons libelled agiinſt Coxeter in the ſpiritual court, for 


ſaying of him, He had no ſenſe, was a dunce, and 1 


blockhead, and he wondered that the biſhop would lay his 


hands upon ſuch a fellow, and that he deſerved to have 


his gown pulled over his cars. And a prohibition was 


granted: For a parſon is not puniſhable in the ſpiritual 


Court for being a knave or a blockhead, more than another 
man. And whereas it was urged that a parſon might be 


deprived for want of learning, Holt chief juſtice ſaid, if 
that be the caſe, he muſt bring his action at law; for that 


was a temporal damage. 2 Salk. 692. 


T. 19 H. 8. The prior of Laund | belled ; in the ſpiritual 
court int Robert to and 7ohn Lee, for calling the prior 
churl's ſon, rotten chuil, and cankered churl ; and a pro- 
hibition was granted: for the words concerned no ſpiri— 
tual matter, and therefore he could not ſue for them in 
the eccleſiaſtical court; neither could be have action for 
them at the common law. 2 Inſt. 493. : 

H. 66G. 2. Muſgrave and Bovey. A orobibiion. was 


granted to a ſuit for theſe words, ſpoken by one clergyman 


of another: You are an old rogue, and a raſcal, and a 
contemptible fellow, deſpiſed and hated by oy body, 
Stn. 946. 


7. H. 13 #; Jab fin and Bewick, A rule was made for 


a prohibition. to be granted, unleſs cauſe ſhewed, to the 


cConſiſtory court of the biſhop of Wincheſter to ay : a {uit 


againſt the plaintiff by the defendant, for having ſaid to 
the defendaift, Thou art a whore; and for having ſaid to 
the defendant's huſband, You have married an old whore, 
and therefore have no children ; upon ſuggeſtion of the 


cuſtom of London to cart whores, and that theſe words 
were ſpoken in London. And on ſhewing cauſe againſt the 


rule, it was urged, that it appezred upon the face of the 
ſuggeſtion, that as well the plaintiff as the defendant lived 
out of the juriſdiction of London, viz, Bewick at Be 2WiCK 


in Middleſex, and Johnſon in the pariſh of St Olaves 


Southwark; and therefore it would be hard to deprive 


the defendant of puniſhing the pla'ntiff for having ſpoken 
theſe 


78 


| theſe malicious and defamatory words, in a court where 


Defamation. 


ſhe may proceed, to drive her to another court where ſhe 
cannot proceed, the plaintiff living out of the juriſdic— 
tion of the court, And of that opinion was the whole 


court, And Holt chief juſtice ſaid, that if in ſuch caſe. 


a prohibition were granted, it would give licence to all 


the market women, when they were in London, to de- 


fame their neighbours without fear of puniſhment, And 
the rule was diſcharged, L. Raym. fil.  _ 
7. 5 G. Argyle and Hunt. Libel in the ſpiritual court, 


for the word whore ; which upon the face of the libel | 


appeared to have been ſpoken in London: and after ſen- 
tence, it was nioved for a prohibition, becaule the defect 
of juriſdiction appeared in the libel itſelf, and the court 
will judicially take notice of the cuſtom of London, 
where an action lies for the word whore. By the court: 


The rule is, that you ſhall never allege matter out of the 


libel, as a ground for a prohibition after ſentence ; but 
the foundation of our granting it muſt ariſe out of the 
libel itſelf in defect of juriſdiction. And if there be a 


defect of juriſdiction appearing in the libel, then the 
party never comes too late; for the ſentence and all 
other proceedings are a mere nullity. But where the 


ſpiritual court hath an original juriſdiction, which is to 
be taken from them upon account of ſome matter ariſing 
in the ſuit, as for defect of trial; there after ſentence 


the party ſhall never have a prohibition, becauſe he him- 


ſelf hath acquieſced in their manner of trial, which is a 
waiver of the benefit of a common Jaw trial. It is true, 
theſe words appear to be ſpoken in London ; but how 
deth the cuſtom of London appear to us? There is no- 
thing of that in the libel; and though we have ſuch a 


private knowledge of it, that upon motion we do not put 


the party to produce an affidavit, becauſe the other fide 
never diſputes it, yet we cannot judicially take notice of 
It; and if any body ſhall inſiſt on an affidavit, we muſt 
have it in every caſe, It was never known that the court 
Judicially takes notice of private cuſtoms ; but they are 


always ſpecially returned. In the caſe of Stine and 


Fowler, M. 9 An. there was a preſcription for the pa- 
riſhioners to repair the fences of the churchyard; and af- 
ter ſentence they came and ſuggeſted, that the rector was 
bound to thoſe repairs; and that the ſpiritual court, in- 


aſmuch as the preſcription was not admitted, had no 


Power to proceed: but the court held, they came too late 
after lentence, : Str. 187. | | 
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Matters given 
in evidence. 


In what time the 
:-.* ſuit muſt be 


commenced, 


Defamation. 
M. 8 Ges. Vicars and Worth. 


man to be ſo, are not within the cuſtom. 


court held the contrary ; 


prohibition was granted. 


held to be within the cuſtom of London ; 


The wife libelled in the 
ſpiritual court, for words which appeared on the libel to 
be ſpoken in London ; the words were (ſpeaking to the 
huſband), You are a cuckoldly old rogue, and was cuc- 
kolded by a porter. And againſt a prohibition it was 
urged, that the cuſtom of London extends only to the 
word whore ; and that words which only import a wo. 


But the whole 


for prohibitions have been 
often granted where the words are tantamount. Ard; a 
Str. 471 
T. 9 Geo. Cork and Ming field. The word trumpet u was 


but the de- 


fendant not coming for a prohibition till after ſentence, 
the court denied a "prohibition, on the authority of Archi 
and Hunt, tho' it appcared on the libel to be ſpoken in 


London. Str. 555. = 
8.By the 1 Ed. 3. ſt. 2. c. 11. -tnrldled.; 


No ſuit ſhall 


be made in the ſpiritual court againſt indictors : 75 con- 
mons do grieveuſly com lain, that when divers perſons, as well 
clerks as lay people, have been indifted before ſheriffs in their 
turns, and after the ing ui¹ũτ procured be delivered before the juſti 
ces; after their del1verance they do ſue in the ſpiritual court 
_ againſt ſuch indictors, ſurmiſing againſi them that have defanel 
them, to the great aumage of the indiffors, wherefore mam 
People of the ſhire be in fear to indie? ſuch offenders ; ile 
King will that in ſuch caſe every man that feeleth himſelf griev- 
ed thereby, ſhall have a prohibition Jo men't in the chancer y pm 


bis caſe. 


Before ſheriffs in their turns] Altho' the 11 pro- 
vides expteſsly for indictors in the turns only; yet it ex- 
tends as well to indictors in all other courts, and to 2ll 
witneſſes, and to all others who have affairs in the tem- 
poral court; and who ſhall not be therefore ſued or mo- 
leſted in the court chriſtian. 


12 Co. 43. 
9. Regularly, if the party defamed doth not commence 


an action or cauſe of defamation, and conteſt ſuit in the 
ſame, within a year from the time of uttering the words; 
the action is taken away by the lapſe of the year: for in 
ſuch caſe, the plaintiff ſhell be ſuppoſed to have remit- 
ted the injury, at leaſt not to recall it to mind; eſpecially 
if the party defaming, and the party defamed after utter- 
ing of the words, have been very familiar and converſant 
together, as in cating, drinking, ſaluting each other, or 


other ſigns of familiarity, Clarke Tit. 118. 


Zut 


Dekamation. 127 
But if the defamatory words were uttered in the abſence 
of the plaintiff, he being then perhaps in remote parts out 
of the kingdom; and he doth inſtitute the cauſe ſo ſoon 
as he returns, or at leaſt within a year after his return to 
thoſe parts or to that pariſh in which the defamatory 


words were ſpoken, and cauſeth ſuit to be conteſted in 


the ſame; his action is not taken away. Clarke, Tit. 
110. | „ 
By the ſtatute of the 21 Ja. c. 16. Actions upon the 

caſe for ſlandrous words ſhall be brought within two years af < 

ter the words ſpoken, and not after: and if the jury ſind the 

damages under 40 ſhillings, the plaintiff ſhall have no more 

60s than damages, er 

But by ſtatute 27 Geo, 3. cap. 44. no ſuit for defa- 

matory words ſhall be brought in any of the eccleſiaſti- 

cal courts, unleſs the ſame ſhall be commenced within 

ſix calendar months from the time when ſuch words ſhall 

have been uttered, . . „ 
10. M. g Ja. Webb and Cook. Prohibition to ſtay a x, Chat cate the 
ſuit in the eccleſiaſtical court at Norwich for defamation, defendant may 
and calling him whoremaſter, and ſaying that he had ay. 
baſtard ; and ſhews, that the defendant who ſues in the 


| ſpiritual court was ſentenced for this cauſe of having a 


baſtard, and ordered to keep the baſtard at the ſeſſions at 


Norwich. And notwithſtanding, they would examine 


this again in the ſpiritual court. And upon this ſuggeſ- 
tion the defendant demurred. And it was adjudged, that 
the prohibition ſhould ſtand : For being ſentenced to be 
the reputed father by the juſtices of the peace, which is 
by the authority of the ſtatute law; it cannot now be 
impeached in the ſpiritual court, nor elſcwhere ; and all 
are concluded to ſay the contrary, until it be reverſed, 
„„ . 

So in Cooke's caſe, E. 17 Ja. The plaintiff ſued the 
defendant in court chriſtian, for calling him a baſtard- 


maker; and the defendant juſtified, becauſe he was proved 


to be ſuch before two juſtices of the peace, according to 
the ſtatute of the 18 Eliz, which plea the judges in the 
court chriſtian refuſed : Wherefore a prohibition was 
awarded, 2 Roll. Rep. 82. . 5 
Ii. If any perſon is called to anſwer in a cauſe of de- Ca 


— 


where there 


famation, if the plaintiff hath alſo defamed the defendant, arc mutual defa- 
the defendant may in the very ſame cauſe re-convens the mations. 
plaintiff, that is, he may give a libel in the preſence of the 

Plaintiff and his proctor, tho' no citation was firſt taken 
out againſt him. But in theſe caſes of re- convention, the 

OR . parties 
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releaſe the wife's jn the ſpiritual court for calling her whore, and there 


But he may re- 


ecution. injoined at the diſcretion of the judge. And after paſſing 


„ Defamation. 
parties muſt proceed together in the conteſting of ſuit, in 
deſiring one and the ſame term probatory, in the produc. 
tion of witneſſes, in the concluſton, and in the pronoun. 
cing of ſentence ; and ſo in all things, unto the end of 
the ſuit. And if defamatory words, mentioned in the li. 
bel, are mutually proved, a mutual compenſation is to he 
made, both as to the penance and the charges; that 18, 
there ought to be no penance injoined, nor any condemnz. 
tion in charges on either part, But it is otherwiſe, where 
two ſeparate cauſes of defamation, are commenced. And 
note, that in cauſes of re-convention, tho' a compenſation 
may be made between the parties, yet ſeeing defamers are 
by law to be corrected ; the judge may, if he pleaſeth, 
correct theſe defamers ex mero officio at his pleaſure, 
Clarke, Tit. 134. J 8 
Huſband cannot 12. M. 10 Geo. Tarrant and Maur. The wife libelled 
"ee being proceedings likewiſe for defamation againſt her 
by the other, the two huſbands enter into an agreement to 
ſtay proceedings on both ſides ; and upon one of the wives 
going on, the huſband moved for a prohibition: But it 
Was denied. For, by the court, The ſuit is by the wiſe 
to recover her fame, and it is not in the power of the hul- 
JJ 8 
13. But if a feme covert ſue in the ſpiritual court, 
leaſe the cofls. and recover coſts, if the huſband releaſe them, the wife is 
barred, For ſince the huſband is liable to the charges of 
the ſuit expended by the wife, he ſhall have the coſts in 
recompence; beſides that, the wife cannot have a chattel 
intereſt excluſive of her huſband. But if the huſband dies, 
the wife ſhall have them, becauſe they were a thing in 
action; and they ſhall not go to the executors of her huſ- 
band. Chamberlain and Hewitſon. H. 7 V. L. Raym. 74 
ten en 34 The puniſhment of defamation, is penance to be 


of the ſentence, the judge declareth, in the preſence cf 
the offender or of his proctor, the manner in which the pe- 
nance ſhall be performed. And if the party is preſent, 
he is admoniſhed by the judge (otherwiſe a monition 1l- 


ſueth againſt him under ſeal), to take out of the regil- 
try of the court a ſchedule of his penance, and to per- 
form the ſame according to the form of the ſaid ſchedule, 
and to make certificate of the due performance thereof 
on or before ſuch court day as ſhal! be appointed, and alſo 
to pay the coſts taxed within a time limited, on pain cf 
excommunication. 1 Ovght, 391, 2, 


It 


It 


Defamation. 


If the words were ſpoken in a publick place, then the 
penance is ufually injoined to be done publickly, as in 


the church of the arith where the perſon defamed dwel]- 
eth, in time of divine ſervice, in the preſence of the perſon 
| defamed (if he has a mind to be preſent), but not covered 
with a linen garment as in cauſes of correction. But if 
| | the words were ſpoken in a private place, then the pe- 


nance is done in the houſe of the perſon defamed, or of 
the miniſter, or of ſome other honeſt neighbour. L 


| Ought. 392 b 


And the form of words uſually is this: The de- 
famer publickly pronounces, that by ſuch and ſuch words 


(a5 are ſet forth in the fentence to have been ſpoken by 


him) he hath defamed the plaintiff; and therefore that 


| he begs pardon and forgiveneſs, firſt of God, and then of 
| the party defamed, for his uttering ſuch words. 1 Out. 


| 392) * 


Degradation. 


\Eoradation is an eccleſiaſtical cenſure, whereby a 
clergyman is deprived of his holy orders which 


W icrmcrly he had, as of prieſt or deacon. God. Rep. 30g. 


2. And by the ce non law, this may be done two ways: 
either ſummarily, as by word only; or ſolemnly, as by 
| deveſting the party degraded of thoſe ornaments and rites, 
which were the enſigns of his order or degree. God, 


Rep. 309. 


3. Which ſolemn degradation was anciently performed 
in this manner, as is ſet forth in the ſixth book of the de- 


| Cretals: If the offender was a perſon in inferior orders, 


| then the biſhop of the dioceſe alone, if in higher orders 
as prieſt or deacon, then the biſhop of the dioceſe to- 


| gether with a certain number of other biſhops, ſent for 


| the party to come before them. He was brought in, 


| having on his ſacred robes, and having in his hands a 


book „veſſel, or other inſtrument or ornament appertain- | 


ing to his order, as if he were about to officiate in his 


function. Then the biſhop publickly took away from 


him, one by one, the ſaid inſtruments and veſtments be- 
| longing to his office, ſaying to this effect, This and 


| this we take from thee, and do depri ive thee of the honour 


Vor. II. K of 


129 


130 Degradation. 


of prieſthood; and, finally, in taking away the laſt (4. 
cerdotal veſtment, laying thus, By che authority of God 
almig aby: the Father, the Sen, 280 che Holy Ghoſt, and of 
us, we do take from thee the clerical habit, and do depoſe, 
degrade; deſpoil, and deprive thee of all. order, beneft, 
and privileg e of the clergy. Gif. 1096. 

An this ſcemeth to * ive been done in the moſt dit. 
oracelſul manner pofliblez of which there ſrem to he 
iome remains, in the con on exh,ẽ,u of ee a max 
gun euer bis cars. 5 

e e DY- an "T2 2 Sentence againſt a miniſter, of deja 
frricn from the miniſtry, ſhall be pronounced by the bj. 
irop only, Wich the alkifance of his chancellor and 
dean (if they may conveuicntly be had), and ſome of the 
p-irbendaries, if the court be bett near the cathedral 
church; or of the archdeacon, if he may be had cont 
t:etitly; and two ether at feat grave miniſters and 
prescheis to be called by the bihop, when ine court 1s 
kept in other places. 8 5 
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FEE court of dele, Zates is ſo calicd, beeiuſe theſ 
delegates Co fit by force of the king's Commiſion 
under the great ſcal, upon an en to che King in ile 
court of chancery, in three cauſes: 1. When a ſentenc 
is given in any «eccleſiaſtical cauſe by the archbiſ{aop er 
his ciEcial, 2, When any lentence is given in any - 
cleſiaſtical clauſe in places ex :empt. 3. When *a ſentence 
is given in the aumiial's court, in ſuits civil and malte, 
by the order of the civil law. And theſe commilliore!s 
ale Called delegates, becauſe they are delegared by te 
king's Commiſſion for theſe purpoſes, 4 It. 32. 
The law concerting this court, talieth in under ti 
title h Av} cal. | 
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Ocprivatio 


Depꝛivation. 


Eprivation is an ecelefiaſtical cenſure, whereby a cler- 
D gyman is deprived of his parſonage, vicarage, or 
| other ſpiritual promotion or dignity. Deg. p. 1. c. 9. 

And the cauſes of ſuch deprivation are properly and na- 
turally determinable by the ecclefiaſtical laws of this 
realm : But becauſe generally there are eſtates of freehold 
cependant upon theſe promotions and dignities, and an- 
| nexed to them inſeparably, which reſt at the ſole deter- 
mination of the common law; the courts of common 
law do ſometimes inſpect and regulate the proceedings of 
| the eccleſiaſtical courts; and where they proceed againſt 
the rules of law, they frequently pronibit them: (eſpe- 

cially where ſuch ſentence for any offence is inflicted by 
act of parliament.) Deg. p. 1. c. . e 
In all cauſes of deprivation of a perſon actually poſ- 

ſeſſed of a benefice, theſe things muſt concur : 1, A mo- 
| nition or citation of the party to appear. 2. A charge 
given him, to which he is to anſwer, called a libel, 3. 
A competent time aſſigned for the proofs and anſwers, 
4. A liberty for counſel] to defend his cauſe, and to except 
zgainſt the proofs and witneſſes. 5, A ſolemn ſentence 
after hearing all the proofs and anſwers. Theſe are the 
fundamentals of all judicial proceedings in the ecclefiaſti- 
cal courts, in order to adeprivation. And if theſe things 
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eſt de not obſerved, the party hath juſt cauſe of appeal, and 
may have a remedy by a ſuperior court, And theſe pro- 
e ceedings are agreeable to the common juſtice and reafon 
.c of mankind ; becauſe the paity accufed hath the liberty = 
ot of defence, and the right of appeal. 1 Still. 323. Hl. _ M 


As Parerg. 30. | | 
e ©) Can. 122. Sentence againſt a miniſter, of depriva- 
„e, boa from his living, ſhall be pronounced by the biſhop 
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etz only with the aſſiſtance of his chancellor and dean (if they 

ihe may conveniently be had), and ſome of the prebendaries, 

| i the Court be kept near the cathedral church; or of the 

tte echdeacon, if he may be had conveniently, and twa 
other at leaſt grave miniſters and preachers to be called by 
(e biſnop, when the court is kept in other places. N 


Deviſe. See Willg. 
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Dilapidations. 


D of chancels, to be repaired by lay imt u. he 
£4 priaters, are treated of under the title Church. | wha 
| | 6s | | . | tot 
A biſhop as ſoon as he is inſtalled, and a rector cr vi. tob 
car as ſoon as he is inducted, ought to procure workmen, WF pert 
as carpenters, maſons, tilers, and others ſkilled in build. oft 
ing, to view the dilapidations or whatſoever ſhall want L 
repairing, and write down for what ſum a workman will F 
or may rebuild or repair the ſame, and ſet their hands to 


the ſame for a memorial thereof when they ſhall be called 


to be witneſſes thereunto. For after this inſpection ſhall 4 
be made, ſuch biſhop, rector, or vicar may commence bis tlie 
ſuit for dilapidations when he pleaſeth. And ſuch work- me 

men in ſupport of the action ought to prove, that ſuch Li 

decay cannot ſufficiently be repaired or amended for les WWF wh 

than ſuch fum, and that they themſelves would not doit tri 
tor leſs, And that ſuch'proof may be ſufficient, it is ch 
requilite, that there be two witneſſes in every particular, in 
and not one witneſs to one kind of work only and ano- Wi te: 
ther to another. Clarke, Tit. 124. 1 Ought. 253. . 
If the benefice hath been vacent for ſome time, as for ou 

three or four years; or if the incumbent hath not ſud i 

for ſome time after his induction or inftallation, nor cauſ- Wi 

ed the dilapidations to be viewed and eſtimated ; he ſhall Wi . 

not be intitled to recover the whole ſum eſtimated for di- 

lapidations, but conſideration ſhall be had of the time WR 9 

elapſed from the ceflation of the laſt incumbency, and a i te 

proportionable deduction made for the decays which may Wi 

reaſonably be ſuppoſed to have happened during ſuch in- n 

termediate time. Clarke, Tit. 126. 1 Ought. 255. S 

More particularly; concerning dilapidations, the fol- WW 
lowing conſtitutions and ſtatutes have been made: 
Edm. / the rector of a church at his death ſhall leave ti: P 

houſes of the church ruinous ar decayed, fo much ſhall be deduil- i 

ed aut of his eccleſiaſtical goods as ſball be ſufficient to repair Wl © 

the ſame, and to ſupply the other defec! of the church. Tit it © 

fame we do decree concerning theſe vicars, who have all the r. 
venues of the church, paying a moderate penſion. For inaſmuch ii * 

as they are bound to the premiſſes, ſuch portion may well be de. 

ducted, and ought to be reckoned amongſt the debts. Alway! 

nevertheleſs having a reaſonable regard to the revenues t 

church, when ſucb deductien is to be made, Lind. 250. * . 

1 5 . 504 „ 
* ] 


Wn. 


: quality of the thing to be repaired ; 
| for neceflity, but not for pleaſure. Id. 


Dilapidations. 


Shall leave the houſes of the church ruinous or decayed] As, 


the manſe of the rectory or vicarage; and other buildings 
| whatſoever, the building or reparation whereof pertaineth 


to the rector or vicar immediately. But otherwiſe it ſeemeth 


| to be, of thoſe houſes the building or reparation whereof 
| pertaineth to others, as of tenants and at by virtue 
of the tenure of their lands. Id. 


$1 much ſhall be deducted] Either by himſelf in his laſt 


| will and teſtament ; or by the ordinary, whoſe office it is 
| to provide for the church's good, Id. | 


Out of His ecclefraflical goods] Which he hath obtained 


| the right of his church: for ſuch goods by tacit agree 
ment are bound to the ſaid reparation, but ſuppoſe (ſaith 


Lindwood) he hath not eccleſiaſtical goods ſufficient; 


whether ſuch reparation ought to be made out of his pa- 

| trimonial goods hath been made a queſtion, It ſeemeth 

(be ſays) that if he hath employed his eccleſiaſtical goods 

in the improving of his patrimony, or if by too much at- 
| tention to his worldy affairs he hath neglected his eccle- 
| fiſtical ; in ſuch caſe, he is bound to make ſatisfaction 
| out of his patrimonial goods. Id. 


4s ſhall be ſufficient] And if there be not ſufficient, then 


| ſo far forth as the goods will extend. Id. 


To repair the ſame] Having regard to the exigencies and 


And to ſupply other defects of the church] So far forth as 


| they belong to the rector or vicar to be ſuſtained. 1d, 


Ought ta be reckoned among / the Achis] And therefore to 


de pr aforred before legacies ; for legacies are not to be 
| paid, until the debts ſhall be firſt ſatisfied. Id. 


But albeit the law allows the payment of dilap! dations 
before legacies, yet the ſame are not to be paid before 


other debts; for the common law (Sir Simon Degge ſays) 


prefers the payment of debts before damages for Lilapages 


| tions. Deg. p * 8. 


8 L - the intent "as we may provide a remedy 


| againſt the covetouſncſs of divers perſons, who alihs' they re- 
cle much ſubſtance from their churches and eccleſtaſtical bene- 
bei, do yet neglect their houſes an other edrfices, % as not to 
1 Preferve them in repair, nor build them when Tuinous and 
auen det; by reaſon whereof def formity accupieth the fate of | 


3 _. 
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134 Dilapidations. 


N the churches, and many inconveniences enſue : Me do ordam 5 
and ftablijh, that all clerks ſhall take care, decenily 10 repair , 
| the hiuſes of their benefices, and other buildings, as need ſpal ec. 
| require; Whereunto they ſpall be earneſtly admoniſhed by ther ef 
'| bijheps or archdeacons; and if any of them, after the monitin a! 
1 of the biſhop or archdeacons ſhall negle# to dy the ſame fer thy ti 
{1 ſpace of two months, the biſhsp ſhall cauſe the ſame efſefual,y 
| to be dene, at the ceſis and charges of ſuch clerk, out of th MR + 
1 profits of his church and benefice, by authority of this preſent 1 
| flatute ; cauſing ſo. much thereof to be received, as ſhall be fuf- FF 
4 ficient for fuch reparation, The chancels alſo of the church x 
i they ſpall cauſe to be repaired by thaſe who are bound thereunts, be 
| according as is above expreſſed. Alſo we do injoin, by atiifta 1 
t tion of the divine judgment, the archbifhaps and biſbaps om i ;: 
# _ other inferior prelates that they do keep in repair their houſe p 
1 and other edifices, by cauſing ſuch reparations to be made a; 

4 they knew to be needſul. Athen. 112. 

1 That all clerks fhall tate care] Under which general e ex- 4 
| _ preition are comprehended curates and prebendaries and Wi : 
1 all others having By: cecleſiaſtical benefice whatlorver, | 7 
| 1. | 
| . Jeri cunts they ſhall bi earneſlly admmiſhed by 5 b: 2 

1 or archdeacors] And this hath ſometimes been done by a 

4 general monition throughout the gioteſe, or deanry, 

i Gilf. {0b 
1 Shall neglect 10 do the fame for the ſpace of two months] . 
Il At leaſt, to fet about the fame : for it may be that ſuch j 
1 | time ſhall by no means be ſufficient for the tinilning q 
l thereof. Id. 

Oui of the profits ef the church and 3 80 that it is ˖ 
' lawful for the ordinary to ſequeſter the lame, for the v 
1 making of ſuch reparations, I. i 
il | Cauſing fo muc!! 1 1 Le — And ſo! d to o the 

beſt purchafer. Id. | v 
[ As ſpall 7% riert; r [«h reparation) According to the i g 
0 diſcretion of the Eibe, 28 peraucular occalions require, : 
ü The general practice is a fitth part. And if the party is ; 
i diſſatisficd, he may zppeal. Aiben. 112. 1 Still, 61. 
| Me pb ham. Ve do ordain, that no inquiſtion to be mad? 0 
1 goncernivg the defects of houſes or ether things belonging to un T 
ay eccle e/eaflical henefice, ſhall avaid to the prejudice of annther, i- 0 
15 leſs it be made by c. call le „ in ferm of lau, the I 


part} 


Dilapidations. 


| party intereſted being firſt cited thereunto, And the whole ſum 


ejtimated fer the defects of heuſes or oiher things belonging to 


ecclefiaſireal benefices, wheiher ſrund by inguiſition, or by way 


of compoſition mode, the dicce/an of the place jnail cauſe to be 
abplied te the reperation of ſuct deſects, within a competent 
tims to be appointed by his Uiſcretion. Lind. 254. 


Inquifition to be made] Which may be done, not only at 
the inſtance of any patty intereſted, but alſo by the judge 
himſelt ex cis. For the ordinary; without any appl:- 
cation made by any perſon, my cauſe the houſes of the 
church to be covenably repaired out of the profits of the 
benefice. And ſuch in quiſition as aforeſaid may be made 


without any fame ef the defects preceding. And the 
reaſon is becauſe it is done, not for deprivation of the 


parſon, but for amendment of the defects. IIA. 


Concerning the deſecùs of hauſes or «ther things bel;nging to 


an eccleſiaſtical benefice} That is, of which the beneficed 
perſon hath the burden and charge of reparation ; as of 


the chance], Incloſures, hedges, dit ches, and ſuch like. 
[1, 


| Shall avail to the Srefud; ce $f 8 ther] That is, of the 
be -nefced perſon himielt, if he be living; or of his exe 
cutors or admin! ftrators, if he be dead. Id. 


Unleſs it be made by credible perſons] As for Jane, 
able and experienced workmen ; as elſo clergymen, hav=- 
ing {kill und knowl: doe in ſuch matters, who are. uſa]; 
joined with laymen in the manda es for ſuch inquiſitious 
to be made. II. 


Sworn in farm of law] That is, who ſhall ſwear, that 


they will truly make inquiſition, without hatred or fa- 
our or any intereſt which —＋ have or hall have there- 


in. 14. 


The party intereſted being fir F cited ther eur ] And if the 


witneſlos of the par: * ſuing for dil-pications, either for 
favour, or becauſe they have taken the work to be done, 


| or have had a promite thereof, ſhall dep«ſe that the Ce- 


cays cannot be repaired for leſs than ſuch a ſum; the de- 
fendant, if he ſhall ſee cauſe, 


the e contrary, and ſhall be a to carry workmen up- 
on the premiſi. s to inſpect the dilapidarinns, and may 
make exceptions, and 3 Ca ove the c{timate (if it is ex- 
ceſſive) by more or more ſkilful workmen, Cake, Tit. 
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Dilapidattons. 
If the party cited doth not appear, thro' contumacy, 
the inquiſition nevertheleſs may proceed. Lind. 254. 


Or by way of compoſition made] For the parties may 
agree, without any Inquiſition, for a certain ſum to be 
laid out in the reparations. Lind, 254. 


The dioceſan ef the place ſhall cauſe to be applied] So that 


his inferior, namely, the archdeacon cannot by this con. 
ſtitution do that which followeth. For albeit the arch. 
deacon may admoniſh the perſon beneficed to make due 

eparation; yet the biſhop only ſhall cauſe ſo much of 


the profits to be received, as may be e for making 


the reparations. Lind. 254. 


Shall cauſe 1 be applied By ecclefiaftical cenſures and 


other lawful remedy, and alſo by ſequeſtration. of the 
profits. Lind, 254. 


IVithin a competent time te be appointed "A bis Here 


In a juſt and reaſonable manner; ; otherwiſe the pry may 


28 Lind, 4 


By the ſtatute of the 13 The £306 IWhere ts eccle 
fraſlical perſons, being endowed and fol ed of ancient palace, 
manſion houſes, and other edifices and buildings belonging 1 
Heir eccleſiaſlical benefices or livings, have not only ſuffered the 
fame, for want of due repar ations, partly to run ta great 

rain and decoy, and in ſome fart utterly to fail down to the 

ground, converting the timber, lead and flones to their oun 
dene t; but aljo have made deeds of gift, colourable alienations, 
and other conveyances of lite effect, of their goods and chattci 
in their liſe time, to the intent and of purpoſe after their death 
to defeat and een their ſucceſſors, of fuch juſt actions and 
emedies as ohr they might and fhauld have had for the 


la me againſt their executors or adminiſtrators by the laws eccle- 


ieflical of this realm ;, to the great defacing of the ſlate eccle- 


Ae and e charges of their ſucceſſors, and cou 


precedent and example for others, if remedy be net provided: 
#t 7s therefore enaticd, that if any archbiſhop, biſhop, dean, 


archdeacon, proveft, treaſurer, chaunter, chancellor, prebendary, 


2r any other having ariy dignity or office in any "cathedral r 


eareorate church; or , any pa- ſon, vicar, or other incumbert 
7 Lis eccleſiaſtical living whereunto belong any houſe or houſes, 
cr otver builiings, which by law or ciſ row he is bound to ket 
475 maintain in reparation, do make any deed or gif 
ir eaten ar other like conveyance of bis moveable goods or 
Ka __ | | chaitil 
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„ N chattels, to the intent and purpoſe aforeſaid ; the ſucceſſir of 
iin that ſpall make ſuch deed of gift or alienation, ſhall and 
| may commence ſuit, and have ſuch remedy in any eccleſiaſtical 
arri of this realm, competent for the matter again/t him or 
them to whom ſuch deed of gift or alienation ſhall be ſo made, 
1 amendment and reparation of ſo much of th Jad dila- 
at idatious and decays, or juſt recompence of the ſame, as hath 

1. 1 by his fact or default ein ſuch fort as he might or 

b. „t to have, if be to whom ſuch deed of gift or alienation 


ve hol be ſo made, were executor or adminiſtrator of him that 
of nade ſuch deed or alienation. 
io WW Note, here is no appearance of this ſtatute being tem- 


| porary : nevertheleſs it is continued as temporary by the 
| 17a. c. 25. and further by the 21 a. c. 28. and not 
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0 WE further 1 (as a great many other ſtatutes were) 
e by the 1 Cc. 4. So that upon the whole there may per- 5 
= haps be ſome JGabe, whether this ſtatute is now in force. . 
Lid other edifices and buildings] Altho' in this preamble, } 
7 WF nothing is referred to as dilapidation, but decayed or ruin» f 
| ous buildings: yet it is certain, that under that name are : 
N comprehended hedges, fences, ditches, and ſuch like; : and , 
- WT it hath been particularly adjudged concerning wood and 1 
„ timber, that the felling of them by any incumbent (other— ö 
2 WE wiſe than for repairs or for fuel), is dilapidation; from 3 
which he may be reftrained by prohibition during his in— g 
t cumbency, and for which he or his executors are liable , 
ve do be proſecuted, after he ceaſeth to be incumbent. Gibf, j 
2752. 2 Bulſir. 279. 3 Bulſir. 158. ; 
1 : Againſt their executors or ener, This act only ; 
„ WF Mikes proviſion againſt the particular abuſe of fraudulent 9 
/ dceds to defeat the ſucceſſor, after the incumbent is dead; bt 
„ bet by the rules of the church (25 appears by the fore- 5 
„ {WW 2oing conſtructions) the ordinary, in caſe of dilapidations, if 
.. hath a right to take cognizance of them, during the life i 
- of the incumbent, either by voluntary Inquiſition, or up- 1 
„ aon complaint made to him; and to inforce reparation by ih 
: ſ:queſtring of the profits, or by eccleſiaſtical cenſures, is 
„ en to deprivation, Gi. 753. 3 Iuſt. 204. 10 
a Their executors or admin ifirators] In a ſuit for diJapida- i 
1 tions in the ſpiritual court, the executor of an admini- yt 
„ WE firater prayed a prohibition, upon oath that he had no | 
7 Wh £500s of the firſt inteſtate; and the court agreed, that the 
j | EXecutor of the a ee is not liable, unleſs he hath 
„ doods of the firſt inteſtate, or be adminiſtrator of goods 
„ ot adminiftred by ſuch adminiſtrator ; upon which, the 
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Dilapidations. 
prohibition was granted, and ſtood. ih. 753. 3 Ks, 
619. 0 + 


By the laws eccl:fraſtical of this realm] In acknowledgment 


of the right of the eccleſiaſtical courts to the ſole Copni- 


zance in the caſe of dilapidations, a writ of conſultation i; 


provided in the regiſter. Gibſ. 753. 


And Sir Simon Degge ſays, ſuits for dilapidations are 
moſt properly and naturally to be brought in the ſpir' itual 


courts: and no prohibition lietb. But nevertheleſs, he 


ſays, the ſucceſior may (if he wil!) upon the cuſtom of 

England, have a ſpecial action upon the caſe sgainſt the 

ted his executors, or adminiſtraters. Deg. p. 1, 
Wat. c. 39. 1 Bac. Abr. 63. 

— in the caſe of Tones and Hill, E. 2. IW. An action 


upon the cafe was brought by a parſon for dilavidations, 


againſt his" 3 who had accepted ancth-r bene— 


tice, and left the houſes out of repair, ſetting forth, that 


by the cuſtom of the realm he ought to pay to the {uc- 


ceſſor ſo much as ſhall be ſufficient to make the renar«- 
tions, and that the repairs do amount to ſo much: It was 
moved in arreſt of judgment, that this action doth rot 
lie. And of that opinion was Pollexfen chief juſtice, 


ho tried the cauſe, and was of the fame opinion now, 


becauſe it was merely ſuable in the eccleſiaſtical court, 
And tho? the cafe of Day and Hellingten, M. 3 Ja. 2. was 


Cited as adjudged for the Plaintiff on a demurrer ; yet the 


court now mclined to Pollexfen's opinion, But the cate 
being in the paper to be argued again, and Pollexſen and 
Ventris dying in che mean time, gy the cafe being ar- 
gved again before Powell and Rookeby juſtices, they gave 


* adpment for the plaintiff, 3 Lev. 268. Vinuer. Adtions 


O., / mer. Dilpications. 
Or other incumbent of any eceleſieflical livirg] In the caſe 


of the curate of Orpington, H. 27 & 28 C. 2. who was 


2ppointed by the impropriator, and licenſed by the arch- 
b hop as ordinary; the court held, that being but curate 


at will, and not inſtituted and inducted: he was not an in- 


cumbent Within this ſtatute, Bor liable to di Jap; dations; 
and accordingly prohibition was awarded. to: ſtay ſuit 
againſt him in tne ſpiritual court. 3 Keb. 614. | 

But theſe curates are included within the aforeſaid con- 


ſtitution of Othobon. And even with reſpect to this ſta- 


tute, it ſeemeth that this 2djudicat: en did proceed upon 
a principle at Jeeſt doubtful, namely, that ſuch curates 


are but curates at will, In the cafe of curacies augmented 


1 Dy 
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Dilapidattons. 
by the governors of queen Anne's bounty, it is certain, 
by the ſtatute of 1 G. d. 2. c. 10. that they are perpe- 
tual cures and benefices. And as to the reſt, it ſeemeth 


| moſt natural, from the v-ry words of this ſtatute, to un- 


gerſtand this expreſſion [er other incumbent] to denote 
eſpecially perpetual curates; for archbiſhops, biſhops, 
deans, archdeacons, chancellors, prebendaries, and ſuch 
like, had been mentioned before; and then the act goes 


on, and recites parſons, vicars, or other incumbent of any 
tzclefraftical living, whereunto any houſes or buildings ds belong. 


And what other incumbents theſe ſnould be, if they are 
not perpetual curates, it is not eaſy to determine. 


Ai hath happened Ly bis fad or default] This ſtatute, in 


the particular caſe of a fraudulent conveyance, ſeems at 
arit fight to limit the ſuit to the dilapidations that have 


grown in the time of the laſt incumbent; which (in caſe 


his predeceſſor did alſo leave dilapidations, and dis 1010]- 
vent) cannot be known, but by a regular ſurvey of the 


Tefedts at his firſt coming in, that thereby the reſpective 


dilapidations of the two predec:Tors way be diſtinguithed. 
But in other caſes, the laſt incumbent, or his executors, 
are charg-able with the whole dilapidations in whole time 


ſoever they have grown; and the reaſon is, becauſe he. 


had the ſame remedy again{t the executors or adminiſtra— 
tors of his predeceſlor, and it was his own fault if he did 


not make uſe of it. Clarke Tit. 122, And if ſuch pre- 
deceſſor was inſolvent; he accepted the benefice with that 


charge and incumbrance upon it. | _ 
And agreeably to this general rule may this ſtatute alſo 


be well interpreted, ſo as to make this clauſe [by his fait 


er default] to be excluſive, not of dilapidations which 
have grown in the time of the predeceſſors to the deceaſed, 
but of ſuch as may have grown between the time of his 


ceceaſe, and the proſecution for them; that is, either in 


the time of the vacation of the benehce, or ſince the time 
of the pre ſent incumbent. G16/ 753, 4. N 
By the 14 Eliz. c. 11. All ſums of money to be recovered 


for or in the name of dilapidations, by ſentence, compoſition, ; 
or therwiſe, ſhall within two years after ſuch receipt, be truiy 
empliyed upon the buildings and reparations, in reſpett whereof 


ſuch money for dilapidations hall be paid; on pain that every 
Fees fr receiving and nit emplaying as aforeſaid, ſhall forfeit 
ouble as much as foril be jo by him received and not employed; 


which for feiture ſhall be ro the uſe of the quern's majejty, her 


betrs a Jeccr{farie.. $18. 
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prove the buildings belonging to his benefice, which one 
pair, he muſt firſt procure a certificate from an experi. 


enced workman, containing a ſtate of the buildings, the 


plan or eſtimate of the work, which muſt be verified 
Upon oath before a juſtice of the peace or maſter in chan- 


_rery, ordinary or extraordinary, He muſt alſo make out 
in writing, to be ſigned and verified by him on oath as 


order to obtain their conſent to ſuch . buildings 


long he hath enjoyed the living, what he hath received 


And if it ſhall appezr that the incumbent had by wilful 


ihall amount unto, before the ordinary ſhall give bis 


Dilapidatlons. 


In eaſe of the incumbent's death within the two yeats, 
it ſeemeth that the ſame ought to be paid by his executor; 
to the ſucccllor, to be Jaid out by him (and not by the EX 
ecutors) in repairs, Gi. 754. 

Finally, In order to prevent dilapidations, it is enzCted 
by the 17 G. 3. c. 53. as followeth: 

Where the parſon, vicar, or other incumbent of any 
eccleſiaſtical living, parochial benefice, chapelry, or per. 
pecual curacy, being under the Juriſdiction of the biſhoy 
or other eccleſiaſtical ordinary, is deſirous to build or im. 


year's neat income will not be ſufficient to put in due te- 


value of the timber and other materials fit to be em. 
ployed in building or repairing, or to be ſold, and alſo x 


aforeſaid, a particular account of the annual Profits of 
the living. 


"Theſe muſt be laid before he l and patron; in 


or repairs. 
But the ordinary, before he gives his conſent, (hal 
cauſe an inquiry to be made of the ſtate and condition of 
the buildings at the time when the incumbent entred, how 


for dilapidations, and how the ſame hath been Jaid out: 


negligence ſuffered the buildings to go out of repair, be 
ſhall pay down fo much as the damages thereby occaſioned 


conſent. 
If the patron is a minor, idiot, lunatic, or - feme covert, 


the guardian, e or r huſband reſpectively may act 


for tnem. 


If the ſeveral parties ſhall Aeli their conſent by writ- 


ing under their hands, the incumbent may borrow at in- 
tereſt ſuch ſum as the ſaid eſtimate ſhall amount unto, af- 


ter deducting the value of the timber or other materials 


which may be thought proper to be fold, not exceeding 
two years value of the living after deducting all outgoings, 

except only the ſalaries to aſſiſtant curates where neceſſary: 
and 25 a ſecurity for the money fo borrowed, he may 
mortg age 


— 9 23 r—_ 


— _ —— ack 7 


mortgage the glebe, tithes, and other profits of the liv- 
ing, for 25 years, or until the principal, intereſt, and 
| coſts ſhall be paid. 


mortgage, to be kept by the incumbent; and a copy there— 
| of ſhall be depoſited in the biſhop's regiſtry. 


E forty days after the ſame ſhall become due, the mortgagee 
may diſtrain in like manner as rents may be recovered by 
landlords from their tenants, _ 
And a proper perſon ſhall be appointed by the ordinary, 


Dilapidations. 


And the mortgagee ſhall execute a counterpart of the 


And on failure of payment of principal and intereſt for 


patron, and incumbent, to receive the money borrowed ; 


E who ſhall give bond to apply the ſame for the purpoſes | 
| intended, and ſhall make contracts, pay the workmen, 
and when finiſhed render a due account, to be entred in 
E the regiſtry aforeſaid. 


Where new buildings are neceſſary, the ordinary, pa- 


| tron, and incumbent may purchaſe any building within 
one mile of the church, and land not cxcceding two acres 
it the living is under 100 a year; if above, then not 
| exceeding two acres for every 1001 a year. And the pur- 
| chaſe money may be raiſed by ſele or exchange of ſome 
part of the glebe or tithes, 


And every ſuch incumbent ſhall eli at his; own 


| expence, from the time ſuch buildings ſhall be compleat- 
ed, inſure at one of the offices in London or Weſtminſter 
| the ſaid houſes againſt accidents by fire, at ſuch ſum as 
| the ordinary, patron, and incumbent ſhall agree on: And 
on neglect of ſuch inſurance, the ordinary may ſequeſter 
| the profits, till ſuch inſurance ſhall be made. | 
And every incumbent ſucceflively ſhall pay the intereſt 
| [of the principal money due upon ſuch mortgage, yearly, 
zs the fame ſhall become due, or within one month after, 
and alſo 51 per centum of the money originally advanced 
| upon ſuch mortgage; 21 C. 3. c. 66.] and if ſuch in- 
| cumbent ſha]] not reſide twenty weeks within in each year 
| computing from the date of the mortgage decd, he ſhall in- 
ſtead of 5 | pay 100 per centum yearly ; ſuch payments to 


de made till the whole principal and intereſt ſhall be diſ- 


charged: And in default of ſuch payment, the ordinary 
may ſequeſter the profits as aforeſaid. 
And where there ſhall be no houſe, or a very mean one, 
on aliving worth above 1001 a year, and the incumbent 


ſhall not reſide in the pariſh twenty weeks within any 


| Jear, and he ſhall not think fit to lay out one year's in- 
| come where the ſame may be ſufficient, nor to apply in 
| : | | manner 
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Dieceſe, what. 


Eoundary. 


Juiſdiction. 


bent had conſented; and the mortgage executed by the 
ordinary ſhall be b. nding on "the incumbent and his ſue. 
ceſſors. 


nua! valie exceeds 50], they way lend any ſum not ex. 
ceeding two years income at the intereſt of 4 per cent. 


tid proceedings, are drawn out ſpecially in the act itlelf, 


* Aloe (from N x:wy ſcorlim halts: ;\ beste the 
ceſes, in regard to the «cclefiaſtical ftate. 1 Int. qa. 
neſſes and records, but more particularly by the adm ni- 
between two biſhops upon this head, the direction is, that 


cient proof: In the other caſe, where the queſtion was, 


Dilayidations, 
manner aforeſaid for two years income, the ordinary, 
with conſent of the patron, may procure ſuch plan, 


eſtimate and certificate as aforeſaid, and proceed in the 
execution of the purpoſes of this af, as if the incum. 


And the governors of queen Anne s bounty may lend 
money not exceeding 1001 in reſpeEt of a living not ex, 
cecding $01 a year, without intereſt; and where the an- 


And colleges and other corporate bodies, BELIVE the 


pationave uf livings, may lend money for the purpol 
atureſald without intereſt, 


Note, The forms of inſtruments relative to the afote- 


(with a ſupplement by the 21 G. 3. c. 65.) 
Dimiſſory letters. See Dwination, 


Diroteſe. 


circuit of every biſhop's juriſdiction, © For this 
realm hath two forts of diviſions ; one into ſhires or coun: 
ties in reſpect of the temporal fate ; 2nd another into dio- 


2. "The bounds of dioceſes are to be determined by wit- 


ſtration of divine offices. To which purpoſe, there are 
two rules in the canon law: In one caſe, upon a diſpute 


they procced in the buſineſs, by ancient bodks or wirt— 
inge, and alſo by witneſies, reputation, and other fufi- 


by whom a church built upon the confines of two dioceſes 
ſhould be conſecrated, the rule laid down is, that it ſhould 
be conſecrated by the biſhop of that city, who before it 
was founded, baptized the inhabitants, "and adminiſtred 


to them Ry divine ofhces, Gibſ. 1 5 [ 
3. The juriſdiction of the ct; is not ri en in the 
name of 8 5 80 faith the canon law : And accoid- 
ingly, in citations to genera] vilitations, directed to the 
clergy, it-is ordered to cite the clergy of the city and tits | 
4k Git. I 33 | 1 


4 A 
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bs 4. A biſhop may perform divine offices, and uſe his e K 2 
ho | epiicopal habit, in the dioceſe of another, without leave ; other's dioceſe, b 
n. but be may not perform therein any act of juriſdiction, x 
be W without permiſſion of the other biſhop, Gib. 133, 134, N 
e. 5. A clergyman dwelling in one dioceſe, and bene ficed Clerk in twe 9 


| in another, and being guilty of a crime, may, in differ- ieceles. 
ent reſpects, be puniſhed in both: That is, the biſhop in 
1. waoſe dioceſe he dwells, may proſecute him; but the ſen- 
1. tence, ſo far as it affects his benefice, muſt be carried 
„. into execution by the other biſnop. Grb/. 134. 
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„ Diſpenſation. 
Otwithſtanding the ſtatute of proviſors, and divers 
N other ſtatutes againſt the papal incroachments upon 
E the eccleſiaſtical juriſdiction in this realm, the pope's 
power {t:]] prevailed againſt all thoſe ſtatutes; and parti- 
cularly in the matter of diſpenſations, which was one 
| great branch of the revenue of the apoſtolick ſee. 
But by the ſtatute of the 25 H. 8. c. 21. it is enacted, 
that no perſon ſhall ſue to the biſhop or ſce of Rome, or ts any 
perſon having or pretending any authority by the ſame, for li- 
| cenſes, diſpenſations, compoſitions, faculties, grants, reſcripis, 
elegacies, or any other inſtruments or writings, for any cauſe 
or matter for which any licence, diſpenſation, compoſition, Fa- 
culty, grant, reſcript, delegacy, inſtrument, or other writing, 
bath been uſed to be obtained at the ſee of Rome, or by authority 
there f, or of any prelates of this realm; or that in cauſes 
of neceſſity may 22 be granted without offending the 
| laws of God: but” the ſame, neceſſary for the king and his 
| ſubjefts, upon due examination of the cau ſes and qualities of the 
perſons procuring the ſame, ſhall be granted within the realm 
and not elſewhere, in manner following, and none other- 
wife; that is, The archbiſhap of Canterbury ſhall have potver 
by his diſcretion, to grant by an inſtrument under his ſeal, unto 
the king, his heirs and ſucceſſers, as well all ſuch licences, diſ- 
fenſations, compoſitions, faculties, grants, reſcripts, delegacies, 
inſtruments, and all ether writings, for caujes not being con— 
r ta the laws of God, as have been uſed to be obtained by 
the king or any of his ſuvjee?s at the ſee of Rome, or any perſon 
by authority of the ſame ; and all other licences, diſpenſations, 
Vaculties, comp fit ions, grants, refer ipts, delcgacirs, inflruments, 


and 
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144 Diſpenſation. 
und other writings, upon all ſuch matters as ſhall be con. if 72 
nient and neceſſary to be had, for the honour and ſurety of th Wi ;ire 
king, and the wealth and profit of the realm + fo that the ja'l r th, 
archbiſhop in no wiſe. ſhall grant any diſpenſation, licence, rr. oer 4 
ſcript, or any other writing afore rehearſed, for any cauſe 11. Matin 
pugnant to the law of God. ſ. 3 . Vence 
And the ſaid archbiſhop, after due examination of th 

cauſes and qualities of the perſons procuring the ſame, ſhall 
haue power by himſelf, or by his ſufficient and ſubſtantial cin— 
miſſary or deputy, by his diſcretion from time to time to grant 
and diſpoſe by an inſtrument under the name and ſeal of th 
ſaid archbiſhop, to any of the king's ſubjefts, all manner of li. 
cences, diſpenſations, faculties, compoſitions, delegacies, t. 
ſcripts, inſtruments, or other writings, for any ſuch cauſe ur 
matter, whereof heretefore the ſame have been accuſtomed to by 
had at the ſee of Rome, or by the authority thereof, or of an 
prelate of ibis realm. ſ. 4. „ i 
Nevertheleſs, the ſaid archbiſhop or his commiſſary ſhall nit 
grant any other licence, diſpenſation, compoſition, faculty, wri- 
ting, or inſtrument, in caſes unwont and not accuſtomed ta be 
bad at the court of Rome, nor by authority thereof, nor by any 
_ prelate of this realm, until the king or his council ſhall be ad- 
ver tiſed thereof, and determine whether the ſame ſhall commun) 
| paſs as other diſpenſations faculties or other writings fhall or us; 
on pain that the grantor ſhall make fine at the king*s will and 
if it be determined by the king or his council that the ſame ſhall 
paſs, then the ſaid archbiſhop or his commiſſary, having licence 
of the king by his bill aſſigned, ſhall diſpenſe with them accard- 

28g. . 3% EO 
Provided, that no diſpenſation, licence, faculty, or other ri. 
feript or writing to be granted by the ſaid archbiſhop or bis 
commiſſary, being of ſuch importance, that the tax for the ex- 
pedition thereof at Rome extended to the ſum of 4 1 or above, 
Hall in any wiſe be put in execution, till it be confirmed by tht 
king under the great ſeal, and inrolled in the chancery, in 
a roll by a clerk to be appointed for the ſame ; and this act ſhall 
be a ſufficient warrant to the chancellor or keeper of the great 
ſeal, to confirm in the king's name the aforeſaid writings paſſed 
under the ſaid archbiſhop's' ſeal, by letters patents in due form 
to be made under the great ſeal: remitting as well the ſaid 
writing under the archbiſbop's ſeal, as the ſaid confirmatimn 
under the great ſeal, to the parties from time to time procuring 
for the ſame. And all ſuch licences, dijpenſations, and other 
writings, for the expedition wheresf the ſaid taxes to be paid at 
Rome were under 41, which be matters of no great importance, 
Hall paſs only by the archbiſhop's ſeal, and ſhall not of any by 
| | | * 4 . eee e —_ 5/1 
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Diſpenſatton. 145 
% be confirmed by the great ſeal, unleſs the procurers thereof 
%o have them fo confirmed; in which caſe they ſhall pay 
„ the ſaid great ſeal, to the uſe of the king, 5 8 and not above, 
er and beſides ſuch taxes as ſhall be hereafter limited for the 
making, writing, regiſtring, confirming and inrolling of ſuch 
licences confirmations and writings under the ſaid tax of 41. 
6. es 
And every ſuch licence, diſpenſation, compoſition, faculty, 
| rſeripts and writing, for ſuch cauſes as the tax was wont to 
te 41 or above, ſo granted by the archbiſhop, and confirmed un- 
der the great ſeal ; and all other licences, diſpenſations, facul- 
tin, reſcripts, and writings to be granted by the arehbiſbep, 
whereunts the great ſeal is not limited of neceſſity to be put, by 
reaſon that the tax of them is under 41 ; ſhall be as effefual in 
„u, as if they had been obtained of the ſee of Rome, or of 
6) other perſon by authority thereof, without any revocation or 
repeal thereof to be had, ſ. 7. 8 8 
nd all children procreated after ſolemnization of any 
marriage to be had by virtue, of ſuch licences or diſpenſa- 
tions, Hall be taken to be legitimate, in all courts as well ſpi- 
ritual as temporal, and in all other places, and all inherit 
| the inheritance of their parents and anceſtors. ſ. 8. 
And the archbiſhop ſhall conſtitute a clerk, who ſhall write 
ad regiſter every ſuch licence, diſpenſation, faculty, writing, 
. cr other inſtrument to be granted by the ſaid archbiſhop ; and 
| ſhall find parchment, wax, and filken laces convenient for the 
ire; and ſball take for his pains ſuch ſums as are in this act 
| hereafter limited: And the king, by letters patents under the 
great ſeal, Pall conſtitute one ſufficient clerk, being learned in 
e cour fe of the chancery, who ſhall always be attendant upon 
rd chancellor or keeper of the great ſeal ; and ſhall make, 100 
orie, and inroll the confirmation of all ſuch licences, diſ- 3 
penſations, inſlruments, or other writings, as ſball be thiiber ns 1 
| breught under the arch biſpop's ſeal, there to be confi: med and 111 
rolled; and ſhall alſo intitle in his baoks, and inroll of re- 5 
cord, ſuch other writings as ſhall thither be brought under the 1 
archbiſhop”s ſeal, not to be confirmed; taking for his pains ibe 570 
fams in this aft hereafter appointed. And as well the ſaid clerł 
| pointed by the archbiſhop, as the clerk appointed by the king, 
ſhall ſubſcribe their names to every ſuch licence, diſpenſation, . 
| feculty, or other writing, that ſpall come to their hands to be EE 
wes _, granted, ſealed, confirmed, regiſtered, and in- . 
and there ſpall be two books made of one tenor, in which ſhall 
be contained the taxes of all cuſtomable diſpenſations, facul- 
ties, licences, and ther writings wont te be ſped at Rome; 
Vor, II. e. L In which. 
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146 Dilpenſation. 
which book, and every leaf of thoſe books, and both ſides of 
every leaf, ſhall be jutſcribed by the archbiſhop of Canterbury, 
the lord chancellor, the lord treaſurer, and the two chief Jul. 
tices ; to which books all ſuitors for diſpenſations, faculti, 
licences, and other writings afere rehearſed, ſhall have reau F 

if they require it ; and one of the ſaid books ſhall remain in tj 
hands of the ſaid clerk to be appointed by the archbiſhop, and 
the other to remain with the clerk of the chancery to be appointed 
by the king ; which clerk of the chancery ſhall alſo intitle and 
nole porticularly and daily in his bock ordained for that pur. 
poſe, ihe number and qualities of the diſpenſations, Faculties, 
licences, and other writings, which jhall be ſealed only with the 
| ſeal of the archbiſhop, and alſo which fhall be ſealed with thy 
ſaid ſeal and confirmed with the great ſeal, ſ. 11, 
And no man ſuing for diſpenſations, faculties, licences, o 
other writings, which were wont to be ſped at Rome, ſhall pay 
any more for the ſame, than fhall be limited in the ſaid dupli- 
cate books of taxes; only compoſitions excepted, of which, being 
arbitrary, no tax can be made, wherefore the tax theresf fhal 
be ſet and limited by the diſcretion of the ſaid archbiſ>p and 
the lord chancellor or lord keeper of the great ſeal ; and ſuch a 
exadl or receive of any fuitor more than ſhall be contained in ili 
ſaid baok of taxes, ſhall forfeit ten times as much, half to tht 
king, and half to him that ſball fue, ſ. 12. „„ 
And the ſaid tax fhall be employed and ordered as hereafter 
enſueth ; that is, if the tax extend to 4 or above, by reaſm 
whereof the writing which ſhail paſs by the archbiſbap's ſeal 
muſt be confirmed by the appenſion of the great ſeal, the ſani 
Hall be divided into three paris; two parts whereof ſhall be di. 
vided into four, of which three parts ſhall go to the king, and 
the remaining fourth part ſhall be divided into three, wheref 
the chancellor or lord keeper ſhall have two, and the ſaid erk if 
the chancery one. And the remaining third part of the whole tax 
ſhall be divided into three; whereof the archbiſhop ſhall have 
too, and his officers one, which one part ſhall be divided equal. 
ly between the ſaid clerk or regiſter, and the archbiſbop's commiſ- 
ſary appointed to ſeal the ſaid inſtruments. ſ. 13 
If the tax be under 4 l, and not under 408, then the ſaid 
tax ſhall be divided into three parts as is aforeſaid, whereif 
the king fhall have two parts, abating 38 4d which hail be i 
the faid clerk of the chancery for his trouble; and the archbiſbib 
and his «fficers* ſhall have the third part, of which the ar - 
biſhop ſhail have one moiety, and his faid clerk and comimiſſalj 
the other moiety, equally betꝛuiæt them. And if the tas be un- 
der 40 5, and nit under 26s 8d; it hall be divided into til 
parts, whereof one ſball he to the king, deducting 2 5 for it 
aid clerk of the chancery far his pains ; and the other ſhall it 


0 


Liſhop of York, or to any biſhop of this realm ; but that they 


| making of this aft, 1. 15. 
lun ſhall be void; then ſuch licences, diſpenſations, faculties, 


| granted under the name and ſeal of the guardian of the ſpiritu— 
ann „ 6 | | 
cellar of England, or the lord keeper of the great ſeal, on com- 


| therein to be limited, that he ſball in due form grant the ſame, 
| or elſe ſignify to the king in the court of chancery at a certain 
| day, for what cauſe he refuſed to grant the ſame ; and if it 


| then it ſo being p1 oved by due ſearch and examination jhall be 


Hall have power to ſend his writ of injunflion under the great 
| feal out of the chancery, commanding the archbiſhop or guardian 


| Juſt cauſe why he ſhould do fo ; then he ſhall forfeit ſuch pain 


Diſpenſation. 

4 the archbiſhop and his officers, whereof the archbiſhop ſhall 
log one moiety, and his ſaid clerk and commiſſary the other mo- 
iaty equally betwixt them. And if the tax be under 268 8d, 
and not under 20 8s; the ſame ſhall be divided ints two parts, 
whereof the king ſhall have one, abating 2s to the ſaid clerk of 
the chancery ; and the archbiſhop and his ſaid clerk and com- 
mary ſpall have the other part equally amongſt them, And if 
the tax be under 20S; the ſame hall be to the ſaid commiſſary, 
clerk of the archbiſhop, and clerk of the chancery equally amongſt | 
them, 1. 14. „ * e 
Provided, that this a#t ſhail not be prejudicial to the arch- 


may lawfuily diſpenſe in all cafes, in which they were wont t9 
diſpenſe by the common law or cuſtom of the realm before the 


And if it happen that the ſee of the archbiſbopric of Canter- 5 


inflruments, and other writings hail, during the vacation, be 


And if the archbiſhop or guardian of the ſpiritualties ſhall 
refuſe or deny ta grant any licences, diſpenſations, facuities, in- 


ſtruments, or other writings, to any perſon that ought, upon a 
8500 puſt and reaſonable cauſe to have the ſame; then the chan= 


plaint thereof made, ſhall direct the king's writ to the ſaid 
rehbiſhipÞ or guardian, enjcining him upon a certain pain 


hall appear to the ſaid chancellor or lord keeper, upon ſuch cer- 
lificate, that the cauſe of refuſal was reaſonable juſt and good, 


emitted and allowed. And if it ſhall appear upon the ſaid cer= 
Lficate, that the cauſe of refuſal was net juſt and reaſonable, 
then the king being thereof informed, after due examination hal 
that the ſame may be granted without offending the law of God, 


h make grant thereof, by a certain day, and under a certain 
pam in the ſaid writ to be contained. And if the ſaid arch 
b:/brp or guardian, after receipt of the ſaid writ, refuſe or de- 
5) to grant the ſame as enjoined by the ſaid writ, and ſheto no 


ond penalty as ſhall be limited and expreſſed in the ſaid writ «of 
injunction, And the king may give power by commiſſion under 
7. | 2: 9950 the 


king (who is not named in the ſtatute), the ancient prero- 


Diſpenſitton. 
the great ſeal, to two ſuch ſpiritual prelates or perſons as wil 
do and grant the ſame. ſ. 179. . 

And if any perſon ſpall ſue to the court or ſe of Rome, or 
any perſon claiming authority by the ſame, for any licence, fa. 
culty, diſpenſation, or other thing contrary to this act, or put 
the fame in execution, er attempt ta do any thing contrary ty 
this aft; he fhall incur a præmunire. ſ. 22. And by the 
13 Eliz, c. 2. ſ. 3. he ſhall be guilty of high treaſon, 


Without effending the laws of God] By this clauſe the arch. 
biſhop was reſtrained from granting diſpenſations of ſeye. 
ral kinds which the popes uſually granted, and in other 
countries do ſtill grant; as, for marriages within the de. 
grees prohibited, for an alien who underſtandeth not our 
mother tongue to have a benefice, and (before the ſtatute 
of diſſolution) for an appropriation of a benefice with cur 
to a nunnery. Gibſ. 89. Hob. 148 


In manner following, and none otherwiſe] The kings df 
England from time to time, in every age, before the 
time of Henry the eighth, have uſed to grant diſpenſa- 
tions in cauſes eccleſiaſtical. Godb. 108. 
And notwithſtanding this negative clauſe, it hath been 
held and allowed, in the caſe of Colt and Glover, M. 10 
Ja. that the king is not thereby reſtrained from granting 
diſpenſations; but that his authority remains full and per- 
fect as before, and he may ſtill grant them as king; for 
all acts of juſtice and grace flow from him, Before which 
time, the like had been declared, in the caſe of Armiyr 
and Holland, H. 39 Eliz. that the king by the prerogative 
he hath at common law, might grant ſuch a diſpenſausn 
as was then under debate, namely, to hold a benefice in 
commendam without the archbiſhop; this ſtatute only 
transferring the authority of the biſhop of Rome to the 
archbiſhop, but not intending to take away from the 


gative of the crown. Which reſolution is more diftinQ- 
ly delivered by Moore; that in caſes where the archbiſhop 
had not authority given him by this ftatute, the king 
might grant diſpenfations as the pope had done, becauſe 
the papal authority was transferred to the crown; bu 
that a] diſpenſations which this ſtatute*nables the arch- 
biſhop to grant, are neceſſarily to be paſſed in the form 
directed by the ſtatute, Since both which caſes, it bath 
been delivered, in the cafe of Evans and Aſcuithe, ( Pain 
457.) that this ſtatute gives the archbiſhop a power con- 
current with the power which the king had and ftill * 

| | 1 


Diſpenſation, 149 

at common law; and that a diſpenſation granted by the 
king, or by the archbiſhop, is good; and altho' this, as 
the other two, is delivered in the caſe of a commendam, 
et this declaration of a power in the King, notwithſtand- 
ing the negative clauſe in the ſtatute, ſeems to be general 
15 to all other diſpenſations. [How juſtly or reaſonably 
delivered, Dr Gibſon ſays, he will not pretend to affirm, ] 
| Gib/. 88. 8 „ 

* After due examination] After which, if the archbiſhop 
afirm the cauſe juſt, there ſhall be no exception or aver- 
ment by the court or by the party againſt it, But in caſe 
he deny to diſpenſe with any perſon, who upon a good 
| juſt and reaſonable cauſe ought to have a diſpenſation ; a 
remedy is provided in the following part of the act. Hob. 
158. 5 | 
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Inrolled in the chancery] Which inrollment is not a ne— 


ceſſary condition, ſo as dy reoger the diſpenſation null. 
without it; but the neglectis a contempt in the clerk ; 
who alſo ought to enter it at length ina roll, and not a 
paper book or by way of memorandum, Dyer. 233. Mo. 
. e 
Aſter ſolemntzation of any marriage to be had by virtue of 
ſuch licences or diſpenſations] And by the marriage act of the 
26 E. 2. c. 33. the archbiſhop of Canterbury's right of 
granting ſpecial licences of marriage is particularly re- 
| ſerved to him, = i 
Cuſtomable diſpenſations] Among theſe is the right of 
| conferring degrees of all kinds, for which faculties had 
in deen cuſtomarily grautable, and which this ad hath veſt- 
ed in the archbiſhop of Canterbury. Which power, as it 
the WF bath not been abrogated, or touched, by any ſucceeding 
the law, ſo it hath been exerciſed by the ſucceeding archbi- 
ro- hops, as a right veſted in their ſee by no leſs than parlia- 
d. mentary authority; to which authority, as conveyed by 
0p de act, ſpecial reference is made in the body of every fa- 
ng Wi culty that is granted upon this head. Gif. 91. 5 


ut F Or to any biſhop of this realm] The canoniſts are much 
h. vided about the power of biſhops in the point of diſ- 
m P enſing; but the Glos ſays, the more common opinion 
ith is, that a biſbop may diſpenſe whereſeever it is not found to be 
prohibited and, generally, whereſoever a diſpenſation is not 
8 probibited, it is underſiood to be permitted which diſpenſa- 
ih WW dens ſeem to refer chiefly to canonical defects, and irre- 
it gularities of that Kind, G,. 92, 
a eras —_— By 
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Canons. 


Diſlpenſation. 

By the ſeveral ſtamp aQs; every diſpenſation or facu 
from the archbiſhop of Canterbury or maſter of the facul. 
ties, ſha]l be on a four times 9 8 ſtamp. 


| proved by the apeſtles rules, in the church of England; 


trine government rites and ceremonies of the church e 


their repentance and publick revocation of ſuch their 


re fuſe to ſubſcribe to the form and manner of God's wor- 
ſhip in the church of England preſcribed in the commu- Wi 
them the name of another church not eſtabliſhed by law; 


church hath of long time groaned, under the burden f 


bers thereof before mentioned, by the church of England 


they repent, and publickiy revoke ſuch their wicked 


Dillenters. 
J. Laws againſt enters. 


II. How far mitigated by the ad of toleration, aul 
other alls. 


4 Laws againſt a! ;ſenters. 


1. Can. . * 7 Hoever ſhall ſeparate themſelves fron 
the communion of ſaints, as it 1s ap- 


and combine themſelves together 1 in a new brotherhood; 
accounting the chriſtians who are conformable to the has 


Engiand, to be profane and unmeet for them to join with 
in chrilliag profeſſion: let them be excommunicated 
ipſo facto, and not reſtored but by the archbiſhop, after 


wicked errors. 
Can. 10. Whoever ſhall affirm, that ſuch miniften 5 


nion book, and their adherents, may truly take unto 
and dare preſume to publiſh it, that this tbeir pretended 
certain grievances impoſed upon it and upon the men- 


and the orders and cus therein by law eftablilh- 
ed : let them be excommunicated, and not reſtored untl 


errors. 
Can. 11. Whotve er ſhall affirm or 3 that there 
are within this realm other mectings aſſemblies or congre- 
gations of the king's burn ſubjects, than ſuch as b) the 
w of this land are held and allowed, which may right. 


Ty challenge to: themſclves--the. name of "true: and a 


Churches ; let them ve eACUmmunicuted, aud not reſtored 


but 


a 


Diſtenters. 


| but by the archbiſhop, after his repentance and publick 


revocation of ſuch his wicked errors. 
Can. 12. Whoever ſhall affirm, that it is Jawful for 
any ſort of miniſters and lay perſons, or eicher of them, 


to join together and make rules orders or conftitutions 1n 


cauſes eccleſiaſtical, without the king's authority, and 
ſnall ſubmit themfelves to be ruled and governed by them: 
let them be excommunicated ipſo facto, and not be re- 
ſtored until they repent, and publickly 9 8 thoſe their 
wicked and anabaprtifiical errors, 

Can, 71. No miniſter ſhall preach or adminiſter the 
holy communion in any private houſe; except it be in 
times of neceſſity, when any being either ſo impotent, as 
he cannot go to the church, or very dangerouſly ſick, is 
deſirous to be partaker of the holy ſacrament : upon pain of 
ſuſpenſion for the firſt offence, and excommunication for 
the ſecond. Provided, that houſes are here reputed for 
private houſes, wherein are no chapels dedicated and al- 
lowed by the eccleſiaſtica] laws of this realm. And pro- 
vided alſo, under the pains before expreſſed, that no chap- 


lains do preach or adminiſter the communion in any other 


places, but in the chapels of the ſaid houſes; and alſo 
that they do the ſame very ſeldom upon ſundays and holi- 
days: ſo that both the lords and maſters of the ſaid houſes, 
and their families, ſhall at other times reſort to their own 


pariſh churches, and there receive the holy communion N 


the leaſt once every year. 

Can. 72. No miniſter or miniſters ſhall, hour the 
licence and direction of the biſhop firſt obtained under his 
hand and ſeal, appoint or keep any ſolemn faſts, either 
piety or in any private houſes, other than ſuch as by 
law are, or by publick authority (hall be appointed; nor 
ſhall be wittingly preſent at any of them: under pain of 
ſuſpenſion for the firſt fault, of excommunication for the 
ſecond, and of depoſition from the miniſtry for the third. 
Neither ſhall any miniſter, not licented as is aforeſaid pre- 
ſume to appoint or hold any meetings for ſermons, com- 


monly termed by ſome prophecies or exerc'ſ:s, in market 
towns or other places; under the ſaid pains : nor without 


ſuch Ifeence to attempt, upon any pretence whatſoever, 
either of poſſeſion or obſeſſion, by faſting and prayer to 


calt out any devil or devils; under pain "of the imputa— 


tion of impoſture or coſenage, and depoſition from the 


miniſtry, 


Can, 73. Foraſmuch as all conventicles and ſccret 


meetings of prieſts and minifters, have ever been juſtiy 


1 accounted 
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Diſſenters. 


2:counted very hurtful to the ſtate of the church wherein 
they live; we do ordain, that no prieſts or miniſters of 
Ne word of God, nor any other perſons, ſhall meet to. 

her in any private houſe, or elſewhere, to conſult upon 
an water or Courſe to be taken by them, or upon their 
mot on or direction by any other, which may any way 
tend to the impeaching or depraving of the doctrine of the 
church of England, or of the book of common prayer, 


or'of any part of the government and diſcipline now eſta- 


 bliſhed in the church of England; under pain of excom-· 
munication ipſo facto. 


2. By the 1 E]. 2. All perſons ſhall dini gently and faith. 
fully, having no lawful or reaſonable excuſe to be abſent, 
endeavour themſelves to reſort to their pariſh church or 


_ Chapel accuſtomed, or upon reaſonable Jet thereof, to 


ſome uſual place where common prayer and ſuch ſervice 
of God ſhall be uſed in ſuch time of let, upon every ſun- 
day and other days ordained and uſed to be kept as holi- 
days, and then and there to abide orderly and ſoberly, 
during the time of the common prayer preaching or other 
ſervice of God there to be uſed-and miniſtred; on pain of 
puniſhment by the cenſures of the church, and alſo on 


pain of forſeiting 12 d for every ſuch offence, to be levied 
by the churchwardens to the uſe of the poor, of the 


goods lands and tenements of ſuch offender by way of 


_ diſtreſs. /. 14. 


And by the 23 El. c. 1. Every perſon, above the age of 


| ſixteen years, which ſhall not repair to fome church cha- 


pe! or uſual place of common prayer, but forbear the 


ſame contrary to the 1 K. c. 2. ſha!) forfeit 201 a month; 


and if he ſhall forbear the ſame for twelve months, be 
ſhall, after certificate thereof made in writing into the 
court of king's bench, by the ordinary of the dioceſe, a 


judge of aſſize, or juſtice of the peace of the county where 


the offender ſhall dwell, be bound with two ſureties in 


2001 at leaſt to the 8000 behaviour, and ſo to continue 
bound until he do conform. ſ. 5. 


And if any perſon or perſons, body politick or corpo- 


rate, ſhall keep or maintain any ſchoolmaſter which {hall 
not repair to church as is aforeſaid or be allowed by the 
biſhop or ordinary of the Gioceſe; they ſhall forfeit 10 
a month. Provided, that no ſuch ordinary, or their mi- 


niſters, ſhall take any thing for the {aid allowance. And 
ſuch ſchoolmaſter or teacher preſuming to teach contrary 
to this act, ſhall be diſabled to be a teacher of youth, and 


be impri ſoned tor a. year. . 6, 7. 


And 


And by the 29 El. c. 6. Every ſuch offender in not re- 
pairing to divine ſervice, but forbearing the {ame contrary 
| to the 23 El. c. 1. as ſhall thereof be once convicted, 


pay into the exchequer without any other indictment or 
| conviction, in every eaſter and michaelmas term, as much 


month; and if default ſhall be made in any part of the 


o 


of ſuch offender. ſ. 4, 6. | 


a month, and take two parts of the lands at his option. 


| relieve keep or harbour in his houſe, any ſervant ſojourner 


bear the ſame for a month together, not having any rea- 
ſonable excuſe ; ſhall forfeit i101 a month. f. 32. 
And every perſon who ſhall retain or keep in his ſer- 


but ſhall forbear the ſame for a month together ; ſhall 


knowing the ſame, forfeit 101. 1. 33. ns 


= 0 


any perſon, for keeping his father or mother, wanting 
(without fraud or covin) other habitation, or ſufficient 
| maintenance. ſ. 334. . 


payment thereof, the queen may by proceſs out of the 
exchequer ſeize all the goods and two parts of the lands 


And every perſon who ſhall willingly maintain retain 


Provided that this ſhall not extend to puniſh or impeach 
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ſhall for every month afterwards until he do conform, 


| as ſhall then remain unpaid after ſuch rate of 201 a 


And by the 3 Fa. c. 4. The king may refuſe the 201 


or ſtranger, who ſhall not repair to church, but ſhall for- 


| vice fee or livery any perſon who ſhall not repair to church 


| for every month he ſhall ſo retain keep or continue in 
| his ſervice fee or livery any ſuch perſon ſo forbearing, 


7 And by the 21 Fac. c. 4. Actions againſt perſons for not 


frequenting the church and hearing divine ſervice, ſhall 
4 laid in any county at the pleaſure of the informer. 
3. By the 35 El. c. 1. If any perſon above the age 
of ſixteen years, which ſhall obſtinately refuſe to repair to 
lome church chapel or uſual place of common prayer to 
hear divine ſervice, and ſhall forbear the ſame by the 


| ſpace of a month next after without any lawful] cauſe, 


Frequenting 
conventicles, 


[ſhall by printing writing or expreſs words or ſpeeches, ad- 


| \iſedly or purpoſely practiſe or go about to move or per- 
luade any perſon to deny withſtand or impugn her ma- 


jeſty's power and authority in cauſes eceleſiaſtical, united 


and annexed to the imperial crown of this realm; or to 
Mat end or purpoſe ſhall adviſediy and maliciouſly move 
Or perſuade any perſon to forbear or abſtain from coming 
0 church to hear divine ſervice or to receive the com- 

| — — munion, 


8 8 
* ENCE SING: 2 


Juſtice of the peace or the miniſter or curate of the pariſh, 


upon ſhall depart out of this realm at ſuch haven or port and 


within ſuch reaſonable and convenient time after, 2 


time as is before appointed, and from thence depart, or 
after departure ſhall return without her majeſty's yer 
licence ; he ſhall be guilty of felony without benefit of of i 


be in this form, “ I A. B. do humbly confeſs and ac: 
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Diſſenters. 
munion, or to be preſent at any unlawful aſſemblies con. 
veaticles or meetings, under colour or pretence of any ſuch 
exerciſe of religion; he ſhall be committed to priſon unti 
he ſhall conform to go to church, and make ſubmifflon 
as hereafter is expreſſed. ſ. 1. 

Provided, that if he ſhall not within three months after 
conviction 10 conform himſelf and make ſubmiſſion, he. 
ing thereunto required by the biſhop of the dioceſe or 1 


then he ſhall, being thereunto warned or required by : 
juſtice of the peace, upon his corporal oath before the uf- 
tices in ſeſhans or at the aſſizes, abjure this realm of Eng- 
land and all other the queen's dominions for ever, unlel; 
her majeſty ſhall licenſe the party to return; and there- 


within ſuch time, as ſhall be aſſigned by the juſtices befyre 
whom the abjuration ſhall be made, unleſs he be letted at 
ſtayed by ſuch lawful and reaſonzble cauſes as by th: 
common laws of this realm are allowed in caſes of abju- 
ration for felony: and in ſuch cafes of let or ſtay, then 


the common law requirzth in caſe of abjuration for feh- 
ny: and the juſtices of the peace before whom the abju- 
ration ſhall happen to be made, ſhall cauſe the ſame pre- 
ſently to be entred of record before them, and ſhall certify 
the ſame to the next aſſizes. ſ. 2 

And if he ſhall refuſe to make abjuration, or after ab- 
juration made ſhall not go to ſuch haven and within ſuch 


clergy. ſ. 3. 

But if he ſhall, before he be required to abjure, repait 
to ſome pariſh church: on ſome ſunday or other feltival 
day, and then and there hear divine ſervice, and at ſervice 
time before the ſermon on reading of the goſpel mike 
publick and open ſubmiſſion and declaration of his con- 
formity, he ſhall be diſcharged: Which ſubmiſſi»n {hal 


„knowledge, that I have grievouſly offended God, it 
* contemning her majeſty's godly and lawful government 


++ and authority, by abſenting myſelf from church, and 


Co 


from hearing divine ſervice, contrary to the god] y laws 
and Ratutes of this realm, and in uſing and frequentin; 
diſordered and unlawful conveaticles and aflemblics 


under pretence and colour of exeroiſe of religion * 
66 3M 
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Diſſenters. 
« ] am heartily ſorry for the ſame ; and do acknowledpe 
« and teſtify in my conſcience, that no other perſon hath 
« or ought to have, any power or authority over her ma- 

« jeſty ; "and I do promile and proteſt, without any diſ- 
60 390 N or any colour or means of any diſpenſation, 
« that from henceforth I will from time to time obey and 

« perform her majeſty's laws and ſtatutes, in repairing to 
« the church, and hearing divine ſervice, and do my ut- 
« termoſt cndexvorr to maintain and defend the ſame.” 


Which ſubmiſſion and declaration the miniſter ſhall pre- 
ſently enter in a book to be kept in every pariſh for that 


purpoſe 3 and in ten days ſhall certify the ſame i in Write 
ing to the biſhop of the dioceſe. ſ. 4, 5, 6. 
Provided, that if after ſubmiſſion ſuch offender ſhall 


fall into relapſe, or eftſoons obſtinately refuſe to repair to 


ſome church chapel or uſual place of common prayer to 
hear divine ſervice and ſhall forbear the ſame as aforeſaid, 
or ſhall be preſent at any ſuch aſſemblies conventicles or 
meetings, under colour or pretence of any exerciſe of re- 


ligion ; he ſhall loſe all benefit of his ſubmiſſion. ſ. 7. 


All pains duties forfeitures and payments on this act, 


and on the 23 El. c. 1. ſhall be recovered to her mejel- 
ty's uſe in any of the courts of record at Weſtminſter. 
1. 10. 


ſhall be employed to ſuch charitable uſes, and in ſuch 
manner and form as is directed by the ſtatute of the 29 


El. c. 6. (that is, for the relief of the poor, as ſhall be 


directed by the lord treaſurer, chancellor and chief barons 


of the exchequer.) ſ. 11. 


Provided that no popiſh recuſant, or feme covert, ſhall 
5 compelled or bound to abjure by virtue of this act. 

12. 

Provided, that every perſon that ſhall abjure by this 
act, or refuſe to abjure being thereunto required as afore- 
ſaid, {hail forfeit to the queen all his goods and chattels for 
ever, and his lands during life. f. 1 

And by the 17 C. 2. c. 2. All ſuch. perſons as ſhall 
take upon them to preach in any unlawful aſſembly con- 


venticle or meeting, under colour or pretence of any ex- 


erciſe of religion, contrary to the Jaws and ſtatutes of th's 
kingdom; ſhall not, unleſs only in paſſing upon the road, 

come within five miles of any city or ton corporate, or 
borough that ſends burgeſſes to parliament ; on pain of 


40 J, one third to the king , one third to the poor, and one 


third 


Provided, that one third of the . by this. at 
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perſons or more aſſembled together, beſides thoſe of the 


if it be in a houſe field or place where there is no family 


more juſtices of the peace, or chief magiſtrate of the place, 
and they are hereby required and enjoined on proof to 


they ſhall impoſe on every ſuch offender a fine of 5 s for 


the penalty of 10s. Which fines for the firſt and eviry 
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Diſſenters. 


third to him that ſhall ſue in any court of record at Wehl. 


minſter, or at the aſſizes or ſeſſions. ſ. 3. 


And it ſhall not be lawful for any perſon fo te. 
ſtrained, or for any other perſon that ſhall not frequent 
divine ſervice eſtabliſhed by the laws of the kingdom and 
carry himſelf reverently decently and orderly there; 9 
teach any public or private ſchool, or take any boarder; 
or tablers that are taught or jaſtructed by himſelf or any 


other; on the like pain of 4ol. 1. 4. 


Provided, that if any ſuch perſon ſhall without frau; 
be ſerved with any writ ſubpcena warrant or other proceſs, 
whereby his perſonal attendance is required; his obedience 
thereunto ſhall not be conſtrued an offence _ this 


And by the 22 C. 2. c. 1. If any nerſon of the age of 
ſixteen years or upwards, being a ſubject of this realm, 
ſhall be preſent at any afſembly conventicle or meeting, 
under colour or pretence of any exerciſe of religion, i i 
other manner than according to the liturgy and practice 
of the church of England, at which there ſhall be five 


houſhold if it be in a houſe where there is a family; or 


inhabiting, then where any five perſons or more are ſo at- 
ſembled as aforeſaid : it ſhall be lawful for any one or 


them made of ſuch offence, either by confeſſion of the 
party, or oath of two witneſſes, or by notorious evidence 
and circumſtance of the fact, to make a record of every 
ſuch offence under hand and tout which record ſhall be 

a full convicion of every ſuch offender ; and thereupon 


ſuch firſt offence: which record and conviction ſhall be 
certified to the next ſeſſions. ſ. 1. 


For the ſecond offence, every ſuch offender mall incut 


other offence ſhall be levied by diſtreſs and ſale of the of- 
ſender's goods; or in caſe of the poverty of ſuch offender, 
upon the goods of any other perſon who ſhall be then 
convicted of the like offence at the ſame conventicie, at 
the ditcretion of ſuch juſtice or chief magiſtrate ; ſo as the 


ſum to be levied on any one perſon in Caſe of the poverty 


of other offenders, amount not in the whole to above the 
ſum of 101 upon the occalion of any one meeting: and 


the conſtables, churchwardens, and overſeers of the poo! 
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| reſpeRtively, ſhall levy the ſame accordingly, by warrant 
| of ſuch juſtice or chief magiſtrate ; and the fame ſo le- 


vied ſhall be forthwith delivered to fuch juſtice or chief 
magiſtrate, and by him diſtributed, one third to the ſheriff 
at the quarter ſeſſions for the king's uſe, one third to 
the poor, and one third to the informer and to ſuch perſon 


and perſons as ſuch juſtice or chief magiſtrate ſhall ap- 


point, having regard to their diligence and induſtry in the 


diſcovering, diſperſing, and puniſhing of the faid conven- 


And every perſon who ſhall take upon him to preach 


or teach in any ſuch meeting aſſembly or conventicle, and 


ſhall thereof be convicted as aforeſaid; ſhall forfeit for ſuch 


firſt offence 201, to be levied and difpoſed of in manner 
| aforeſaid: and if the ſaid preacher or teacher fo convicted 
| be a ffranger, and his name and habitation not known, 


or is fled and cannot be found, or in the judgment of ſuch 
chief magiſtrate ſhall be thought unable to pay the ſame ; 
they ſhall levy the ſame by their warrant upon the goods 


| of any ſuch perfons who ſhall be preſent at the ſame 


conventicle: and for every other offence 401 in like 


And every perſon who ſhall wittingly and willingly 
ſuffer any ſuch conventicle meeting or unlawful aſſembl 
aforeſaid, to be held in his houſe out-houſe barn yard or 
backſide, and be convicted thereof in manner aforeſaid ; 


| ſhall forfeit 201, to be levied in manner aforeſaid upon 


his goods, or in caſe of his poverty or inability as afore- 


| ſaid, upon the goods of ſuch perſons who ſhall be con- 


victed in manner aforeſaid of being preſent at the ſame 


conventicle: and the money ſo levied to be diſpoſed in 


manner aforeſaid. ſ. 4. : | 
Provided, that no perfon ſhall by any clauſe of this act 
be liable to pay above 101 for any one meeting, in regard 
of the poverty of any other perſons. ſ. 5. FT 

Provided, that in all caſes of this act, where the pe- 
nalty or ſum charged upon any offender exceeds the 
ſum of 10s, and ſuch offender ſhail find himſelf aggriev- 
ed, it ſhall be lawful for him within one week after the 


rid penalty or money charged ſhall be paid or levied, to 


appeal in writing from the perfon or perſons convicting, 


| to the judgment of the juſtices of the peace in their next 


quarter ſeſſions; to whom the juſtice or juſtices, chief 


magiſtrate, or alderman, that firſt convicted ſuch offen- 


der, ſhall return the money levied upon the appellant, 


| and ſhall certify under his and their hands and ſeals the 
| ecvidence 
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Diſſenters. 
evidence upon which the conviction paſt, with the whole 
record thereof, and the ſaid appeal: whereupon ſuch of- 


fender may plead and make defence, and have his trial 


by a jury thereupon. And in caſe ſuch appellant ſhall 
not proſecute with effect, or if upon ſuch trial he ſhall 


not be acquitted, or judgment paſs not for him upon his 
ſaid appeal; the ſaid juſtices at the ſeſſions ſhall give 


treble coſts againſt ſuch offender for his unjuſt appeal, 


And no other court whatſoever ſhall intermeddle with an 
cauſe of appeal upon this act, but they ſhall be figally, 


determined in the quarter ſcſions only. 1. 6. 
Provided, that upon the delivery of ſuch appeal the 
appellant ſhall enter before the perſon convicting into a 


' Tecognizance to proſecute the ſaid appeal with effed; 
who ſhall alſo certify the ſame to ſuch ſeſſions: and if 


no ſuch recognizance be entered into, the appeal ſhall be 
void. f.7 


And every ſuch appeal ſhall be left with the perſon, 
convicting at the time of making thereof. ſ. 8. 
And the jultices of the p:ace and chief magiſtrates re- 


ſpectively, or conftables by warrant from any ſuch juſtice 


or chief magiſtrate, ſhall and may with what aid force 


and aſſiſtance they ſhall think fit, for the better execution 
of this act, after refuſal or denial to enter, break open 
and enter into any houſe or other place, where they ſhall 


be informed any ſuch conventicle is or ſhajl be held, a 
well within liberties as without ; and take into their 
cuſtody the perſons there unlawfully aſſembled, to the in- 


tent they may be proceeded againſt according to this act: 


And the lieutenants or deputy lieutenants or any commil- 
ſionated officer of the militia or other of his majeſty's 


forces, with ſuch troops or companies of horſe and foot; 


and alſo the ſheriffs and other magiſtrates and minen 


of juſtice, or any of them jointly or ſeverally, with ſuch 


other aſſiſtance as they ſhall think meet or can get in 
readineſs with the ſooneſt, on certificate made to them 


reſpectively under the hand and ſeal of any one juſtice ot 


chief magiſtrate, of his particular information or know- 
ledge of ſuch unlawful meeting or conventicle held. or to 


be held in their reſpective counties or places, and that he 
with ſuch affiſtance as he can get together is not able to 
ſuppreſs and diſſolve the ſame, 
hereby required and enjoined to repair unto the place 
Where they are ſo held or to be held, and by the beſt meat 
they can to diſſolve diflipate or prevent all ſuch unlawful 
meetings, and take into their cute f ſuch and ſo mon 
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| of the ſaid perſons ſo unlawfully aſſembled as they ſhall 
think fit, to the intent they may be proceeded againſt ac- 
| cording to this act. ſ. 9. 


Provided, that no dwelling houſe of any peer of the 
realm, where he or his wife ſhall be then reſident, ſhall 
de ſearched by virtue of this act, but by immediate war- 


ant from his majeſty under his ſian manual, or in the 


eſence of the lieutenant or a deputy lieutenant, or two 


| juſtices of the peace whereof one to be of the quorum. 


N Rl 


. 10. | 8 


And if any conſtable, churchwarden, or overſeer of the 
poor, who ſhall know or be credibly informed of any ſuch 


meetings or conventicles held within his precincts, pariſhes 


or limits, and ſhall not give information thereof to ſome. 
juſtice of the peace or the chief magiſtrate, and endea- 


your the conviction of the parties according to his duty ; 


but ſuch conſtable churchwarden or overſeer of the poor, 
| cr any perſon lawfully called in aid of the conſtable, ſhall. 


wilfully and wittingly omit the performance of his duty 


| in the execution of this act, and be thereof convicted in 
manner aforeſaid ; he ſhall forfeit 51, to be levied and 
| Ciſpoſed as aforeſaid : and if any juſtice of the peace or 


chief magiſtrate ſhall wilfully and wittingly omit the 
performance of his duty in the execution of this act; he 


| ſhall forfeit 1001, half to the informer, to be recovered 


in any of his majeſty's courts at Weſtminſter. ſ. 11. 


And if any perſon be at any time fued for putting in 
execution any of the powers contained in this act, other- 
wiſe than upon appeal allowed by this act; he may plead 
| the general iſſue, and give the ſpecial matter in evidence: 


and if the plaintiff be nonſuit, or a verdict paſs for the 


defendant, or if the plaintiff diſcontinue his action, or 
if upon demurrer judgment be given for the defendant, 
| every ſuch defendant ſhall have his full treble coſts. 


. 12, 


ment of all perſons to be employed in the execution here- 


of: and no record, warrant, or mittimus to be made by 
| Virtue of this act, or any proceedings thereupon, ſhall be : 


reverſed avoiced or any way impeached by reaſon of any 
default in form. And in caſe any perſon offending againſt 
this act, ſhall be an inhabitant in any other county or cor- 
poration, or fly into another county or corporation, after 


| ihe offence committed; the juſtice or chief magiſtrate be- 


fore 


And this act, and all clauſes therein contained, ſhall be 
| conſtrued moſt largely and beneficially for the ſuppreſſing 
of conventicles, and for the juſtification and encourage- 
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fore whom he ſhall be convicted as aforeſaid, ſhall certif 


the ſame under his hand and fea], to any juſtice of the 


peace or chief magiſtrate of ſuch other county or corpora- 


tion wherein the ſaid perſon is an inhabitant or is fl: 


into, who ſhall levy the penalty as fully as the other juf. 
tice might have done in caſe he had been an inhabitant 
where the offence was committed. f. 13. 

Provided, that no perſon ſhall be puniſhed for any of. 
fence againſt this act, unleſs he be proſecuted within three 
months after the offence commited, And no perſon who 


| ſhall] be puniſhed for any offence by virtue of this a8, 
hall be eifel for the ſame by virtue of any other 40 


or law whatſoever. ſ. 14. 
And the aldermen of London ſhall have the ſame power 
to execute this act one's as the Jultices of the proc 


elſewhere. ſ. 15. 


If che perſon convicted as ere dd be a feme covert, 
cohabiting with her huſband; the penalties of 58 and 105 
as aforeſaid, ſhall be levied upon the 8 of her huſ- 
band. ſ. 16. 


Provided, that no peer of the elch ſhall be attache 


or impriſoned by this act. f. 17. 


Provided, that nothing in this act ſhall extend to 10 11 
date or make void the king's ſupremacy in eccleſiaſtical 
affairs; but that he may excrciſe and enjoy all powers 
and authority in escleſiaſtical affairs, as he might have 
done before. ſ. 18. 

4. By the 13 C 14 C. 2. c. 4. No perſon mal pre- 


ſume to conſecrate and adminifter the facrament of the 


Lord's ſupper, before he ſhall be ordained prieft accord- 


ing to the manner of the church of England; on pain of 
1001], half to the king, and half to be equally divided 
between the poor and him who ſhall ſue i in any of his ma- 
jeſty's courts of record. ſ. 14. 

And by the 13 C. 2. fl. 2. c. 1. No perſon ſhall be 
placed elected or choſen, into the office of mayor, alder- 
man, recorder, bailiff, town clerk, common council man, 
or other office of magiſtracy, or place of truſt or other 
employment relating to or concerning the government of 
any of the cities corporations boroughs cinque ports and 
their members and other port towns within this realm, 
that ſhall not have within one year next before ſuch elec- 


tion or choice taken the ſacrament of the Lord's s ſupper, 


according to the rites of the church of England; and ig 


default thereof, every ſuch placing ele@ion and choice D 


hereby declared to be void. ſ. 12. 
5. By 
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| judge miniſter clerk or ſteward or other oficer in any 
| court, or any officer in the army or navy; on pain of 
| 1001, half to the king, and helf to him that ſhall ſue 
in any of the King's courts of record. ſ. 8. 
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6. By the 3 JF. c. 5. no recuſant convitt ſhall prac- Diſability. 
ite the common or civil law, or phyſic, nor ſhall be 


6. By the 3 J. c. 5. If the children of any ſubject Chilaren. 


| (the ſaid children not being ſoldiers, mariners, merchants, 


or their apprentices or factors) ſhall, to prevent their 
good education in England, or for any other cauſe, be 


ſent or go beyond ſeas without licence of the king or 


ix of the privy council (whereof the principal ſecre- 


tary to be one); ſuch child ſhall take no benefit by any 


| oitt, conveyance, deſcent, deviſe, or otherwiſe, of any 


lands or goods, until he conform. ſ. 16. 


| 7, Arundel, It ſhall be publickly taught and preached Quakers in par- 
by all, that in judicial mattcis, oaths may be lawfully west. 
taken. Lind. 298. e 


Art. 30. As we confeſs, that vain and rath ſwearing 
is forbidden chriftian men by our Lord Jeſus Chriſt, and 
James his apoſtle ; ſo we judge, that chriſtian religion 


doth not prohibit, but that a man may ſwear when the 


magiſtrate requireth, in a cauſe of faith and charity, ſo it 


| be done according to the prophet's teaching, in juſtice 


judgment and truth, 


The unlawfulneſs of taking an oath, though before a 


judge, was one of the tenets of the old anabaptiſts; againſt 


whom therefore firſt the foregoing conſtitution, and after 


that this article was made; long before the quakers had 
either name or being. But becauſe they who at preſent 


go under the name of anabaptiſts have quitted the doc— 
tine, and the people called quakers have taken it up, it 
s judged moſt proper to inſert the ſame here, under the 
| law relating to quakers, Gi. 510, 511. 


Again; by the 5 El. c. 1. If any perſon ſhall refuſe to 


| take the oaths of allegiance and ſupremacy lawfully ten— 


cred, he ſhall incur a premunire, ſ. 8. 
And by the13& 14 C. 2. c. 1. Whereas certain per- 


ſons, under the name of quakers and other names of. ſe- 
| Paration, have taken up and maintained ſundry dangerous 
| Opinions and tenets, and (amongſt others) that the taking 
of an oath an any cauſe whatſoever, altho' before a lawful 


mapiſtrate, is altogether unlawful and contrary to ihe 


Word of Good; and the ſaid perſons do daily refuſe to take 


an cath, tho? lawfully tendred, whereby it often happens 


that the truth is wholly ſuppreiled, and the adminiſtration 
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juſtice much obſtructed; and whereas the ſaid perſonne, 
under pretence of religious worſhip, do often affeml!s 
themſelves together in great numbeis in ſeveral parts of 


this realm, to the great en Jaogering of the publick peacs 


ar 


and faiety, and to the terror of the people, by maintain. 


ing a ſecret and ſtrict correſpondence amor telt themſelvet, 
and in the mean time lepareting and dividing themſelye 


from the ret of his majeſty's good 2nd Joyal ebe 


and from the publick congregations and uſual places of 
divine worſhip: for the redrciling therefore and prevent- 
ing the meny miſchiefs and dangers that may ariſe by 
fuch dangerous tenets and ſuch unlawful altemblies, it is 
enacked, chat if any perion who maintaineth that the 


taking of an oath in any caſe whatſoever (altho' before a 
Jawful Ma Ate) is altogether unlawful and contrary 
to the word of Gud, ſhall wilſul! y and obſtinately refuſe 


to take an oath, where by the laws of the realm he ſhall 
be b und to take the ſame, being lawfully and duly ten- 
dred ; or hall endeavour to perſuade any other perſon to 
whon: any ſuch cath ſhall in like manner be duly and 
Iawfully tendred, to refuſe and forbear the taking of the 
ſane; or tall by printing writing or otherwiſe go about 
to maintain and defend, "that the taking of an oath in 
any cale whatfocver is altogether unlawful : And if the 
ſa:d perſons commonly called quakers, ſhall depart from 
the places of iheir {ſeveral habitations, and aſſemble them- 
ſelves to the number of five or more, of the age of fixteen 
years or Up Wards, at any one {ine in any one place, under 
pretence of joining in a e e worſhip, not authorized 
by the Jaws of this reaim : In every ſuch caſe the 
party ſo offending, being convict by verdict of twelve 
men, or e e or by the notorious evidence of the 


fact, {hall foifeit to tie king for the firſt offence a ſum 
not excerding 51, for the ſecond offence a ſum not ex- 


cceding 10]; to be levied by diſtreſs and ſale by warrant 


of the parties before whom the offender ſhall be convicted; 


and for want of ſuch diſtreſs or non-payment of the 
penalty within one week after the conviction, the faid 


party thall for the firſt offence be committed to the com- 
mon gaol or bouic ot correction for the ſpace of three 


months, and fer the jecond offence during fix months, 
there to be kept to hard labour; which ſaid penalties {hl} 


be employed tor the 1ncreale of the flock of the houſe of 


correction to which th cy thall be committed and providing 
matcrialz to fet them on work: And for the third offence, 


every ach perton inail abjure the realm ; or otherwie 
4 | bs 


B35. es — 28 
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„ bis majeſty may order him to he tranſported to any of his 
- majeſty” s plantations beyond the ſeas. ſ. 1, 2 

And the juſtices of aſſize, and juſtices of the peace in 
: WW cir open and general ſions; {hall have power to in- 
. quire of hear and determine the ſame, and make proceſs 


: bor the execution thereof, as 1 may de in caſes of 
3 WE treſpaſs. ſ. 3. 


„ And any juſtice of the peace, or mayor of a corpora- 
tion, may commit to the common gaol, or bind over 
„Vith ſufficient ſureties to the quarter ſeſſions, any perſon 

7 WK offending in the premiſſes, in order to his conviction, 

s f. 

_ Provided, that if any perſon after conviction ſhall take 

2 | ſuch oaths for which he ſtands committed, and ſhall allo 

v WE cive ſecurity that he will forbear to meet in any ſuch un- 

le WW lawful aſſembly; he ſhall be diſcharged. 1. 85 | 
3. The tenets of the old anabaptilts were; that in- Anabaptids in, 
i- WF fants ought not to be baptized; and if they be bantized, e 
to that they ought to be rebaptized when they come to law⸗ | 
il WW ful age; that it is not lawful for a chriſtian man to bear 

i office or rule in the commonwealth; that no man's laws 

ut WF ouzht to be obeyed ; that it is not Jawful for a chriſtian 

| man to take an bath: before any judge; that Chriſt took 

he no bodily ſubſtance of the bleſſed virgin; that finners 

m :fter baptiſm cannot be reſtored by repentance; that all 


things be or ought to be common, and nothing ſeveral: 
All which were excepted out of the general pardons of 
the 32 H. 8. c. 49. and the 3 4 Ed. . 8 
Ai. 16. Not every deadly ſin willingly committed after 
| baptiſm, is fin againſt the Holy Ghoſt and unpardonable. 
Wherefore the grant of repentance is not to be denied to 
| ſuch as fall into fin after baptiſm. After we have re- 
ceived the Holy Ghoſt, we may depart from grace given, 
| and fall into fin, and by the grace of God we may ariſe. 
again, and amend our lives. And therefore they are to 
| be condemned, which ſay they can no more ſin as long 
as they live here, or deny the place of forgivenels to ſuch 
as truly repent. 
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Art, 27. The baptiſm of young children is in any wiſe 1 
to be retained in the church, as moſt agreeable to the in- 13 
ſtitution of Chrilt. 55 1 5 | 

Preface to the book of 88 p. ayer, It was thought : = 
convenient, that an office ſhould be added for the baptitm _ | Fr 
| of fuch as are of ri per years; which altho' not ſo necetihary | | bt 

when the former book was compiled, yet by the growth of Hi 
anabap tim, thro? the licentiouſneſs of tne late times Crept ff 
on 8 10 7 it IS now become nece ry. | 1 

| M 2 Ard. 37. 1 
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Dilienfers, 


Art. 37. The laws of the realm may puniſh chrifti, 
men with deaih, for heinous and grievous offences, 
And by the ſame article; It is lawful for chriſtian men, 


at 15 e commandment of the mag iltrate, to wear weapons, 


id ſerve in the wars. 

i t. 338, The riches and goods of chriftiane are nat 
common, as 8 5 ing the ri ht title and poſleſiion of the 
ſame; as certain a1 aabaptifts do falſly boaſt, Notwith. 
ſtanding, every man oug at, of ſuch things as he polleſſeth, 


Libs rally to pv alms to the poor, according to his ability 


II. Lore far mitigated by: the aft. if 22 ani 
other acts. 


By the 1 W. e. i. f 1s enacted as fol! aweth 

Poraſnucs as fame eafe to ſerupulous cenſciences in the erer. 
cije of rei eligion, tit 7 be an effeflual means to unite their majiſiit 
proteſiant ſubjects in intereſt and affettion; it is enadted, that 
neither the /laiute of the 23 El. c. 1. nor the flatute of tit 
20 El. c. 6. nor the 1 El. c. 2. ſ. 14. nor the 3 J. c. 4. 
nor the 3 J. c. 5. nor any (iber lau or ſiatute „ this reain 
made againſt df ids or popifh recuſanis (except the 25 Car. 2. 
C. 2. and the 30 Car, 2. ſt, 2, c. 1.) ſhall be conſirued ti 
extend io any perf in diſſenting from the church of England, 
that Y all tte the oaths of alegia __ and ſupremacy, and mate 
and ſubjcribe the declaration aguinſ? popery of the 30 Car. 2. 
ſt. 2. C. 1. WWhich oh b and declaration the Juſtices of the 
peace at the general feſſions of the fence to be held fer the 
county or place 20 bore fe ch perjon ſhall live, are hereby requirts 
to tender ana daminiſter 10 ſuch perſons as ſhall offer themjervt 
in take Mare and 2 the ſame, and theretf to keep a re 
gifter : and none of the perſuns aforeſaid ſpall give or pay, 4 
any fee or reward, to any officer er officers belonging to the 
court afercſaid, abive the jum of Ga, ner that more than 
once, for the entring of his taking the ſaid caihs and making 
and ſubſcribing the 1 rid declas ation; ner above the further ſun 
of 6 d, for any certificate of the ſame to be made out and fined 
by the officer's of the ſaid court. . 1, 2. 

find wi and every perſen and perſons that ſpall as aj ial 
dike the oh,, and make and jubſcribe the faid declaration, 
ſpall nat be liabie to atiy harms penalties or opp ention- 
ed in the 35 El. c. 1. nor in the 22 Car. 2. c. 1. nor ſc 
any of the jaid fei ſens be proſecuted in any fac e. ical equity 
For er by. ' e@jon of their non-confarming ts the church i 
Enzland, 1. 4. 

| | Previded, 


— Wa . 


Lan 


. 


— RT 


2 — 


Diſſenters. 


e that if ary afJeniiy of per ons 4 ſenting from the 


church 0 of e 2 "ball be had 11 any place for religigus wor= 
ſhi, with the daors lacked barred or bolted, during any time 
of ſues meeting together ; all and every perſon and perſans that 
ſhall come to ana be at fo ch meeting ſhall not ER, any benefit 
from this law, but be liatle te all the pains and fonailies of 

the foregoing laws recit-d in this act, for ſuch their meet- 
ing, netibi. flanaing his taking the raths, ard his making and 
ſulferibing the tenant 9 9 85 aid. . 5. 

Provided, that nothing herein contained ſhall he e to 
N any of ihe perſons aſireſarct rom paying of tithes or 
other varechic] duties, er any other duties 70 ihe buen or 
mini/ler ; mor from any proſecution in any eccic;iaftica! court, or 
era. Fe, for the ſame. „ „„ 

And if any perjan diſſenting from the church of England as 
ey: pal! be choſen or otherw:fſe apheinted to 1955 fs 
office of high canſtuble, or petit cenſlable, churchwarden, 2 
ſeer of the. poor, or any ether parochial or ward office, ana ſuch 
perſon ſhall ſcruple to take upon hin m of the. jaid offices in 
regard of the oath, or any other matten or thing required by 
the law to be taken or done in v per 7 a ice; every ſuch: 


s ferſon ſhall and may execute, ich OfJice or employment by a juſ- 


ficient deputy by him to be pr. 40147 that fhail comply with the 
laws on this behalf. Provided always, the faid deputy be 
allowed and app» oved by ſuch perjon or perſons, in ſuch man- 
ner as ſuch Heer or. officers reſpectively ſhould by law have 
bien allowed and approved. I. 7. 


And no perſon diſſenting frem the church of 1 9 ngland, in 


bely orders or pretended holy orders, or pretending to holy or- 
ders, nor any preacher or teacher ef any cengregation of difſent= 
ing prote/lants, that ſhall make and ſul ſcribe the declaration 
efireſaid, and take the ſaid oaths at the general or quarter 
uns of the peace to be hel for the county teꝛon parts or 
dvifion where ſuch perſon lives, ani ſnail alſa arciare ms ap- 
frobation of and ſubſcribe the articles of reugion ruentioned in 
tve /latute of the 13 liz. c. 12. except tne zath, 25th and 
zoth, and theſe words of the 20th article, VIZ. the church 
hath power to decree rites or ceremonies, and authority 


in controverſies of faith, and yet] all be liable to any of 


the pains Or penalt! 75 5 155 17 C: 2 „ the penalties 
mentioned in the ſid act of the 22 E. 2, C. . % renn ef 
preaching at any exerciſe of religion ; nor to the penaty 7 
leo! by the 13 & 14 ©: 3:0: 4. for nffrcts "ti / By any n= 
8regation for the exerctje of religion permuitted and ailywed Ly 
14 act. 1, 8. 


Tvi 2 Provided 
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Diſſenters, 


Provided always, that the making and ſubſcribing the ſz 


declaration, and the taking the ſaid oaths, and making the d. 
claration of approbation and ſubſcription to the ſaid articles, i 
manner as aforeſaid, at ſuch general er quarter ſeſſions of th 

' peace, ſhall be then and there entred of record in ihe faid court, 


Fer which 6d ſpall be paid to the clerk of the peace, and 1 


more : provided, that ſuch perſon ſhall not at any time preach 
in any place, but with the doors not locked barred or bolted a 
„% %% ne do 5 = 
Aud whereas ſome diſſenting proteflants ſcrupie the baptizing 
of infants ; it is enacted, that every perſon in pretended hi 
orders, or pretending to holy orders, or preacher or teacher, 
that ſhall ſubſcribe the aforeſaid articles of religion, except be. 
fore excepied, and alſo except part of the 25th article touch 
ing infant baptiſm, and ſhall take the ſaid caths, and mak 
and ſubſcribe the ſaid declaration, in manner aforejaid, ſpall 


_ enjoy all the privileges benefits and advantages which ary other 


diſſenting miniſter as afereſuid might have or enjoy by virtue if 
this atk. h.10. 7 e 

And every teacher or preacher in holy orders, or pretended 
Holy orders, that is a minifter preacher or teacher of a con 
gregation, that fhall take the oaths herein required, and mate 
and ſubſcribe the declaration aforeſaid, and alja fubſcribe ſuch 
of the aforeſaid articles of the church of England as are required 
by this act in manner eforeſaid, ſhall be thenceforth exempted 


from ſerving on any jury, or from being choſen or appointed to 


bear the office of churchwarde;:, overſeer cf the poor, or any 


other parochial or ward nice, or oiher office in any hundred if 
any ſhire, city, town, periſh, diviſion, or wapentare, 1. II. 


And every juſtice of the feace may at any time require am 
perſon that goes to any meeting for exerciſe of religion, to mace 
and ſubſcribe the declaration aforeſaid, and alſo to take the 
ſaid oaths (or declaration of fidelity herein after mentioned, in 
cafe ſuch ferſon ſcruples the taking of an oath), and uten n- 
Jigal theres, he ſball commit him to priſon without bail, and 
certify his name to the next ſeſſion, ta be held fer that plact 
where ſuch perſon then reſides; and if he fhall there upon a 
ſecond tender refuſe is make and ſulſcribe the declaration afure* 
faid, be ſhall be then and there recorded and from thenceferth 
taten for a popiſh recuſant conviet, and incur all the endlies 


— 


of ail the aforeſaid laws. ſ. 12. 


Aud whereas there are certain other ferſans, diſſonters jre mM 
the church of England, who feruple the taking of any cdi,; 
it 1s enafed, tnat EVery fuch perſen ſpall make and ſudjerict 
te aec.aration aforejaid, ard alfa & deciar ation ef ſelily, ns 
f ubſcr ibe a profeſſicn of their chriſtian belief, Ii Hich arcia- 


ral 170 9 
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rations and ſubſcription ſpall be made and entred of record at 
| the general quarter ſoſſims of the peace for the place where 
ach perſon refidrs. And every ſuch perſon that fhall mate. 
and ſubſcribe the two declarations and profeſſion aforeſaid, be- 
ine thereunto required, ſhall be exempted from ail the pains 


| pep recuſants or proteſtant non-conformijts, and alfs from the | 


cerning the taking of zaths ; and hail enjoy all other the be- 


Diſenters, 167 


aud penalties of all the aformentioned flatutes made againſt. 
7 ö | El - . Fl & 0 * . 0 1 
penalties of the 5 El. c. 1. and 13 & 14 C. 2. Cc. 1. cn 


nefits privileges and advantages, under the lite limitations 
proviſoes and conditions, which any other diſſenters ſhauld or 
ought ta enjoy by virtue of this act, 1. 73. Fore: 

Aud if any perſon ſhall refuſe is tate the ſaid oaths, when 
tendred to him, which every juſtice of the peace is hereby im- 
prvered to do; ſuch perſon ſhall not be admitted to make and 
ſubſeribe the two declarations aforeſaid, tho* required thereunto 
either before a juſtice of the peace, or at the ſeſſions before or 
ofter any conviction of popiſh recuſancy as afereſeid, unliſs ſuch 
perſm can, within thirty one days after ſuch tender of the de- 
darations to him, produce two jufficient proteſtant witneſſes t9 
teſtify upen oath that they believe him to be a proteſtant dije- 
ſenter, or a certificate under the hands of four protejtants who - 
are cinformable ta the church of England or have taken the 
caths and ſubſcribed the declaration above mentioned, and foal 
4% produce a certificate under the hands and ſeals of fix or 
more ſufficient men of the congregation ta which be belongs, 
owning him for one of them, 1, 14. : | 
Provided, that until ſuch certificate under the hands of js 
of bis congregation as aforeſaid be produced, and two preteſtant 
witneſſes come to atteſt his being a proteſtant diſſenter, or a 
certificate under the hands of four protejiants as aforeſaid be. 
produced; the juſtice ſhall take a recognizence with two ſure- 
tres in the penal ſum of 50 for his producing the ſame; and 
if he cannot give ſuch ſecurity, Hall commit him te priſon 
until he hath produced ſuch certificates, or tive witneſſes as 
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Provided always, that all the laws made and provided fer 
the frequenting of divine ſervice en the Lord's dau, fhall be 


full in force, and executed againſt all perjons tht offend againſt 


i 
the faid laws, except ſuch perfons come to ſonie congregation or | +8 
ajjembly of religious worſhip, allowed or permitted by this aft. 
Provided, that nothing in this act ſhall be conlrucd to ex- 
tend, to give any eaſe benefit or advantage to any papiſl ar Lo- 
PÞ recuſant whatſoever , or to any perſon that fhail deny in 
bis preaching or writing the doArine if the bleſſed Trinity, as 
tis declared in the aforejaid articles of religien. 1. 17. | 
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Diſtenters. 
Provided that if any perſan ſeal wiliingly and of puri 


mnlicis [ly or coutemptuonly come into any © cathedral ar er 5 
cu, eliapel, or other congregation permitted by this a, ay 
diſeuiet or Cifturb the fame or miſuſe auy preacher or ten. ter, 
"4 malt pen proof thereof before any juſtice e the peace i 
too win ſs, find two ſureties to be bound by recopnizance in 
2 Penal Ju of gol, end in default of ſuch ſureties ſhall | 
committed 15 . 2 till the next ſeſſions: ; and un convitiim of 
the ſaid d cflence at the ſaid ſeſons, ſhall ſuffer the pain all 
Pes 2 220 11 ts the king. . 8 | - 
Frovided alt Ge, that no Congregat ion or allembly for rel. 
| g. 20h ſnail be permitt: or aired by this ad, until 
the place of " fuch mecting fhall be certified to the biſhop of il. 


dincef „or 79 1e archdeacon of the archdeaconry, cr to the 


Juſices of the peate at the general er quarts 'r ſeſſions of the peace 


for the couniy city or place in which ſuch meeting ſhall be hell 
and regi/tered in the ſaid biſhop's or archdeacon”s court reſpet- 
ive, or recorded at the ſaid Jefeons 3 ; the regiſter or ler} 
of the peace whereof reſpeeitvely, is hereby required to regiſter 
the ſame, and io give certificate thereof to ſuch perſon as jail 
demand the fame : for which there fall be no greater ſee n 


reward taken, than the ſum of 6d. 1. 19. 


8. 2. Nor any other law or flatute of this realm mail 


ana; 101 5e or popiſb recuſants] Which are {pectally i in- 
ſerted under the title ibepeky. 


Except the 25 C. 2. c. 2. and the 30 C. 2. ft. 2. e. I. 
Which ſaid ftature of the 25 C. 2. c. 2. requires that 
pcrlons admitted to temporal offices ſhall receive the ſa- 
C 1 7 0 according tothe uſage of the church of England, 

d ſubſeribe the declaration againſt tranſubſtantiation. 

ge ihe ſaid ſtatute of the 30 G. 2. t. 2, e. T. di. 

ables perſons from ſitting in either houſe of parliament or 


coming to cnurt, who hall not ſubferibe the Ceclaration 
age int popery therein mentioned, 


Shall be cor firued to extend to any perſon or perſons aiſrent- 
ing from the church of Englend, that ſpail take the ca. 
In the judgment given againſt Larwoid, II. 6 W. it 
was declared by the court, that the defendant ſhould at 
firſt have pleaded in bar, that he was a diſlenter from 
the church, aud then brought himſelf within the compass 
of the act of indulgence; ; of which the court cannot take 
any notice, because it 1s a private act; for before 1t was 
made, the las w did not take any notice of ' proteſtant difjenters, 
Put only © ot diſtenteis hom the church in grout; 

1369; 


Dtitienters, 


des, it is an act which doth not 0 to all ſorts of 
Froteſtant diflenters, but only to ſuch who ſhall quality 
themſelves as therein is preſcribed. 4 Med. 274. 


Diſenting from the church of h In the caſe of 
Dr T1 ebec and Ke th, Feb. 125 742. Mr Keith, mi- 
rifter of Mey- fair chapel, Ane WAS 2 chapel of aſe to 


St George's pariſh, Hanover ſquare, of which the plain- 


tif was rector, being cited into the bithop of London's 


| equrt, for officiating as a clergyman of the church of 
| England, without being licenſed by the biſhop, and hav- 
| ing been dznounced excommunicate forty days, for con- 


tumacy and contempt of the eccleſiaſtical laws; upon the 


bilzop's certificate into chancery of this fact, the writ 


de excommunicato capirado iſſued, It was moved to quaſh 


the writ, and one of the fuggeflions was, that Mr Keith 


is within the toleration act. But by the lord chancellor 
Hirdwicke: The act of toleration was made to protect 
perſons of tender conſeiences, and to exempt them from 


| penalties; but to extend it to ciergymen of the church 
| of England, who act contrary to the rules and diſci— 


line of the church, would introduce the utmoſt con- 
futon, — 


408. 


any perſon diſſenting from the church of England (not in 


boly orders, or pretended holy orders, or pretending to 
| holy orders, nor any preacher or teacher of any congre- 
pation) who ſhould have been intitled to the benefit of tbe 


twieration act if he had duly taken and ſubſcribed 
the oaths and declaration or otherwiſe qualified himſelf as 
Iequired by the faid act, and ſhall be —alocuted upon any 


| of tha penal ſtatutes from which proteſtant diſlenters are 


exempted by the ſaid a&t,—ſhall at any time during ſuch 
pioſccution, take and ſubſcribe the ſaid oaths and declara- 


tion, or being of the people called quakers ſhall make and 


fable ribe the aforeſaid declaration and alſo the declaration 
of ficelity and ſabſcribe the profeſſion of their chriſtian 


belief according to the ſaid act, or before any two juſ- | 


tices of the peace (who ſhall take and return the ſame 
to the next quarter ſeſhions to be there recorded); fuch 
priſon ſhall be intitled to the benefit of the ſaid a, as 
filly as if he had duly qualified himſelf within the time 
preſcribed by the (aid ad, and ſhall be thenceforth exempt- 
e! and d. charged from all the penalties and forfeitutes 
Ui, curtec by force of any of the aforeſaid penal ſtatutes. ſ. 8. 


ö Tat 


And the exception was over-ruled, 2 Atkyns, 


That hal take the caths] And by the 10 An. 3 If 
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gregation of diſſenting proteſtants, duly qualified accord. 


of his having fo qualified himſelf under the hand of the 


eth to be ſomewhat inaccurately expreſſed. 


And the law ſo far favours diſſenters upon the foundation 


to their own conſcience, and is agreeable to the policy 
of inviting people to come to trade and live here, and to 


candeted to the uſe of the will, were -Jeviled for the 
benefit of quakers; and on a bill, the lord chan- 
cellor eſtabliſhed it. On the cther hand it was 2r- 


of Mendes D' Cota againh D Pays, Dec. 6. 1742. Elias 


Dillenters. 
T hat fhall take the oaths of allegiance and JO Oy al 


make and ſubſcribe the declaration againſt popery] Which oath; 
and declaration are inſerted under the title Oaths. 


For the county or place where ſuch perſon ſhall live] And by 
the 10 An, c. 2. Any preacher or teacher of any _- 


ing to the ſaid act, ſhall be allowed to officiate in any 
congrevation, altho* the ſame be not in the county wherein 
he was to qualified; provided that the ſaid congregation 
or place of meeting hath been duly certified, and regif. 
tred or recorded according to the ſaid act: and ſuch 
preacher or teacher ſhall, if required, produce a certificate 


clerk of the peace; and thall alſo before any juſtice of the 
peace of the county or place where he ſhall officiate, 
make and ſubſcribe ſuch declaration, and take ſuch oaths 
as are mentioned in the faid act, if thereunto required, 


1. 9. 
8. 4. All and every perſon and perſons ſhall not be Tab] 


The ſenſe in this, and in the following ſection where the 
fame words are repeated, is evident cnpuyh's but It ſecm- 


Shall not be liable ts any pains, penalties, or fu fim 


of this act, that charities are permitted to be eflabliſhed 
for the ſupport of diſſenting miniſters. As in the caſe 
of the Atornry General and Cock, May 4, 1751. Anne 
Partridge by her will deviſed an annuity to the miniſter 
of a baptiit meeting houſe in the pariſh of Heme! Hemp- 
ſtead, On an information in the name of the attorney 
general ty ettabliſh this charity, it was urged, that the 
act is not merely an act of toleration, but that it reflores 
the common right of mankind to worſhip God acccrding 


the policy "of every man's diſpoſing of his own as he pleaſes. 
And the caſe of the Attorney General and Andrews wi 
cited, 9 March, 1748, wherein copyheld lands, not ſut— 


gued, that this court, before it interpoſes for a charit!, 
will conſider the nature of it, end not execuie exeſ 
charity, altho' made on religious principles. In the cale 


L” Pays, 


ſuch officer, And every ſuch perſon, qualifying himſelf 


Dillenters, 
D' Pays, 2 Jew, by his will ordered 12001 to be appro- 
priated for an eſtabliſhment of an aſſembly for the read- 


ing their holy and divine law for ever: And the lord chan- 
cellor held it an illegal charity, and ſuch as this court 


would not inforce.— By Sir John Strange, maſter of the 
rolls, for the lord chancellor: This caſe is not now to 
be made a queſtion. Baptiſts are perſons the legiſlature 


| Jooks upon as well as quakers. In the quakers cafe, the 


court went a great way, not only countenancing it as 
2 good charitable uſe, but ſupplying the want of ſur- 
render to the uſe of the will. The Jew caſe was dif- 


ferent : The lord chancellor held it an illegal charity, 


becauſe it was not for the ſupport or encouragement of 
any denomination of chriſtians, but for the propagation 


of the Jewilh law in contradiction ta the chriſtian reli- 
| gion, which is part of the law and conſtitution of this 


kingdom. 2 Vexey, 273. 


8. 8. And ſhall alſo declare his approbetion of, and ſullſcribe 
the articles of religion] And by the 19 C. 3. c. 44. inti- 
tuled, ** An act for the further relief of proteſtant diſ— 
« ſenting miniſters and ſchoolmaſters” it is enacted, that 
every perſon diſſenting from the church of England, in 


| holy orders, or pretended holy orders, or pretending to 
holy orders, being a preacher or teacher of any congre- 
gation of diſſenting proteſtants, who, if he ſcruples to 


declare his approbation of and ſubſeribe the ſaid articles 
of religion, ſhall take the oaths and make and ſubſcribe 


| the declaration againſt popery required by the act of to- 


eration, and ſhall alſo make and ſubſcribe the following 


declaration, ſhall be intitled to all the privileges granted 


to proteſtant diſſenting miniſters by the ſaid act of tole- 
ration; that is to ſay, I A. B. do /vlemnly declare, in the 
preſence of almighty God, that I am a ch iſlian and a pro- 
teftant, and as ſuch, that J believe that the ſcriptures of the 
vid and new teſtament, as commonly received among proteſtant 


| Ourches, do contain the revealed will of Cd; and that I do 
receive the ſame as the rule of my doctrine and practice. And 
the juſtices of the peace, at the general ſeſſions where any 
| proteſtant diſſenting miniſter ſhall live, ſhall tender and 
adminiſter to him the ſaid laſt mentioned declaration; and 


be ſhall not pay to any officer of the court more than 6 d 


for his entry of ſuch miniſter's making and ſubſcribing 


the ſaid laſt mentioned declaration, and taking the ſaid 


| oaths and ſubſcribing the declaration agaifiſt popery, nor 


adove 6d for any certificate to be made out and ſigned by 


28 
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Diſſenters. | 


as eforeſaid, ſhall be exempted from ſerving in ge 
militia, 
And no diſſenting miniſter, nor any other protein 
diſlenting from the church of England, who {hal} te 
the {aid oaths, and make and ſubſcribe the (aid declatz. 
tion againſt popery, and the declaration herein beſote 
mentioned, ſhall be proſscuted in any court whatſoeer 
for teaching and inſtru Ting youth as a tutor or ſchodl. 
maſter : Provided, that this ſhall not extend to enable 30 
perſon diſtenting from the church of England, to hold the 
malſtermip of any college or ſchool of royal foundation, 
or of any other endowed college or ſchool for the educi- 


— 
tion of youth, unleſs the fame ſhall have been founded 


tince the firſt year of William and Mary, for the imme. 


diate uſe and benefit of; proteltant diſſenters. 

And whereas it hath been doubted whether the fait 48 
of toleration is a e or private act, it is hereby de. 
clared, that the ſaid act, and alſo this preſent act, ſh: 
be deemed public 8 and judicially taken notice of uz 


ſuch, without {p2ctaily pleading the lame, 


S. 11. Preacher or teacher of a congregation] And the 


law fo far takes notice of them that a mandamus will 
1Hiue to admit or reitore them: As in the caſe of K. and 


Harker, H. 2 G. 3. It was moved for a mandamus to be 
ditected to the {uryiving truſtees under a deed of teleaſe 
made by one Charles Vinſoa to John Enty a dillenting 
miniſter at Plymouth, and other truſtees, ſettling a then 
new built meeting houſe upon the ſaid trultees, in trust 
(among other ies to ſufler the meeting houſe to be 
for the publick worthip of God, by ſuch congregation of 
proteſtant diſfzuters commonly called preſbyterians, as 
{ould attend the miniſtry of the ſaid Mir Enty, or ſuch 
other pretbyterian miniſter as ſhould in his room ſuccel- 
nvely, in all times coming, be by the members in fellow- 
ſip of the ſaid or ſuch like congregation regularly ard 
fairly choſen and appointed to be the miniſter, preacher, 
or paſtor, to preach in the {aid meeting; requiring them 
to admit Chriſtopher Mends to the uſe of the puiplt 
thereof, as paſtor, Miniſter, or preacher there; he tne 
faid Cnriſtoyuher Mends being duly elected thereto. The 

countel, on ihe wing ca ute againſt the mandamus, con- 
troverted by affidavits the election of Mends, and endea— 


voured to ſupport the election of Mr Hanmer, whom the 
truſtees had put in poſſeſſion. The majority of the 


conyregation ſeemed to be on the ſide of Mends. The 


trultces eſpouſed Hanmer, and meant o maintain oh 
Wil 


Dtllenters. 


| with an high hand. There was no colour for the elec- 
| tion of Hanmer 3 and that of Mends was liable to ob- 
jections. This conteſt had raiſed great animoſity, e ſpe- 


cially in thoſe who were for Hanmer: And as they 
thought their ſtrength lay in throwing obſtacles in the 
way of any (more eſpecially a ſpeedy) redreſs, as Hanmer 


| was upholden and maintained in poſſeſſion by the truſtees; 


their counſel with great earneſtneſs argued againſt ma- 


| king the rule abſolute for a mandamus, end contended 


that it could not be to admit, when another was in poſ- 


ſeſlon. A mandamus to admit goes no further (they 
| {aid) than to give a legal poſſeſſion, where otherwiſe the 


party would be without remedy. A mandamus to admit 


js only to give a legal, not an actual poſſeſſion; tho” in 
2 mandamus to reſtore, the court will go further. But 
| here another perſon (Mr Hanmer) is in poſſeſſion; and 
| Mr Mends never has been ſo, Here is no legal right. 


And this court cannot take notice of truſts, fo as to 
give relief, upon an equitable title only; nor is this gentle- 


man the Ceſſui que truſt > But, at moſt, his title is only 
equitable, —— By lord Mansfield: A mandamus is a 


prerogative writ, to the aid of which the ſubject is in- 
titled, upon a proper caſe previoully thewn to the ſatisfac- 
tion of the court. It was introduced to prevent diſ- 
order from a failure of juſtice; and ought to be uſed 
upon all occaſions, where the law has eſtabliſhed no 


lpeciic remedy, and where in juſtice and good govern- 


ment there ought to be one. Writs of mandamus have 
been granted to admit lecturers, clerks, ſextons, and 
ſcavengers : to reſtore an alderman to precedency, an at- 
torney to praCtiſe in an inferior court, and the like. Since 


the act of toleration, it ought to be extended to protect 


an endowed paſtor of proteſtant diſſenters from analogy 
and the reaſon of the thing. The right it ſelf being re- 


cent, there can be no direct ancient precedent : But 


every caſe of a lecturer, preacher, ſchoolmaſter, curate, 
chaplain, is in point. The decd is the foundation or 
endowment of the paſtorſhip. The form of the inftru- 
ment is neceſſarily by way of truſt: For the meeting 
houſe, and the land upon which it itands, could not be 


limited to Enty and his ſucceſlors. Many lectureſhips 


and other offices are endowed by truſt deeds, The right 
to the function is the ſubſtance, and draws after it every 
thing elſe as appurtenant thereto, The power of the 
truſtees is intirely in the nature of an authority to ad- 
bit. The uſe of the meeting houſe and pulpit in this 
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caſe follows, by neceſſary conſequence, the right to the lth 


funclion of miniſter, preacher, or Paſtor 3 as much xz that 
the inſignia do the office of a mayor, or the cuſtody 5 Mil :firt 
the books that of a town-clerk, The court Propofed and 
an iſſue to try, whether Mr. Hanmer was or was not ſame 
duty elected; as the cheapeſt and beft way to put it in, WM vv 
The defendants reſuſed to have 1. ſo tried, and their of p 
counſel argued ſtrenuouſly againſt granting a mandamus, Wi & ® 
They knew, the election of Hanmer could not be ſup. nin 
ported upon a trial, The election of Mends ſeemed prof 
able to objection as irregular, But if the matter wa, Wil k 
proper for a mandamus, they were aware that in cafe like 
neither was elected, the court would iſſue a mandamus to Wl (cr! 
proceed to an election; ; in which caſe, the majority of ſlatt 
the congregatjon were inclined to Mends. The truſtees beit 
therefore obſtinately perſiſted in oppoſing a mandamus ene 
and refuſing a trial. Lord Mansfield: Every reaſon 715 
concurs here for granting a mandamus, We have con. n. 
ſidered the matter fully; and we are all clearly for telt 
granting it. Here 1s a function, with emoluments; and a 
| no ſpecific legal remedy. "The right depends upon elec- mY 
tion ; which intereſts all the voters. The queſtion Pn 
E of. a nature to inflame mens paſſions. The refuſal to anc 
try the election in a feigned iſtue, or proceed to a new 01 
election, proves a det ermince purpole of violence. Should tu 
the court deny this remedy, the congregation may be on 
tempted to refit force with force, A diſpute, “ who 5 
mall preach chriſtian charity,” may raiſe implacable 5 
feuds and animoſities, in breach of the public peace, ty zl 
the reproach of government, and the ſcandal of religion. ls 
To deny this writ, would be putting proteſtant diſſenters I", 
and their religious worſhip out of the protection of tie Wi © 
law, This caſe is intitled to that protection; and can- ſo 
not have it in any other mode, than by granting this Wil © 
writ, The defendants have refuſed either to go to a new ll © 
election, or to try it in a feigned iſſue. We were all of 2 
opinion, when a trial was propoſed to them, that a man- if © 
damus ought to iſſue, in caſe of refuſal.— Afterwards, 3 
the parties by agreement came to a new election; and a i ** 
pe e mandamus was iſſued by conſent of both par- . 
Lies. Bur. Man f. 1265. | a 
S. 13. Scruple the tating of any oath | And by the 226. In 
2. C. 40. In all caſes wherein by any act of parliament ht 
au vali is or fhall be allowed or required, the ſolemn at- ee 


taten Os QUAKCTS oy be allowed inſtead of ſuch oat, Wl |, 
| alt 20ug |, 


* . S 
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Diſſenters, 


cough no particular or expreſs proviſion be made for 


that purpoſe in iuca act: and if any perfon making ſuch 
| .Armation ſhall be convicted of having wilfully falſely 


and corruptly affirmed or declared any thing, which it the 
ſame had been depoſed upon oath would have amounted 


to wilful and corrupt perjury ; he ſhall ſuffer as in caſes 


of perjury. Provided, that no quaker ſhall by virtue here- 
of be qualified or permitted to give evidence in any cri- 


| mine] caſes, or to ſerve on juries, or to bear any office of 


rofit in the government, 1. 36, 37. | 
But beſides the quakers, there is another ſect not un- 


like to the quakers in this reſpect, called Moravians, who 
ſetupling to take an oath have been indulged by the legi- 


lature in making a ſolemn affirmation inſtead thereof; it 
being enacted by the 22 E. 2. c. 30. (intitled, An act for 


| encouraging the people known by the nanre of Unitas fre- 
| trum, or United brethren, to ſettle in his majeſty's colonies 
| in America) that every perſon being a member of the pro- 
teſtant epiſcopal church, known by the name of unitas fra- 


tum, or the united brethren, which church was formerly 
j:ttled in Moravia and Bohemia, and are now in Pruſſia, 


Prland, Silefia, Luſatia, Germany, the United provinces, 
and alſo in his majeſty's dominions, who ſhall be required 


en any lawful occaſion to take an oath, ſhall inſtead of 
te ulual form be permitted to make his ſolemn affir- 
mation, in theſe words, ** A. B. do declare, in the pre- 
* ſence of almighty God, the witneſs of the truth of what I 


[© ſoy,” Which ſhall be of the ſame force and effect in 
|| courts of juſtice and other places where by law an oath 


(all be required within the kingdoms of Great Britain and 


| Ireland, and within his majeſty's dominions in America, 
and under the like penalties as for perjury, as if ſuch per- 

| lon had taken an oath in the uſual form. But this not 
to qualify ſuch perſon to give evidence in a criminal cauſe, 
er to ſerve on juries, And by the ſaid act, every member 
Of the ſaid church or congregation, who ſhall reſide in any 


5 < %.*4 * 9 5 . "a ' 
0: his majeſty's dominions in America, and ſhall be ſummon- 


© there to bear arms, ſhall be diſcharged from perſonal 


{:rvice, on paying the like rate or aſſeſſment in lieu there- 
„ AS perions unable by reaſon of age, ſex or other in- 


femity. — And to prevent any doubt, whether a perſon 
pretending to be of ſuch congregation, is actually a 


member thercof; every perſon who ſhall claim any bene— 
bt of this act, ſhall at the time of ſuch claim produce a 


certificate ſigned by ſome biſhop of the ſaid church, or, 


by the paſtor of ſuch church or congregation who ihall 
de ncareſt to the place Where ſuch claim is made: and 
| 1 ſuch 
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Diſlenters, 


ſuch perſon proving by his affirmation, or by other legal 
witneſs, that the ſaid certificate was duly executed, 1 
alſo affirming that he is actually a member of the {ij 
church, ſhall be adjudged and deemed accordingly.— And 
that it may be known whether ſuch biſhops and paſty, 
are of the {aid church; the advocate of the ſaid church gr 
congregation for the time being, ſhall from time to time 
lay before The commiſſioners for rad and plantations, in or. 
der that the ſame may remain in their office, liſts of zl] 
the biſhops of the ſaid church appointed by them to prant 
certificates, with their hand writing and uſual ſeal ; and 
alſo the names, hand writing, and ſeals of the biſhoyy 
appointed by the ſaid brethren as aforeſaid, and the name 
of ſuch paſtors as ſhall be authorized by the ſaid advocate 


or biſhops to give certificates i in any of his mojo s colo- 
nies in America. 


Declaratiin of 2 delity, ans fa cribe a profe 7 an of their 


chr 1285 belref ] The forms of which ate ioſerted under 
the tit e O achs. 


rs enj ay all other the benefits, privileges, and advantage, 
which any other diſſenters fuld or ought to enjoy] And the 
rules of their diſcipline ſcem to be allowed, as in the caſe 
of marriages above mentioned, fo alſo in other particulars; 
As in the caſe of K. and Francis Hart, M. 3 G. 3. On 
an indictment for a libel, The proſecutrix, Miſs Mary 
Jerom, was educated among the quakers, at the town of 
Nottingham; her parents, who lived there, being of that 
perſuaſion. There are ſeveral ſeparate congregitions of 
quakers in and about this town; and once a month a ge- 
neral ailembly is held of them all. At theſe monthly 
meetings, they take into 3 the conduct of ſuch 
of their members, as have not acted conformably to their 
rules; and proceed according to the direction of our d4- 
viour in the 18th chapter of St. Matthew, v. 15th, 16th, 
and 17th*, which they call their diſcipline, If gentle 


. 
a 
— — 


. 


* 77 thy brother ſhall treſvaſs againſt hue, 20 and tell him hit 
Falit betaween thee and pin alone : if he ſhall bear thee, thou haſt 
gained th; brother, 

But if he 07, not hear thee, then take with thee one Or 150 


more; that in the mouth of tauo or three witneſſes eve; 3 avord may 
le eftabliped. 


Aud 7 he ball neglec to hear them, tell it unto the «ſis h : but 


be neglect 1s hear the church, let bias be unto thee as an heathen 
man aid a pablican. | 


admonitions 


ns 


Diſtenters. 


»monitions in private have no effect, complaint is made 


to the monthly meeting ; from whence a deputation is 
formally fent, to viſit, and to endeavour to reel im the 
patty offending. And if theſe ſteps prove ineffectual, 
they proceed at laſt to a final ſentence of expulſion ; which 
is ulually by ſome inſtrument or paper in writing drawn 


up for that purpoſe, and openly read at one of the meet- 


ings for publick worſhip, The perſon employed in this 
ſerrice is called the clerk of the mee ding ; and the wri- 
ting by which the ſociety exclude and diſown as their 
member the delinquent, generally ſets forth the cauſe of 


| their proceeding, and the fruitleſs care and endeavours of 
the ſociety to Icclaim.. 
tice ſince the toleration act; and at Nottingham, as well 
44 in many other places, they continue on this plan to 
| this time. The profecutrix having acted in Ci ſobedicace 


This has been their general prac- 


to their rules, dy frequenting places of public d. verfione, 


| going into mourning for the death of a :elation, and do- 
| 10g other things which they eſteem unlawful: the method 


of admonition, and viſitation by deputies, was taken by 
the lociety ; ; and ſeveral conferences wer? bad; but they 
proving ineffectual, and ſhe abſenting heilelf from their 
meetings, and declaring that ſhe did not laok upon her— 
ſelf as one of their body, the ſocicty at laſt 215 ſeveral 
fuitle(s attempts to reclaim her for ayearand a halt) pro- 
c:eced in their uſui] way to the jentence of expulion in 
the following words, whish were reduced into writ ting, 
approved of by the monthly mecting, and afterwards reed 
by the defendant Francis Hart, as clerk of the meeting, 
at the cloſe of their mecting tor worlaip at Nottingham, 
on Sunday Sept. 6, 1761. 

„ Wbereas Mary Jerom, of this town, was born of 
* parents profeſſing the ſame religious principles with us, 
* and by them educated in our ſociety ; ; but not duly re- 
garding the truth we profeſs, the imbibed erroneous 
notions contrary to ſcripture doctrine, and in divers 
parts of her conduct acted very incanfiftently with a 
life of ſelf denial, and of late years moſtly neglected 
meeting for diving: workhip, and when viſited by friends 
appointed by our monthly meeting in Jove to her ſoul, 
and in order to reclaim her from error and bring 


practice, but rejecting our labour of love, ſhe declared 
that ſhe did not look upon herfelf as a member vf our 


with nor a member of our religious ſociety, until by 


Vor. II. N « unfcignzd 


ner 10 | 
the acknowledgment of truth buth in judgment. and 


lociety: We therefore hereby declare her not in unity 
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ed to the court of king's bench for an information for x 


Diſlenters. 


e unfeigned repentance ſhe duly acknowledge ſeriptute 
„ doctrine, and behave agreeable to our holy profeſſion, 
« which that ſhe may, we ſigcerely deſire. Signed in ani 
& by order of our monthly meeting, held at Nottinghan, 
«© the fifth of the eighth month, 1761. By Frencis 
« Hart, clerk,” 

The proſecutrix being acquainted with this proceed. 
ing, ſent her maid ſervant to the defendant for a copy of 
this ſentence z who accordingly tranſcribed it, and in. 
_ cloſed it in a cover directed to Mary Jerom ; who being 
thus poſſeſſed of it, annexed it to an Moavit. and appli. 


libel. But the court rejected the motion, and refuſed to 
grant a rule to ſhew cauſe, She afterwards, on the 19th 
of March 1762, preferred a bill of indictment again the 
defendant for a libe], before the grand jury at the aſlize; 
held for the town of Nottingham. Which bill being 
found by them was afterwards removed by certiorari into 
the king's bench, And the defendant having pleaded 
not guilty, it was tried before Mr, Juſtice Clive, at the 
ſumnier aſſizes held for the town of Nottingham, July 
3oth 1762. The evidence on the part of the profecu- 
tion, was, the proſecutrix, and her ſervant maid who 
went for the paper; and the evidence of the publication 
of it as a libe] was, the direction of it to the profecutrix, 
and the defendant's acknowledgment to the maid that he 
read it at the meeting. The defendant's counſel called 
no witneſſes; being of opinion, that the quakers, who 
were the only perſons that could give an account of their 0 
method of proceeding, were diſabled by the ſtatute of 5 & Wi © 
8 W. c. 24. from being witneſſes on a criminal "roſe ſoc 
tion; and being reſtrained from arguing that the paper in 
queſtion was no libel, by the judge, who ſaid that ſuch a 
queſtion was more proper to be determined by the court 
above, could only inſiſt, that the evidence on the part of 
the proſecution was not ſufficient to maintain the indict 
ment. The judge left the caſe, with its circumſtances, 
to the jury; but rather recommended it to them to ac- 
quit the defendant. The jury, after withdrawing about 
three hours, found the defendant guilty. In the Michacl- 
mas term following, Mr. Cuſt moved the court of kings 
bench for a new trial ; and after ſtating the abovemen- 
| tioned facts, and obſerving upon the circumſtances of 
hardſhip which would attend the caſe on a motion in 2r- 
reſt of judgment, where no facts could be relied on but 
What appeared on the record, and after a verdict it might 


2 


1 © y 


| or bepin to demoliſh or pull down any chufch or Chapel 
or any building for teligous worſhip certified and regitired. 


Otffenters. 


be preſumed that a malicious intention to defame the pro- 
{cutrix (which was charged in tie indictment) was prov- 
ed, infitted that the leaving ſuch a caſe as this to a jury, 
would be enabling a jury to ſet up a judgment in oppofi- 
tion to the legiſlature, and overturn the tojeration act, 
and that therefore the verdict ought to be ſ:t aſide as a 
verdict againit law, The court was cleazly of opinion, 


that the jury ſhould have been directed to acquit the de- 
fendant; and, as notice of the motion was given, and 
counſel appeared for the proſecution, who did not con- 
| tradict the abovementiongd facts, the court ſaid they 


would not do ſo much credit to ſuch a projecution as to 
S © C | Eh iv wy” ; A Ea 4 
orant a rule to ſhew cauſe; and they ordered e vercict 


d. 16: Except ſuch perſaus come to ſeme congregation] Rut, 
by Holt chief juſtice: If a man be a profelied churenman, 
and his conſcience will permit him ſ-metimes to go to 
meetings inſtead of coming to church, the act of tolera- 
tien ſhall not excuſe him; fer it was not made for ſuch 


ſort of people. Gibſ. 521. 6 Med. 190. 


And by the 5 G. 2. . 4 IF any mayor baliff or other 


| maviſtrate, ſhall knowingly or wilfully reſort to or be 


prcfent at any publick meeting for icliginus worſhip, other 
than of the church of England, in the gown or other pe 
culiar habit, or attended with the enſign or enſians be- 


| longing to his office; he ſhall, upon conviction by due 


courſe of law, be dilabled to hold ſuch office, and be in- 
capable to bear any publick office or employment what- 
loever, . | : | 

§. 18, Diſquiet or diſturb] And by the1G. f,. 2. c. 5. 
If any perſons unlawfully riotouſly and tumultuouſly at- 
ſembled together, to the diſturbance of the publick peace, 


all unlawfully and with force demoliſh or pull down, 


3 


cording to the 177. c. 18. the fame ſhall be adjudged 


[clony without benefit of clergy. /. 4. And the hundred 


1 - | 0 n N 
hall anſwer damages, as in cales of robbery, . 5. 


d. 19. Place of ſuch meeting ſhall be certified] M. 8 Is, 
Green and others againſt Pope. Green and fifteen others 
bring an action upon the caſe, in the court of common 
pleas, againſt the defendant, for having made a falſe re- 
turn to a mandamus to him directed. The plaintiffs in 

N 2 their 


to be ſet aſide, and a new trial to he nail, on the fit mo- 
tion, | | | 


179 


180 - Diſlenters. 


their declaration ſhew the act of the 1 W. c. 18. which 
exempts proteſtant diflenters from the penalties of diverz 
former acts, if they take the oaths and ſubſcribe the de. 
claration there mentioned; that by the ſame it is enacted, 
that no meeting by oroteſtant diflenters for religious Woe: 
ſhip ſhall be allowed, until the place for the mecting te 
certilicd unto the biſh:/p of the dioceſe, or the archdeacon, 
or to the quarter ſeſſions, and repiſtred or recorded there 
reſpeQively; and the plant is ſhow. that they were pro. 
teſtant diffenters; and had taken the oaths and ſubſcriheq 
the declaration according to the act; and that in the yz. 
riſh of Hindley at a town called D. within the dioceſe of 
Chetler, the plaintiffs had appointed a place called 75 
chapel for their religious worthip, and that they had au- 
the rity ſo to do: that Green one of the plaintiffs made 
a certiſtcete of their appointment of this place to the bi. 
ſhop of Cheſter, and d-livered it to Pope the Cetendant, 
being reg! lter to the biſnop, to regiſter it as he ought; 
that the delendant Pope refuſed to regiſter it; upon which 
the plaintiffs were driven to ſue a mandamus out cf the 
king” s bench, directed to the defendant, commanding 
him to reviſter the certificate; but that the defendant 
notwithſtanding did not regiſter it, but made return to 
the mandamus, that Hindley was an ancient populous 
village, diſtant one mile from the pariſh church, and for 
theſe forty years laſt paſt this place called The chav 
had been and yet is a chapel of eaſe, and endowed with 
Sol a year, and had a min:iter appointed to officiate, and 
that there were ſeveral places within the pariſnh already 
appointed for diflenters ſur religious woiſnip; ail which 
return the plaintiffs aver to be falſe; and for this falſe 
return they biing this «Con. The deſendant pleads, 
that the return to the mandamus was true, and avers every 
particula: of the return, "The A demur. Audit 
was fe lved by the court, that this pica was bad, becauſe 
it arzounts but to the general! ue, it being all matter of 
tact, and havipg no intermixture 'of law. Then it was 
urged for deſe adant, tl hat judgment ought to be given , 
for | bim, 1.. Hecauſe it is faid in the declaration. that the : 
Plaint;, Te apps inted the place, but the act gives no difec- Will : 
tion, who all have authority to appoint the place, and | 
therefore it ought rather to be done by the Preacher, OI 
otherwiſe with the conſent of the whole mceting. . 
They have no authority to po! int à chapel; but 1015 3h 
place in the declaration they call a chapel, But to th | 
the court anſweicd, that a lietd or tavern may be called Z 


pe! 


Che 1 
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chapel. 3. They ſhould have ſhewn, by whom this ap- 
pointment was made, as by the diſſenters inbabitants 
within ſuch a diſtrict; but it is ſo general here, that ic 
may be by all the n in Eagland. Then if it is 
no good appointment, the whole wi Ii fail; for then there 
will be no certificate; if no certificate, as regiſte: ing; it 
no cauſe to regiſter, the retuial was no ground for a man- 
damus; if no mandamus, then there could be no falſe 
return. 4. It is ſaid that the certificate was made by 
Green alone; but the act gives no authority to any one 
in particular iO mike it. But by Tieby chief juſtice, the 
zct being general, any of them may well certify, 5. 
The mandamus in this caſe was not grantable, for there 
was here no diſturbance of a freehoid, or oihce or trutt, 


but a thing merely eccleſiaſtical: and if a man hath a ſeat 


in a church, and is hindred of the enjoym: nt, no manda- 
mus lies; and as to the plaintiffs, this was in nature of 
a church. Burt to all theſe objections the court gave one 
general anſwer, that this action was brought for the falſe 
return to the mandamus, and there{ore all che reſt is but 
inducement: And therefore whether a mandamus will lie 


or not, is not now before the court, but it mult be taken 


tor granted, that a mandamus was ifſucd, and the defen- 


dant made a falſe return, The principal point therefore 


of the caſe was, whether the plaintiffs can join in this 
action, or not? And this was ſeveral times argued at the 
as And the defendant's counſel argued that they could 

; becauſe that where perſons are jointly intitled to 
tie 800 they may all join in it, fince the damages 


which were the foundation of it were joint, but where 


perſons are leverally damnified, as in treſpaſs or the like, 
there they cannot join. But it was adjudged by the 
whole court upon great deliberation, that the plaintiffs 
might well join, for the damages in this caſe were joint; 

for they all joinily ſue a mandamus, they all Jointly pro- 
lecuted, the charges were all joint, and theſe are the da- 
mages the plaintiffs ſue to recover; and by Ireby chief 
juktce, if the attorney ſues the plaintiffs for the charges 


of the ſuit of the a e he muſt ſue them jointly 


and the ſurvivors are liable: And.tho? it was objected, tha 
the plaintiffs had no need to juin in the fuit of the man- 
damus; ye: the court aniwcicd, fince they might have 
done 85 the charges wil! 5 And : they re ied pl! 
Cidally upon a caſe adjudged in this court, £7, 4 2 
„nere the two churchwarcens of Chelſea church, being 


| cledded by the Pariln by cu tom, Went to Dr Brampfton 


J | Lie 
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the official, to be ſworn; Dr Brampſton refuſed to adm. 
niſter the o:ta to them; upon which they ſued a mangz. 


mus Girected to Dr Brampſton, to command him to ad. 


miniſter the oaths; upon which he returned, that the 
cuſtom was, that the miniſter ſhould name one church. 
vagden and that the pariſh ſhould chuſe the other; that 
becauſe the pariſh had elected two, he did not knay 
which of them he ought to admit; they brought an 


action upon the cale jointly againſt 'Dr Brampſton for 


this falſe return; and exception was taken, that the da. 
mages were feveral, and the profits of the offices ſevetal; 
but to this it was anſwered, that the action was not 
brought to recover damages for the profits of the office, 
for the office had no profits; but it was brought to r. 


cover the damages and charges expended in the ſuit of 
the mandamus; and for this reaſon 1t was adjudged, 


that roy mah well join: which does not difter from 
the pri-c1i.] caſe, But to make a diſtinction between 


th-te two caſes, it wes objected, that the churchwardens 
mignt well jan; becauſe they are a corporation in jucg— 


ment of Jaw, and may ſue for goods of the pariſh which 
are taken out of their poffeſſion, or may have treſpals ot 


appeal of robbery for the goods of the pariſh ; which 


diſtinuuwfhes them from this cafe, which was of com- 
mon perions. But to this the court anſwered, that 
churchwardens are not a corporation, till they are at- 


mitted; but this mandamus was ſued, to procure admit- 


tance, and contequentiy then they were not a corpora- 
tion. And by the court, this action is not brought, only 
to recover damages, but alſo to have a peremptory mail: 
dinius, in whi ch all ought to join. For one of them 
cannot have a peremptory mandamus, where fixteen joit- 
ed in the principal mandamus; for the peremptory man- 
Camus mult purſue the priacipal. And for theſe r0- 
ſons al! the court were of opinion, that the plaintiff 


might wel] join. And therefore judgment was given fer 


the plaintiffs. Afterwards the plaintiffs moved the court 
of king's bench, for a peremptory mandamus. But 
the court of king? s bench denied to grant it; be— 
caule the peremptory mandamus ſays, that the return 1 
tal ſe as it appeareth unte us by the record, which cannot be ſaid 
here; for the king's bench cannot take judicial notice ol 


the record of the common pleas, unleſs it come before 


them by courſe of law; ang therefore the action for the 


falſe return ſhould have been brought in the kings 
bench, 


be 


Diſlenters. 
bench, where the falſe return is, if the party deſigned to 


have a peremptory mandamus. L. Raym. 125. 


M. 7 G. 3. K. and the juſtices of Derbyſhire. On 


ſhewing cauſe againſt a mandamus, to regiſter a certain 


tenement, which was certified to the ſeſſions, as a place 
ſet apart for the meeting of proteſtant diſſenters; It was 
urged, that the parties certifying have not ſhewn, under 
what denomination of proteſtant diſſenters they fall ; ſo 
as to intitle themſelves to the indulgence ſhewn by the 
act; which only meant to give caſe to tender conſciences, 
when profeſſing ſuch principies, as neither endanger the 
civil government, nor undermine the fundamental doc- 


tines of the chriſtian religion, Theſe people may be 


Atians, or Socinians, or ſuppoſe them only Methodiſts 
[which was indeed the fact], as theſe do not diflent 
from the church of England, but only pretend to ob- 


ſerve her doctrine or diſcipline, with greater purity than 


their neighbours, it may be a queſtion how far they 


are the objects of the toleration act, and privileged to 
meet in conventicles, It was further objeQed, that the 


perſons certifying do not appear to have complied with 
the terms of the act, by taking the oaths and making 
the declaration, — But the court was of opinion, that, 


in regiſtring and recording a certificate, the juſtices were 
merely miniſterial ; and that, after a meeting-houſe has 


been duly regiftred, ſtill, if the perſons reſorting to it 


do not bring themſelves within the act, ſuch regiſtring 
will not protect them from the penalties of the law, 
And the rule for a mandamus was made abſolute. Black, 


Rp. 60b. 


By the 10 Av. c. 7. 19 . 38. and 21 6. 2. 


. 34. for regulating epiſcopal meeting houſes in Scotland; 


no letters of orders of any paſtor or miniſter of any epiſ- 
copal meeting or congregation in Scotland, ſhall be deemed 


ſufficient, but ſuch as have been given by ſome biſhop of 


the church of England or Ireland; and ſuch paſtor, as of- 
ten as he ſhall officiate in any ſuch epiſcopal meeting 


houſe or congregation, ſhall at ſome time during the 
divine ſervice pray for the king by name, and for the 


royal family, in the ſame form of words as they ſhall 
be directed by lawful authority to be prayed fot, in the 


prayers for the royal family, contained in the liturgy of 


tne church of England. 
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FINALLY: By way of illuſtration of the genera] ſpinit 
of the toleration laws, it may be proper to fubjoin ſome 
account of the much”: agitated queſtiun, concerning the 
fining of diſſenters for not ſerving corporation offices 
By the aforeſaid ſtitute of the 13 C. 2. fl. 2. c. 1,» 
per/on ſhall be appointed to the eſice of mayor, alderman, re. 
cr. ws bail ff, town clerk, common council man, or ther of- 
fice cf magi/tracy or place of trujl, concerning the government 
of any corporation, that ſhall not have, within a year next 
before, taken the ſacrament according to the rites of the church 
of England; and in default thereof, every ſuch appointment 
ſhall be 17 

Upon which ad, in the aforeſaid caſe of Lorwnd, 
it was ſeid by the court, that ever fince the making 
hereof, when a freeman who was a diſſenter was cho 
alderman of a corporation, he never inſiſted upon the act 
as an excule, but ſubmitced to a fine. And it was allo 
declared in the ſame cafe (which was, whether a difſtn. 
ter being choſen ſheriff of Norwich, and not having te- 

ceived the ſacrament as the act directs: the eleQioa Was 
void, in favour of the elected who declined the office; 
that the corporation act never deſigned to exempt dil. 
ſenters from beating offices in the government, but to 
eſtabliſh a ſucceſſion of perſons who were well affected to 
it; for otherwiſe it would be an encouragement to ſome 
men to perſiſt in their non- conformity, on purpoſe to 
avoid offices of burden and charge, inſtead of bringing 
them to conform, which was chi fly intended by that 
ſtatute. And therefore they declared, that be muſt ſub- 
mit to a fine, as others had done. But becauſe one of 
the judges (and, as was ſaid at the bar, the lord keeper 
alſo) was of a contrary opinion, namely, that the de- 
fendant was ſufficiently puniſhed by the corporation 2c, 
in being difabled to hold any office or employment of 
profit, and now to punith him by an information would 
be a double puniſhment for one offence, which the law 
Will not allow; therefore there being a capias againſt the 
detendant pro Fae, and he now *ppraring in court, be 
was fined five marks and no more. Gibf. 1285 44 

269. 
But four years before, 44. 2 W. this was adjudged as 
a good plea, in the cate of Guilford Town ageinſt Gare, 
V.z. that he being a cifienter, and unqualiſied dy this 
at, the cect! on was void; and that the by- Jaw fer for- 
f:iting 201 upon tefuſal after election did not take place, 
ESPN 
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becauſe the perſon being abſolutely incapacitated by the 
| 3:tute, there was really no election; and fo he could not 


feſuſe after election. G1. So. 2 Ventr. 247, 
1 


F. 16 C. 2. K. and Grofuencr. ze was one of the 
| Jifſenters who was choſen ſheriff of London and Middle- 
ſex, and refuſed to take upon him the oifice 3 lor which. 
ian information was moved for againſt him, as it is an office 


in which the publick are intereſted, and 1 therefore not to 


| be compenſated by a pecuniary ſatisfaction to the city, 


But upon ſewing cauſe, the court diichaiged the rule; 
it appearing that there were acts of common council 


| that had provided penalties upon refuſers, which is the 


prope er remedy; eſpecially where it is doubtful whether 


| the refuſal is a crime or not, which hath never yet been 


ſettled. In this caſe the facts are agreed, and the only 


doubt is in point of law, and therefore more proper for a 
civil fuit ; and ſo was the opinion of the court, in the 


caſe of Shackletsn of York in lord Hardwick's time. How- 
ever, they declared, that if after the point was determined 


againſt tue diffenters; others ſhould refuſe ;z it might be " W 


foundation to move for an information. Str. 1193. 
Laſtly, in the caſe of Ailen Evans, eſquire, and the 
damlerlain of Londen July 5th, 1762, this matter came 


thoroughly to be conſidered, In the year 1748, the cor- 


poration of London made a by- -law, impoſing a fine of 


boo], upon every perſon, who. being elected ſhould refuſe 
lo ſerve the office of ſheriff, (Whic ch fine. they appropria- 
| ted to defray the expence of building the manſion houſe.) 


An action was brought in the ſheriff's court, upon this by= 
law, for the penalty of 6501, againſt the defe ndant Allen 


Evans, for refuſing to ſerve the Maid office. The deſend- 


ant pleaded this ſtatute, that no perſon ſhall be choſen into 


ſuch ofñ ce who ſhall not, within one year next before, have 


taken the ſacrament zecording to the rites of ihe ch 9 of 


| England ; and in default thereof, every ſuch choice is 


declared to be void. The defendant further pleads the 


| ſtatute of 1 . c. 18. for exempting proteſtant diſlenters 


from penalties contained in former àcls. Then the plea 


avers, that the ſheriffs of London are officers who before 


tde 13 C. 2. were perſons bearing ſuch office; that the 


| defendant was anc (till is a proteſtant diflenter from the 


church of Englend, a perſon of a (crupulous con 1Clence 
In the exerciie f religion, and duting all th at time nas 
and ſtiſ goes frequent the congregation of relipious wor- 
119 among it. pfots tan diſſenters. The defendant then 
lates, that ne dock de caths, and labferlbec ihe declara- 
tion, 
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tion, according to the act of toleration, in the year 3» 51, 

at the ſeſſions held for the county of Middleſex ;/ and 
that his taking the oaihs was duly regiſtred in the court 
of ſeſſions: That he had not within one year before the 
ſuppoſed election taken the ſacrament of the Lord's ſup- 
per according to the rites of the church of England, 
nor has he at any time fince done it, nor can he in con. 
ſcience take the ſame, nor was he bourd to tzke the ſame 
ſince May 1751: 'T hat of theſe premiſſes the lord mayer 
aldermen and citizens had notice; and that by reafoy 
thereof, and of the act of parliament made for governing 
corporations, the mayor alaermen and citizens aflemblcg 
in July 1745 and the livery were prohibited from ele. 
ing, and had no power to elect him ſheriff; that he was 
diſabled from, and incapable of being elected ; and that 
the ſuppoſed election of him was void, — Io this ole 

the plaintiff replied, that by the ſtatute of the 5 G. c. b. 
J. 3. it is enacted, that no perſon choſen into ſuch office 
tall be removed or otherwiſe proſecuted, for omiſſion of 

taking the ſacrament, nor ſhal! any incapacity or diſability 
be incurred by reaſon of the ſame (unleſs he be removed, 
or proſecution commenced Within ſix months).- Ws 
this replication the defendant demurred ; and the plain. 
tit? joined in demurrer. And judgment was given for 
the plaintiff, in the ſheriff's court. | 
Ihe defendant ſued a writ of error, before the mayer 
and fheriffs, in the court of the Huſtings : And the Ju%g: 

ment was there aiſirmed, | 

A writ of error of this judgment given in the Huſting 
was brought before the commiſſioners of St Martin's |: 
Grand, The judges named in the commiſſion were the 
chief baron Parker, Foſter, Bathurſt, and Wilmot, The 
p:aintift in the original action pleaded; In nullo eſt erte 
tum. [he cauſe was argued three ſevcral times by the 
moſt eminent counſell in the profeſſion. The counſel for the 
defendant objeQed to the declaration, becauſe the plaintif 
had not ſtated therein, that the city of London had ay 
right either by charter or preſcription to elect the defend- 

ant ſheriff: And the by-law being made to regulate th! 
tranchiſe, it ought to appear on the face of the declata- 
tion, that they are intitled to the franchiſe; which can 
oaly be by charter or preſcription, Put the judges, be. 
ing unanimous in their opinion upon the real merits ot 
this cauſe, declined giving any opinion upon this point, 
tho' they all ſeemed to think there was great weight in 
it. 
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Mr juſtice Foſter delivered his opinion to the following 


1d Ret ;—— I ſhall found my opinion upon the toleration 1 
it and corporation acts. I fhall conſider the corporation 1 
he act, in the light of a probibition to the electors. It was 3 
p. anüäderec in that light in the caſe of the mayor of Guil- 1 
d, ;rd and Clarke. Notwithitanding there were in that caſe 1 
. exceptions to the declaration which were ſaid to be fatal, 1 
e vet it appears by the report, that the court delivered 9 
or their opinion in this manner, That the matter plead- 9 
00 cd by the defendant was a good bar; that to make a de- 2 
1 ſult in the defendant, there muſt have been an election 1 
0 antecedent; and the ele Bion of ſuch a one as the defend- 9 
1. ant is, is abſolutely prohibited by the ſtatute: Then I 1 
13 add, that ſince the corporation act is prohibitory to the A 
at electors, now they have wilfully after notice choſen the 1 
2 | defendant, they have contravened chat whole prohibition, f 
i, dad acted contrary to it; and I am of opinion, that the 1 
de cledionſis a mere nullity.— The preamble to acts of par- a 
Ol liament is the great window by which light is let in upon # 
ty | the ſenſe of them. If you conſider the preamble, to the 9 
6 corporation act, it will appear beyond a doubt, that the . 
0 intention of the legiſlature i in paſſing the corporation act A 
\- WT was to exclude proteſtant diſſenters of all denominations 1 
or from corporation offices, The preamble to the act, after ll 
| making ſhort mention of the late troubles, ſays, © To * 
or WT © the end that the ſucceſſions in ſuch corporations may 4 
- | © be moſt probably perpetuated in the hands of perſons Z 
{© well affected to his majeſty and the eſtabliſhed govern- 1 
meat, it being too well known, that notwithſtanding if 
2 $21] his majeſty” s endeavours, and indulgence in pardon- 1 
ie digg what is paſt, nevertheleſs many evil ſpirits are ſtil] | 3 
cc 38 
te working ; ; for prevention of the like miſchief for the time * 
P + to come, and for preſervation of the publick peace both 3 
„e „in church and ſtate, be it enacted“ and ſo on. 9 
1e Theſe were the motives upon which the legiſlature pro- M 
# WT <xcded in making this act. The means they made uſe of 1 
y to effect theſe ends were two: One regards the perſons I 
i. WH vio were at that time in corporation offices: The other, A 
is thoſe who ſhould come into ſuch offices of truſt for the 1 
z- future. "The act, in order to accompliſh the great ends A 
iN for which it was made, is very particular: “ No perſon M 
Ca © ſhall for ever hereafter be placed or choſen in or to any CE 
of * the offices or places aforeſaid, who ſhall not have with- 4 
: in one year next before ſuch election taken the ſacra- 1 
in ment of the Lord's ſupper according to the rites of the _ | 1 
. church of England”: : And then it goes on, and ſays, 1 
ir that | i 
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that “ every perſon ſo placed or choſen ſhall take the oat, 
„ and ſubſcribe the declaration at the ſame time the Oath 
of office is adminiſtred; and in default thereof, even 
& ſuch election is declared to be void.*% This clauſe 1 
J take it, conſiſts of two branches, compleat, diſtinct, and 
independent in their own nature. The firſt! ecards per. 
ſons who have a right, and have power in poſſeſſion; the 
ſecond regards thoſe Wo ſhould be candidates, and he 
elected hereafter, The firſt is in my opinion prob 'ditory 
upon the electors. It lays reſtraint upon them in the 
exerciſe of their power of electing. It confines them 90 
perſuns who conform to what is preſcribed in the 26, 
The words, as I read them, are that no perſon not pre. 
viouſly qualified ſhall be for ever hereafter elefied, What 
is that but ſaying, that no perſon having power to ele, 
ſhall elect any derte not previouſly qualified as the act 
directs. I cannot make out any difference between the 
two terms, tnat the election ſhail be void, and that the 
ſhall not elect ſuch perſons. -—-— The ſecond branchof 
this clauſe, regards any the condition of the candidate, 
It goes upon a ſuppaſition, that a candidate may be eligi- 
ble, and actually elected into the office; and upon that 
ſuppoſition, it requires a form to be gone thro' by him, 
and in default thereof his election is declared to be vor, 
I do not found my opinion upon this branch cf the Ratute, 
but upon the other, which (I take it) prohibits the elec- 
tion of a perſon not previouſly qualified, = As to the 
words in the ſecond branch ** that in default thereof the 
election ſhall be void”, I think that according to true 
grammar, and the ſtrict meaning of the wo:ds, it means 
plainly this; 1a default of thoſe things being done, that 
are required to be done by candidate after his election, 
2nd not in default of that which this act no way requires, 
The corporation act does not require from any perlon 
who is a candidate for a Corporation office, that he ſ}}all 
take the ſaciament: he is under another obligation to 
conform to the eſtabliſhed church, And tho? 1 admit that 
the rubrick did formerly e join conformity to the eſta— 
bliſhed church, yet in the conſtruction of theſe words 
e in default thereof the election to be void” we mult con- 
fine ourſelves to thoſe Gutics which this act alone requires. 
We mult do o in common grammar and conftruCtion, 
Tete is no n into the other brench of the clauſ 
in order to conſtfut this. If then the act 1s proioitory 
upon the cee ihe conſequence will be, that it they 
having due notice of the incapacity ef The « candidate, pte 
* 4 - cced 
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ceed notwithſtanding to the election of a perſon declared 


by the ſtatute to be not eligible; the whole proceeding 
will be a mere nullity, in contravention of the prohibi- 


tion to the electors, wilful, open, and undiſguiſed, —A 


right of action cannot acerue to the corporation from ſuch 


| an Improper proceeding, contrary to the ſtatute, pronibit- 


ed by the ſtatute, and conſequently null and void from 
the beginning. Thus it ſtands with regard to the cor- 


poration.— As to the defendant: He is now called upon 


under a penalty, to uſurp an office upon the crown 


which uſurpation will ſubje& him to a criminal proſecu- 


tion and all its conſequences, A ſtrange dilemma this ; 
To be oblized to uſurp upon the crown, or forleit the 
penalty of the by-law, Can the by-law purge the uſur- 
nation? A by-law cannot purge or excuſe an uſurpation. 
It would be abſurd then to fay, it can oblige a man to 
uſurp.— It hath been ſaid, that all corporations have a 
right to the ſervice of their members, All corporations, 
uader proper limitations, certainly have this right, But 
ſill it is a right ſubject to the controul of the legiſlature, 
And in matters of election, they muſt ſubmit to ſuch re- 
gulations as the ſtate ſhall think fit to mate, — it is 
aſked, Shall perſons who live in open contempt of ail po- 
vernment in a ſtate, ſhelter themſelves under this act? 
That was ſaid in Larwsod's caſe; and it has been thrown 
out in this caſe, not very decently, It is ſuffictent at this 
time to ſay, that the cale of debauchees and infidels was 
not in the contemplation of the legiilature at the time this 
act was made. Conſequently, this act cannot extend to 


them, The act was plainly levelled at perſons of quite a 


different character. It was not levelled at athciits or in fidels, 
but proteitant diſſenters. Beſides the defendant does not 
endeavour to ſhelter himſelf under the idle excule which 
the objection puts him to, of being an atheiſt, debauchee, 
or an infide] : But the defendant, as he pleads the tolera- 
tion act, avers that he does not live in open diſobedience 
to the ordinances of the church, altho' he has taken ſome 
ſeruples in regard to the mode of adminiſtration in the 
eſtabliſhed church : He is real and fincere in his ſcruples, 


and lives in obedience to the ordinances of the church. 
A diſtinction has been made in the argument, be- 


tween the acts and proceedings being void of themſelves, 
and only voidable, The anſwerl g 
point now in queſtion will not turn, nor do I put it upen 


that branch of the clauſe which declares the election void, 


but upon that which abſolutely prohibits the election, and 
— — —— confequentiy 


give to that is, that the 
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to diſſenters, in excuſing them from offices of burden. 


publick truſt, has ſtill left them liable to the other offices, 


cluded from offices attended with profit, merely as perſons 
that they ſhall be obl; iged to ſerve the office of ſherif 
office of very high truſt.—It was ſaid in Larwosd's cafe, 


tally and ſubſtantially different from the preſent. He had 


has pleaded it prope: ly, and ſhewn himſelf not eligible. 


that altho' the rubrick did require a conformity in all 


times a year, and the like, yet now bis not complying with 


taken away the guilt; and that he is guilty of no offence, 


may be colleded; but I am clear of this opinion, from 


Diſſenters. 


conſequently renders it a mere nullity..—It has been 
ſaid, that the conſtruction now contended for is parti] 


ſay, yes, it is; and it therefore excludes them from all 
corporation offices which are attended with profit and hy. 
nour. It would be abſurd to ſay, that the ſame law thi 
exempts them from the one, as perſons unworthy of 2 


be the truſt chat attends the office what it may. The 
truſt attending the office of ſheriff of the city of London 
isahigh truſt, Therefore if proteſtant diſſenters are ex- 


not worthy of a publick truſt; it would be odd to ſay, 
which is not only an office of honour, but I'kewiſe an 
and I believe it had weight, that no man can by his own 
plea diſable himſelf, nor excuſe one default by another, 


It is ſuffcient now to ſay, that Larwood's cale was to- 


not properly pleaded to the toleration act, and therefore 
could take no advantage of it. The preſent defendant 


The defendant does not plead the toleration act and dil- 
abilicy, to excuſe one offence by another; but to ſhew, 


things, as to receive the facrament in the church three 


the rubrick is not to be imputed to him as a crime; that 
the ſame act which hath taken away the Ms hath 


in not complying with that which does not bind him; 
that by the toleration act the rubrick is taken out of the 
defendant's way, and doth not extend to his caſe. T here 
are particular branches of the act, from which this intent 


the whole ſpirit 491 frame of it. The act of toleration 
is not to be conſidered merely as an act of connivance and 


| exemption from former laws, It was made, that the pub- 


lick worſhip of the diſſenters might de legal, and that the) 
might be intitled to the publick protection. Upon dit- 
ferent occaſions in the act, the religious worſhip of the 
diftenters is ſpoken of, as a mode of worſhip tolerated d) 
the act. This clearly ſhews, that the mode of worſhip 
among the diſſenters is legal, and authorized by law. 
There were former laws obliging perſons to 2 to 

di erent 
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iFerent churches, to be attendant on divine ſervice; and 
diſſenters are now obliged to the fame in their way of 
worſhip. Perſons contemptuouſly dilturbing the publick 
worſhip of proteſtant diſſe: Niers, are liable to the ſame pe- 
nalties with thoſe who diſturb the worthip in pariſh . 
churches or chapels. As to perfons aQing as preach- 
ers in diſſenting congregations z they are exempted from 
ſzrving upon juries, and from publick ofaces, as fully as 


thoſe of the eſtabliſhed church are by the common law. | 6 
| Upon the whole: The corporation act being pro · * 
| kibitory upon the eleQors, every election contrary to it is . 
i z mere nullity; and the toleration act having diſpenſed 3 
with the conformity of the defendant in this particular Y 
g the judgment ought to be reverſed. | 1 
i By Mr uftice Wilmot : The great queftion in this qa 
cauſe is, Whether the pleintiff in the original action, a 
| under el] the circumftances d. fe loſed by the pleadings, is 0 1 
h intitled to recover this ſum of 600 „ impoſed upon the * 
: defendant, for refuſing to comply with that part of the x 
1 by-law Y {tated in the declaration, which directs that 9 
5 | « every perſon elected into the office of ſheriff ſhall ap- 'Y 
: e pear be fore the lord mayor and aldermen, and become 3 
: * bound in a bond for taking the oath of office on the 3 
. 4 vigil of St Michael. >] am of opinion, the lain; * 
i is not intitled to recove in this action; and that the # 
U boagme ents which have been given in this cauſe ougbt £2 6 
| de reverſed, —devy:ral poſitions have been laid down, by A 
the counſel who argued in ihis caſe, that are clear and F-. 

| indifputable ; Firſt, It is clear, that of common right a 7 

power is inherent in every Corporation, to call unvn their 1 
members for the performance of all corporate duties. 1 

CON; ily, That the execution of COFPOratic 9 olncas 1S one 49 

of the duties. Thirdly, That a power of making by- 1 

| laws 18 incident to Every corporation, Fouichly; 7 i AF 4 1 
by-law impoling a fine for the rcfulal of a corporation E 

once is good. It is equally Cicar, that tne right which 9 

every corporation has of calling upon their members to 1 
execute corporation offices n May: be abfidged 5 themſelves, 1 

a the general Jaws of the land. he true queition ® 

* Whether this right has not been abridged in the preſent A 

cafe, and what will be th e legal conſequences of ſuch | 1 
abridgment. The un happy {ituation the royal family 4 

and the nation had been in before the reſtoration, made 2d 

be legellature willing to guard againſt a relapſe; and 9 


therefore they thought it necefl tary to regulate the corpo- 2 2 
Fatlons in an a! bitrary way, by removing lome officers, 
| | and 
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and placing others in their room who were better affected, 


becauſe while the extraordinary power ſußbſiſted, ther: 


and declarations ; but meaſured the fitneſs of men by their 


ceived the ſacrament, 2ccording to the ritcs of the church 


given at, or after his election; becauſe they thought that 
to eflectuate ſu. han intention, „ Provided, that ( fie 


4 * 


prohibition 15 laid moſt clear ly upon the peiſons who had 


dias 8 not to elect ſuch perſons. An election 


for an action in a court of Juice, Courts of juſtice are 


actions, for doing what the ſoc ety has forbid; — The 


Dillenters. 


and alſo by providing officers for the future. The me. 
thod they took was, by veſting a power in commiſfinner; 
(as we find in the former part of the act), to turn o 
whom they pleaſed, and place others in their office:, Of 
theſe they did not require any ſacrame: :tal qualification; 


was another check or controul. But whe! that commil. 
ſion expired, they did not then chuſe to reſt upon oaths 


antecedent religious habit; and made the having re. 


of England, the criterion by which that fitneſs was to be 
determined. They. did not propoſe it as a teſt, to he 


the charms of power in poilcfiion, might make ſudden 
converſions, which might not always Be ſincere. —The 
intent of the lepiflature is cxpreſſed in the ſtrongeſt terme, 

ce the cxpiration of the com: . no perſon {hail for 
ever hereafter be placed elected or choſen in or to an 
of the offices or Places aloe fed that ſhall not have, 

within one year next before, ta on the ſacrament,” 

and ſoon: © And in default hereof, every ſuch election 
©. is he reby declared to be void.“ Now this clauſe is not 
addreſted to the party elected, but to the cleftors. The 


cc 
cc 


a right to elect. It is the voice of the jegiffa ture, com- 


contrary to that prohibition, is a tranſerefon ; and in 
this cafe it was a wiltul trafre: Ron, becauſe they had 
notice that Evans was one of thoſe perſons; if wilful, 
then a moral wrong, which can never lay a foundation 


to inforce the will of the tocicty, Laws manifeſt that 
will. And it is the duty of courts of juſtice to carry 
theſe Jaws into cxccution ; but they are not to ſuſtaln 


injunction not to elect, extinguiſhes the right to eleQ, 
The act does not make the cee, but the cleAion void. 


5 


The election in the preſent caſe is an infraction of the 
Jaw : and right cannot fpring out of wrong. If an 


. 4 ] 
act of parliament wes to be made, with a clauſe that all 


unmarriea men mould be incapable of being ejected ; this 
would work a 5 of the original Sontra; as 0 1 
| the 


Dillenters. 


| the right which the corporation has to command, and to 


the obligation on the members to obey.—lt has been ſaid, 


| that this act was not made to caſe diſſenters, but to punith 
them; and that an exemption from burdenſome offices will 
be an eaſe ; that the office of ſheriff being one of thoſe, it 
| will be giving the act an effect which the legiſlature did 
| not intend 3 that it is more agreeadle to the intention of 


the legiſlature, to conſtrue the office void as to the perſon 


elected, and good as to the corporation, who are puniſh- 


ing as for a contumacy, This is the ſubſtantial part of 


| the argument. Many cafes have been cited, where acts 


have been deemed good to a certain degree, and void as 
to all others. But there never was, and it is impoſſible 


| there ever ſhould be, a caſe, where the word void was 
| conſtrued in ſuch a manner, as to make the act void as 
to a perſon who broke the law, and good as to the per- 


ſons who have concurred in breaking it. The only point 


| the legiſlature had in view was, to ſecure the power to 
| perſons who outwardly profeſſed the religion of the ſtate. 


The puniſhment of non-conformiſts, by excluding them 
from power, was the conſequence, not the end, of the 
law. We, as judges, ought to expound the law with the 
fame ſpirit it was made; and therefore ought not to con- 
true it as a vindictive law, for any purpoſe but its own 


end. Whether this caſe occurred to the legiſlature, or 
how they thought it ſhould be determined, does not ap- 
| pear, Different men may make different conjeCtures. 


But arbitrary conjectures never ought to be the baſis of 


| judicial determinations, If it had occurred, and they had 


intended to have made any difference between burdenſome 


| and Jucrative offices, they would have taken notice of it. 


The conſtruction now muſt be the ſame. Suppoſe it had 
been the office of chamberlain, and the queſtion put to 
the legiſlature; the anſwer muſt have been, We intend 
to keep non-conformiſts out of power, and therefore we 


command corporations not to elect them. They cannot 


be expoſed to a penalty for not executing an office to 
which they cannot be elected: The exemption from both, 
makes it equal. As to what is ſaid, that perſons 


may be qualified for a lucrative, and not for a bufdenſome 
office; I do not ſee how ſuch a caſe can exiſt, For if 


they are qualified to accept a lucrative office, they are 
qualified to bear a burdenſome one, It ſhews that it was 
only a mockery in them; but it does not prove, that tne 
ſcruples of other diſſenters are imaginary, It would be as 
unjuſt to judge of the ſcruples of all the dillzaters, by 
Vor. II. A the 
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Diſlenters: 
the conduct of ſome as to judge of the doctrines of the 
eftabliſhed church, by the lives of ſome of thoſe wh; 


_ profeſs 1t.——— It has been urged, that a man ſhall not, 
permitted to excuſe himſelf, on account of a diſabili 


occaſioned by his own default; that it is an ageravatiq 
of his offence, to excuſe one crime by another; and thy 
the toleration act did not mean to exempt diſſenters from 


relative duties: Inſtances have been mentioned of per. 


ſons out of their ſenſes, who are not allowed to diſable 
themſelves; if fo, when the incapacity ariſes from a nz. 


tural diſability, 4 forttors in the caſe of a diſability ariſing 


from negle&t. Firſt, I deny the rule. In Skin. 516, 


Fitzherbert was of a different opinion. It may ſeem har, 


that a man ſhall avoid his own acts for dureſs of man, 
and not for a viſitation from heaven. But the reaſon is, 


that the law has directed a mode of inquiry, and the king 


is to take madmen under his immediate protection, and 


after office found to avoid ſuch acts as he thinks proper, 


5 1714. 421. Madmen cannot be choſen into corpon— 


tion offices. In Eg. Caf. Abr. 279. Lord King has drawn 
a rational line, between the acts done by an inſane perſon 
to the prejudice of others, and the acts done by him to 


the prejudice of himſelf, King and Larwood is no autho- 
rity in the preſent caſe ; becauſe it is clear, that the 
toleration act was not pleaded, and it was only the opi- 
nion of two judges againſt Sir Samuel Eyre. In 4 Mi, 


274. Lord Somers is ſaid to have been of the ſame oyi- 


nion as Sir Samuel Eyre. The fine was only five marks; 


which ſhews the judges thought it a tender caſe, I ob-. 


ſerve, it was admitted in that caſe, that if a man te 
diſabled by judgment to bear an office, there he is ex- 
cuſed, becauſe judicium redditur in invitum. Why then 


| ſhall not an act of parliament excuſe, which is the judg- 
ment of the whole legiſſature. As to Sir John Res 
caſe, which was mentioned, it was an information in the 


exchequer 28 Nov. 26 2. 2. He was appointed fherif: 


of Hertfordſhire, was ſworn, and took upon himſelf the 


execution of the office. A caſe very different from this; 
for he was capable of the office at the time he was ap- 


| pointed, and had been in poſſeſſion. In the preſent caſe, 
the defendant was not eligible, Sir John Read had alledg- 
ed a diſability which it was in his power to remove, ant 


1 , | | | | ), 
which it was his duty to remove. But here the defendant) 


receiving the ſ-crament muſt be precedent ; and finc! 
the toleration act, it is not his duty to receive it. — He 


and J/:llaften, another caſe cited, turned upon the ow 


diſabied by ſtatute law, here too they fail, 


Diſſenters, 


formality in the plaintiff's replication, Had it been de- 
termined on the point it is now produced to prove, it 
would certainly have been mentioned by chief juſtice 
| Holt and Eyre, as acaſe in favour of their opinions. 
| The caſe in 3 Lev. 116. differs as much from the en 
| caſe, as between legally and illegally elected. 
therefore clearly of opinion, that the judgment ought 4 
be reverſed, 

| The other two judges Jetivercd their opinions to the 
like effect: and the judgment was reverſed, 


1 2 


Upon this, the corporation by writ of error brought 
the Laſs before the houſe of lords, when all the judges, 


| who had not fate as delegates (except Mr. juſtice Yates 
| who was ill) gave their opinions ſeriatim; and all, ex- 

cept Mr barron Perrot who was of opinion to reverſe the 
judgment, delivered their opinion for confirming it 


Upon which occaſion lord Mansfield ſaid; In every view 
in which [ have been able to conitder this matter, I think 


| this action cannot be ſupported. If mary rely on the 
| corporation act; by the literel and expreſs proviſion of 
| that act, no perſon can be elected, who hath not within 


a year taken the ſacrament in hs church of England : 


| the defendant hath not taken the ſacrament within a year; 
| he is therefore not elected. Here tney fail. If they 
ground it on the general deſign of the lexiſlarute in paſ- 


ing the corporation act; the deſign was, to exclude diſ- 


| i2nters from office, and ' diſable: them from ſerving. For 
| in thoſe times, when a ſpirit of intolerance prevailed, 


and ſevere meaſures were purſued, the diſſenters Wire re- 


puted and treated as perſons ill- affected and dangerous 


to the zovernment : The defendant therefore, a dienter, 


| and in the eye of this law a perſon dangerous and ill- 


affected, is excluded from office, and diſabled from ferv- 
ing. Here they fail. If they ground the action on 


| tacir own by-law; ſince that by-law was profciledly 


made to procure fit and able perſons to ſerve the office, 
and the defendant is not fit and able, T_T expreſsly 


ground it on his diſability, being owing to a neglect of 


taking the ſacrament at church, when he ought to have 


cone it; the toleration act having freed the diſſenters 
from all obligation to take the Gant at church, the 
defendant is guilty of no neglect, no criminal neglect : 


Here therefore alſo they fail. And after having ex- 


patiated on each of theſe feral heads, he adds: The de- 
lendant in the preſent cauſe pleads that he is a diflenter 


W r 5 within 


If they 
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Dillenters. 


weithin the d: ſcription of the toleration act; that he hath 
not taken the ſacrament in the church of England within 
one year preceding the time of his ſuppoſed election, not 
ever in his whole life; and that he cannot in confcieng 
do it. Conſcience is not controulable by human laws, 
nor amenable to human tribunals. Perſecution, or at- 
tempts to force conſcience, will never produce conyic. 
tion; and are only calculated to make hypocrites, cr 
martyrs, My lords, there never was a fivgle inftance, 
from the Saxon times down to our own, in which a man 
was ever puniſhed for erroneous opinions concerning rites 
or modes of worſhip, but upon ſome poſitive law, The 
common law of England, which is only common reaſon or 
_ uſage, knows of no proſecution for mere opinions. For 
atheiſm, blaſphemy, and reviling the chriſtian religion, 
there have been inſtances of perſons proſecuted and 
puniſhed upon the common law ; but bare nonconformity 
is no fin by the common law: and all poſitive Jaws, in- 
Hitting any pains or penalties for nonconformity to the 
_ eſtabliſhed rites and modes, are repealed by the act of 
toleration; and diſſenters are thereby exempted from ll 
ecc jeſiaſtical cenſures. What bloodſhed and confuſion 
have been occaſioned from the reign of Hen. 4. when the 
firſt penal ſtatutes were enacted, down to the revolution 
in this kingdom, by laws made. to force conſcience ! 
There is nothing certainly more unreaſonable, more in- 
conſiſtent with the rights of human nature, more con— 
trary to the ſpirit and precepts of the chriſtian religion, 
more iniquitous and unjuſt, more impolitie, than perlt 
cution. It is againſt natural religion, revealed religion, 
and found policy. Sad experience, and a large mit, 
taught that great man, the preſident De Thou, this doc- 
trine: let any man read the many admirable things 
which, tho' a papiſt, he hath dared to advance upon the 
ſubject, in the dedication of his hiſtory to Henry the 
fourth of France (which I never read without rapture}; 
and he will be fully convinced, not only how cruel, but 
how impolitic, it is, to perſecute for religious opinions, 
As a ſubject of Great Britain, I ſhould not have been 
forry, if France had continued to cheriſh the Jeſuits, 
_ and to perſecute the Huguenots. There was no occaſion 
to revoke the edi of Nantz; ; the Jeſuits needed only to 
have adviſed a plan, fimilar to what is contended for in 
the preſent caſe : make a law to render them incepab!: 
of office; make another, to puniſh them for not fe: v10%- 
If they accept, puniſh them ; ; if they refuſe, punifh them: 


, | 
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tit | I: they ſay yes, puniſh them ; if they lay no, puniſh 
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in WF tiew. My lords, this is a moſt exquiſite dilemma; from 
or WF which there is no eſcaping; it is a trap a man cannour 9 
e 1 53 of; it is as bad perſecution as that of Procruſ- 4 
„ WE ©: if they are too ſhort, ſtretch them; if they are too iq 
- Tg: lop them. Small would have been their confolation A 
C- t) have been gravely told, The edict of Mantz is Kept » 
or WW inviolable ; you have the ſull benefit of that act of tole- 3 
e, WW rtion; you may take the facrament in your own way 1 
an with impunity ; you are not compelled to go to maſs. x 
ts Were this caſe but told in the c city of London, as of 4 
be a proceed! ng in France; how would they exclaim againſt of 
or dae Jeſuitical diſtinction? and yet in truth it comes from i 
or | themie]ves : tlie Jeſuits never thought of it; when they N 
n, meant to proſecute, their act of toleration, the edict of 1 
nd WW Nantz was repealed. This by-law, by which the diſ- E: 
ty | ſenters are to be reduced to this wretched dilemma, is a 1 
N- by-law of the city, a local corporation, contrary to an 1 
be act of parliament which is the law of the land : 1 
of modern by-law, of very modern date, made long ike” 3 
all the corporation act, long ſince the toleration act, in the 6 
on face of them; for- they knew theſe laws were in be- Þ 
he ing. It was made; in ſome vear of the reign of the late 1 
on ing; 1 forget which: but it was made about the time. x 
3: of building the manſion - houſe, Now if it could be ſup— 9 
n. poſed, that the city have a power of making ſuch a * 
5 dy⸗ Jaw ; it would intirely ſubvert the toleration act, the 1 
0, Wi clin of which was to exempt the diflenters from all 4 
«- penalties : for by ſuch a by-law they have it in their 12 
5 power to make every diſſenter pay a fine of 6001], or 10 
0 any fur they p leaſe; for it amounts to that. The pro- RH 
” feſſed deſign 5 making this by- law, was to get fit and 1 
able perſons to ſerve the office: and the plaintiff ſets 1 
be forth in his declaration, that if the diſſenters are excluded, 1 
de they ſhall want fit and able perſons to ſerve the office. 9 
1 But were I to deliver my own ſuſpicion, it would be 1 
„bat they did not ſo much wiſh for their ſervices, as for 1 
1 their fines, Diſſenters have been appointed to this of— 4 
ty fre, one who was blind, another who was bedridden ; 3 
8 not, 1 ſuppoſe, on account of their being fit and abie to 1 
on love the office. No; they were Cilab; ed both by nature, -A 
(0 and by law. We had a caſe lately in the courts below, 1 
by of a man choſen mayor of a Corporation, while he was Y 
1 bond the ſeas, with his majeſty's troops in America ; 4 
. and they knew him to be ſo. Did they want him to 5 1 
1 tie office? No; ; It Was \mpotfib le. But they had a 9 
} | DD | *a 
0 3 11. Lid 3 


* 
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Diflenters. 

mind to continue the former mayor a year longer, ar} 
to have a pr-tence of ſetting aſide him who was ny 
fen, on «ll future occaſions, as having been elected 
e, In the prefent caſe, the defendant was by lav 
i6can3ble at the time of his pretended election: and it i; 
my firm perſuaſion, that he was choſen becauſe he wis 
inczpable. If he had been capable, he had not been 
choſen; for they did not want him to ſerve the office, 
They choſe him, becauſe without a breach of the Jay, 
and an uſurpaticn upon the crown, he could not ſerve 
thc office. They choſe him, that ke might fall under the 
penalty of their by-law made to ſerve a particular pur. 
poſe: In oppoſition to which, he hath pleaded a Jegil 
diſability grounded on two acts of parliament : As I em 
of opinion that this plea is good, I conclude with moving 
your lardſhips that the judgment be affirmed. —And the 
judgment was immediately armed, nemine contrad!- 
cente, Avpendix to Hurneaux's letters to Mr Juſtice Blaik. 

fone, 2d Edit. „ | 
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T II E diftribution of inteſtates effects, is treated o 


under the title UL 15, 


Divine Service. Sce Publick (Mozſhip. 
Divorce. See QZarriage. 


Doctoꝛs Commons. 


| OCTORS commons is the college of civiſians 

in London, which was purchaſed by Dr Harvey, 
Gran of the arches, for the profeſſors of the civil lau, 
Here commonly relide the judge of the arches court of 
Canterbury, the judge of the admiralty, and the judge 


of the prerogative court of Canterbury, with overs 


other eminent civilians; who there living (for diet 205 
lodgiog) in a collsgiate manner, and commoning toe” 
2 | | thel, 
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Donatio cauſa moztts. 


4 WW ther, it is known by the name of Doctors commons. Tt 
ow WW was burned down in the fire of London, and rebuilt at 
i WF che charge of the profeſſion. Chamberl. Pr. State. 
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„ Donatio cauſa moꝛtis. 

A | TNOnatio cauſa mortis, is a gift in proſpect of death; 
1. where a perſon moved with the conſideration of his 
1 nortality, doth give and deliver ſomething to another, to 
1 be his in caſe the giver die, but if he lives he is to have 
e Which is treated of more at large under the title 


- 8 onative. 


1. A Donative is a ſpiritual preferment, be it church, Donative, what. | 
chapel, or vicarage, which is in the free gift or 
| collation of the patron, without making any preſentation 
of WF to the biſhop ; and without admiſſion, inſtitution, or in- 
| duction by any mandate from the biſhop or other; but 
the donee may by the patron, or by any other au- 
thorized by the patron, be put into poſſeſſion, Deg. p. I. 
6, 13. | | | 5 | | 5 
2. And this right in the donor (together with the ex- Original of do- 
emption of the church from eccleſiaſtical juriſdiction) natiyes. 
1 ſeemeth to have come from the conſent of the biſhop in 
lome particular caſes: as when the lord of a manor in a 
great pariſh, having his tenants about him at a remote 
diſtance from the pariſh church, did offer to build and 
endow a church there, provided that it ſhould belong in- 
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15 tirely to him and his family, to put in ſuch perſons as they i 
„ ſhould think fit, if they were in holy orders. It is very 9 
. | poluble, that the billiops at that time, to encourage ſuch 4 
of a work, might permit them to enjoy this liberty; which 
"0 being continued time out of mind, is turned into a pre- 
rs leription. And they are to be diſtinguiſhed from thoſe called 
6 line-cures, and exempt juriſdictions ; for fine-cures in 
3 truth are beneſices preſentable; but by means of vicar- 
£ ges endowed in the ſame places, the perſons who enjoy 


4 them 
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Of what kind of 
benefices or dig- 
JilicSe 


Donative. 


them have by long cuſtom been excuſed from reſidence. 

and exempt juriſdictions ate not ſo called, becauſe they 

are under no ordinary; but becauſe they are not under 

the ordinary of the diſoceſe, but have one of their own; 
and are therefore called peculiars. 1 Siill. 335. 

3. There is not any one particular ſort ot eceleſiaſt. 
cal preferments, that are peculiarly ſaid to be donatives; 
for ſome of all ſorts may be donative, as well as prefer 
tative, or elective, For biſhopricks were donative in 
England, after the conqueſt, until the time of king John, 
30 A prebend may be donative, as at Windſor and Wef.. 


minſter, in the chapels of the king, where the prebend 


85 55 N it is ſaid that the king ſhall make collation 

F his clerk by patent, and by force thereof he ſhall take 
poſſeſon without any inſtitution or induction. Alfo 2 
benefice with cure of fouls may be a donative; as the rec. 
tory of Briery or Burien in Cornwall: and ſo the church 


cf the tower of London is a cure of fouls, and the king's | 


Conative. Fr af. E. 15. 


Yet ſome of theſe inſtances, and other ſuch like, may 


be ſaid to reſemble donations, rather than to be donation, 


properly ſo called; ſuch as the grant of the king to pre. 
bends without i :tution ; ſo alſo, the collation of a bi. 


ſhop without preſentation: and the nomination to perpe- 


; tua] curacies, which is without either preſentation inſti- 


tution or induction, For theſe differ from donatives pro- 
perly ſo called, which are given and fully poſſeſſed by the 


ſole donation of the patron in writing; inaſmuch as col- 


Jations and royal grants are to be followed by induction 


| Stam p. 


and inſtalment; and perſons nominated to curacies are to 
be authorized by a licence from the biſhop, before they 
can legally officiate. Whereas poſſeſſion by donation i; 
not ſubje& to any of theſe conſequents, but receives its 
full eſſence and effect from the ſingle act and ſole Lethe 
of the donor as aforeſeid. Watſ. c. 15. 

4. By the ſeveral ſtamp acts; for every ſheet or piece 
of vellum or parchment, or ſheet of paper, upon which 
any Conation which fhall pats the great ſe.] of England, 
or upon which any conation to be made by any patron 
whatſo: -yer, of or to any benefice, dignity, or eccleflaſti- 
cal ee ſhal! be engrofiid or written, ſhall be paid 


a trible forty ſhilling ſtamp duty, Provided; that fuch 


bent fice, dignity, or promotion be of the yearly v value 
of 101 or :bove in the king's books. 

If under that, it ſeemeth that the ſame Mall be upon 

a treble 5s ſtamp. | 

| 5 The 


— 


3 — oe any — 


«A, B. of 
have given ind zranted; and by theſe preſents do give 
| « and grant, to my beloved in Chriſt C, D. clerk, the 
office or place of curate” ſor as the cale mall be] 
of the chapel of 


E . . of = 


„C. D. clerk, the aforeſaid chapel of 


Donative. 


201 


The form of a donation may be thus: © To all to Form of a dona- 
« whom theſe prevents ſhali come. Know ye, that I tien. 


in the county of 


eſquire, 


In the county of now 
lawfully vacant, and to my donation and free diſpoſi- 


oe 
* 


- 
Lg 


Lad 
„ 


of the ſaid chapel; to have, hold, and enjoy the ſaid 


« office or place of curate in the chapel aforeſaid to him 


- 
PR 


the ſaid C. D. during his natural life, with all and 


every the ſalaries ſtipends rights and appurtenances to 


« the ſame office or place of curate aforeſaid in any wiſe 


belonging or appertaining, as fully freely and perfectly, 


© and in as ample manner and form, as any other hath or 


= ought to have held and enjoyed the ſame, In witneſs 


„ whereof I have hereunto fet my hand and ſeal, the 


- day of 


| Enn, 459. 


Or thus: « To all to whom theſe preſents ſhall come, 


county aforeſaid is now vacant, and to my donation 
„in full right belongeth; know ye, that I the aforeſaid 
« A. B. have given and oranted to my beloved | in Chriſt 
with all 
its rights and appurtenances, and by the tenor of thele 


_ preſents do induct him the ſaid C. D. in:o corporal 
| © poſleffion of the ſaid chapel, With all its appurtenances, 


„ [a witneſs whereof, &c.” Ecken, 461. 
b. The grant of a donative being once made, creates a 


| rioht as full and laſting as inſtitution and induction: 
that is, a right not to be taken away, but by the reſig- 


nation or deprivation of the donee; the reſignation to be 
made to the donor, and the deprivation to be mace by 


| « tion in full right belonging, and by theſe preſents do 
| « make conſtitute and appoint him the ſaid C. D. curate 


-in the year of our Lord — 


in the county of - — 
lord of the manor of - in the county of - : 
| © ſendeth greeting. Whereas the chapel of in the 


Effect of a Jonas 
tion. 


the donor lewiſe; both the church and the clerk being | 
exempt from ordinary juriſdiction. To this purpoſe it is, 


what we find in the reports of Sir John Davis, that a do- 
native Cannot be granted for years er at will only, be- 
cauſe this creat inconvenience would follow, that the free- 
bold mighe be in pe erp2tual abeyance;z which 1s an incon— 
Veaiznce that the law il not . Git}, Se 
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How far the 


donee muſt qua» 
Iiiy, as other 
C:Ciks pt romoted. 


Donative. 
7. Altho' a clerk upon whom a donative is beſtowed, 
doth not gain poſſeſſion by preſentation, inſtitution, and 


induction; yet he is obliged, in order to preſerve and 
maintain his poſſeſſion, to be qualified and to qualify hin. 


ſelf in many things, as others do who are preſented | in. 


ſtituted and inducted : as, 7 


; macy, before he takes the donation ; and this he muſt dg 
before ſuch perſon who hath authority to admit him there. 


vicar gencral, chancellor, or commiſſary reſpectively) the 


| whe n he reads the morning and evening Prayers as afore- 


8. /. 5 


which Dr Watſon ſuppoſeth muſt be underſtood of the 
ordinary of the dioceſe, and not of his patron; altho 


and 180 the e of the dioceſe. Maiſ. c. 15. 


Prayers in his church or chape!, within two months after 


(1) He muſt be a prieſt; without which, by the 13 U 
1 6.276 4-6 44-0 per ſon ſhall be admitted to any 
eccleſiaſtical promotion. 

(2) He muſt take the oaths of allegiance and ſupre- 


unto, that 18, his W ; by the 1 El. c. 1. and I V. c, 


(3) And if the donative be a benefice with cure, he 
that takes it ought firſt to ſubſcribe the thirty nine atti- 
cles in the preſence of the ordinary (by the 13 El. c. 12.) 


the patron hath the power of viſiting and correcting him, 


(4) He muſt alſo, before his admiſſion to be incumbent 
or have poſſeſfion of his donative, ſubſcribe before the, 
archbiſhop, biſhop, or ordinary of the dioceſe (or their 


declaration of . to the liturgy of the church of 
England as by law eftabliſhed. And if the donative hath 
A perifh « church belongit g toit; he muſt have a certificate 
under the hand and Teal of the perſon before whom he 
iubicribed, to be read by him in ſuch church atterwatcs, 
170 14 06.4 54186; 24. 40- 6 6. 


(5) And he ouzht to read the morning and evening 


he ial} be in the actual poſſeſſion of his donative, or in 
caſe of impediment (to be allowed of by the ordinary) 
then Within one month aſter fuch impediment removed; 
tozether with the form of giving atlent and conſent there- 
unto J by the 13 S 14 C. * 


(0) He muſt alſo within 5 (or at the time 


{ai 0) read and aſſent to the thirty nine articles, if it be 


a place with cure: for although it is ſaid in the ſtatute of 


the 13 Eliz. c. 12 N 2. Ty this is to be done in two 


months after induction; yet when the having cure of ſou!s 


is the e of reading and aſſenting, wherever theie 
is cure of iouls, che inauglien may be well interpreted o. 
all} 


| Swell as political, 


Donative. 
13 El. c. 12. 236. 2. 


any actual! poſſeſſion whatſoever. 


. 28. Waiſ. c. 15. 


(7) He muſt within three months after fabfatiotion of 
the declaration aforeſaid, within his paiiſh church as 
aſorefaid, read the ordinary? s certificate of his ſubſcrip- 


| non, and again make the lame declaration; by the 13 & 


4 C. 2. c. 4. 
(9) And finally, l ſix Wencke hs melt take the 


| oaths of allegiance, ſupremacy, and abjuration ; in one of 
| the courts at Weſtminſter, or at the general or quarter 


ſeſſions. 


3 Go fl 2: & 13: 9 6:2. -£.26: 
In the caſe of Pawel and Milbank, M. 13G. 3. On 
an action for money had and received to the plaintiff's uſe 


| the defendant pleaded the general iſſue, and a verdict was 

given for the plaintiff, on the following ſtate of the caſe. 
yilliam Jehiſſ. and Eleanor his wife, in right of the ſaid 
Fleanar, nominated and appointed the plaintiff, on the 


17th. of June 1770, to the donative of Cheſter le Street, 


in the county W dioceſe of Durham, with cure of ſouls. 
The plaintiff was then 1n prieſt's orders, and had ſub- 
# ſcribed the 39 articles, and the three articles-i in the 36th 
canon, at the time of his ordination: But did not prove, 
| at the trial of the cauſe, tho? required ſo to do, that he 
| ſub{cribed the articles before the biſhop ; nor that he had 
| publickly read the ſame in the church of Che/ter le Street 
aforcſaid, with declaration of his aſſent to the ſame; 


nor what” he had ſubſcribed the declaration in the fatuts 


| of 13 & 14 C. 2. ſince his nomination to the donative z 
| tor that he had any licence from the biſhop to preach in 
| the faid church. 
| queſtions were made; Firſt, whether an incumbent of a 


In the argument of this cauſe, two 


donative with cure is obliged to conform to the ſtatutes 
of Elizabeth and Charles the ſecond. And ſecondly, 


whether in this action it was neceſſary for him to give 
| eridence, that he had performed the ſeveral requiſites 
contained in theſe ſtatutes. As the court gave their opi- 
nion on the ſec nd queſtion, that he was not obliged to 


eive ſuch evidence, unleſs ſome proof had been made by 


| fie defendant to raiſe 2 deubt whether he had ſubſcribed 


or not, they did not give a judicial determination upon 
the former point, but ſtrongly inclined, 
with cure of ſouls, are within all the reaſons, religious 
upon which the acts of uniformity 


are founded, and ſeemed to think that this had been 


ſettled long ago, in the caſe of Carver and Pini ney, M. 13 


C. 2. as reported in 3 Lev. 82. Black, Rep. 851. 
8. Donatives 


that donatives, 
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Donative within 
r . Donatiyes are within the ſtatute againſt ſimony, 


fimony and plu- Deg. P. I. C. 13. 


— — x cont” — — pp ů— men} eau ¶ x ů ů N OK 4 
res 2 Lager 
5 * 9 a 33 2 — * 


i And where they have cure of ſouls, they are ay 
within the ſtatute againſt pluralities. Dig. 5.4 
| Lapſe, 9. If the patron of a donative do not nominate a 0 


223 4 ts 
Co 


there can be no lapſe thereof, unleſs it be fo ſpecially 
provided for in the foundation: but the biſhop may com. 

88 him to do it by e cenſures. 1 * 344. Ci, 

"But if it is augmented by queen Anne's bounty (a5 Wil] 

appear afterwards ) it will lapſe in like manner as pte. 
ſentative livings. 

How far exempt 10. Lord Coke ſays, if the king doth found a church, 
from the ordina- hoſpital, or free chapel donative, he may exempt te 
e fame from ordinary juriſdiction, and his chancellor ball 

viſit the ſame. Yea, if he do found the ſame, without 
any ſpecial exemption ; the ordinary 1s not, but the king's 
chancellor to viſit it. And as the king may create d. 
natives exempt from the viſitation of the ordinary; 0 
be may by his charter licenſe any ſubje& to found ſuch 
church or chapel, and to ordain that it ſhall be donative 
and not preſentative, and to be viſited by the founder and 
not by the ordinary. And thus began donatives in Eng- 
land (he fays), whereof common perſons were patrons, 
1 l. 344. | 

But the regiſter fup ppoſeth a royal 3 and not 
a mere royal licence: and that it muſt be proved to be an- 
cient too: and therefore a new licence will not come ug 

to the Regiſter, 1 Still. 335. 

However it is certain, that the ordinary cannot viſit a 
donative, but the patron muſt viſit the ſame, by commil- 
ſioners to be appointed by him. 1 III. 344. 

And by . a donative is freed from procura- 
tions. Deg. p. I. c. 13. And the incumbent is ex- 
empted (Dr Gib/on lays) from atiendance at vifications, 
Gibſon, 819. 

And it is ſaid, that if the biſhop mall take upon! 0 
to vilit a „ and deprive the incumbent, he run 
himſelf into the danger bie Dex. p. 1. Ny 

And in ſuch caſe was Barlow, biſhop of Bath, in i: 
time of king Edward the ſixth; and was forced to gta 

pardon, for havi ng deprived the dean of Wells, Which 
was a donative by letters 3 from the king. 3 ./. 
122. 

But altho' the ls h4th not power as to the place, 

ſo as to regulate ſcats in that church, or the like; het 
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Donative. 


| he hath power as to the parſon, if he committeth any 
miſdemeanor, to proceed againſt him by ſpiritual cen- 
| fires, As in the caſe of Colefatt and Newcomb, M. 4 An. 
A miniſter of a donative was ſued in the eccleſiaſtical 
| court, for that, when he read prayers, he did not 
| read the whole ſervice, but left out what part of it he 
| thought fit; and for preaching without licence. And it 
| was moved for a prohibition, upon a ſuggeſtion that the 


church was A donative; and argued, that donatives were 


| exempt from the juriſdiction of the ordinary, and that it 
| was a lay thing, and the biſhop could not viſit it; and 
| that if the incumbent was guilty of hereſy, the ordinary 


could not meddle with him, for the parſon was privileged 


| in reſpet to the place; but the patron might by com- 
| miſſion examine the matter, and upon cauſe deprive him. 
But Powell juſtice, in the abſence of Holt chief juſtice, 
took the difference, where the ſuit in the eccleſiaſtical 


court is in order to deprivation, and where only for re- 


| formation of manners: in the former caſe the court will 
prohibit, but not in the latter: and therefore if in this 
| caſe the ſpiritual court proceeded to deprivation, the 
| court would prohibit them, but not till then, He ſaid, 
he had known prohibitions denied frequently, to ſuits 


againſt parſons of donatives for marrying without licence. 


| And the reporter ſays, Mr Mead and Mr Salkeld both 


told him, that they had known the chief juſtice Holt take 


| the ſame diſtinction; that the parſon of a donative was 
liable to the eccleGafticnl juriſdiction, as he was a mem- 


ber of the eccleſiaſtical body, for perſonal offences, tho' 


| for matters relating to the church he was exempt; and 
therefore the ſpiritual court could not' deprive him: but 
| tor drunkenneſs, or preaching hereſy, they might cenſure 
him. And this (ſaith the reporter) ſeemeth to be the 


better opinion. L. Raym. 1205. 

So in the caſe of churchwardens, M. 13G. Calle and 
Richardſon. On a libel in the eccleſiaſtical court for not 
taking upon him the office of chapel-warden; the de- 
fendant pleaded, that it was a donative, and thereupori 


moved for a prohibition, And upon debate, the ſame 


was denied; the whole court being of opinion, that tho 


| there was a difference as to the incumbent, yet as.to the 


pariſh officers there was none; for th&y are the officers of 


the pariſh, and not of the patron of the donative. Sir. 
715. | 


queen Anne's bounty, it is enacted by the 1 . it. 2. c. 
10. as 


And as to donatives augmented by the governors of 
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Goes to the heir 
and not to the 
EXUTTUTOrs 


of a chapelry, the incumbent of the mother church might 2 
to employ a curate, and officiate there himſelf and take the b. 


would be ſunk inſtead of being augmented ; it is there fin. 
enacted, that all ſuch churches, curacies or chapels, which hal 


litic and corporate. and have perpetual ſucceſſioi In, and be ci. 
fable to take in perpetuity ; and the impropriators or patrer 
of any augmented churches or donatiues, and the rectors and 
vicars of the mather churches whereunto ſuch augmented curey 


they were before obliged ta pay. 1. 4. 


hereby made perpetual cures and benefices, and that the jun! 
may be duly and conſtantly ſerved ; if they ſha: be ſuffored 0 


remain void for fix months, they ſhall lapſe in like mannir « | 
Preſentative linings. |. 6 


Donative. 
10. as followeth : Mhereas the late queen Anne's bounty i 


the poor clergy was intended 10 extend not only to parſons an 
vicars wha come in by preſentation or collation, mftitution, and 


induction; but likewiſe to ſuch miniſters who come in by din, 


tion, or are only lipendiary preachers or curates, moſt of whit 
are not corporations, nor have a legal ſucceſſion, and thereſyt 
are incapable of tating a grant of conveyance of ſuch Per petud 
augmentation as is intended by the ſaid bounty; and in my; 


places it would be in the power of the donor, impropriaim, 
parſon, or vicar, to withdraw the allowance which was 5 


fore paid to the curate or miniſter ſerving the cure; or in ca! 
nefit of the augmentation, whereby the maintenance of the cura 


be augmented by the governors of the ſaid bounty ſhall be frm 
thenceforth perpetual cures and benefices, and the miniſter 
duly nominated and licenſed tbereunto ſhall be in Iaw bodies f. 


or chapel doth appertain, ſhall be excluded from receiving a 
profit by ſuch augmentation, and ſball pay to the miniſter 
efficiating ſuch annual and other penſions and ſalaries, whit 
by ancient cuſtom or otherwiſe, of right, and not of bout, 


And for continuing the ſucceſſion in ſuch augmented cures, 


7. 

And all ſuch 40 analives, hich at the time of Hoke. QUINN 
tation are exempt from all eccleſi zaftical juriſdiction, ſhall by fu) 
augmentation becore fus Jeet to the viſitation and juriſdiction if 
the biſhop of the diaceſe wherein ſuch domative i . Rs 

Provided, that n3 aonative ſhall be augmented withcut int 

onſet of the patron in writing under his hand ſeal. [. 15. 

11. In the ca fe of Repington egainſt the Governor's of 
Tamworth ſchooi, E. 30. 3. A perſon being ſeiſed of tne 
advowlon of a donative, the church in his life time be- 


comes void; then he dies, the church being ſtill vol. 


By his will he made the plaintiff executor, Who brought 
a quare impedit, ſuppoſing himſelf intitled to this tur? 
as an- executor is in the caſe of a preſentative benetice. 

Atter 


Donative. 
After two arguments in the court of common pleas, the 1 
. whole court was clearly of opinion, that the right of — 
agonation deſcended to the heir at law; and that the ex- | 
ecutor had no title, which he would have had, if it had 
deen a preſentative benefice. 2 ///i/ſon, 150. 
12. It was ſaid in the caſe of Spratt and Vicholſon, that How far of tem- 
it iſſue be joined, whether donative or pteſentative, it „ 
tall be tried by a jury at the common law: and elſe- 
where it is ſaid, that if the patron of a donative being 
| diſturbed in collating, recover by quare impedit, the 
© writ ſhall be directed to the ſheriff, to put the clerk in 
| poſſeſſion, Gib/. 820. = 
| For if the patron of a donative is diſturbed in collating | 
| his clerk, he may have a quare impedit againſt the biſhop j 
and the diſturber but the declaration in ſuch a caſe muſt 5 
be ſpecial. Deg. p. 1. c. 13. 
And a mandamus will lie, to admit or r reſtore. the do- | 
nee. Burrow, Mansf. 104 3. 
13. Lord Coke ſays, if the patron of a nn doth Fow extinguiſh 
| once preſent to the ordinary, and his clerk is admitted ed. 
| and inſtituted, it is now become preſentable, and never 
| ſhall be a donative after. But a preſentation to ſuch a 

donative by a ſtranger, and admiſſion and inſtitution 
thereupon, is merely void. 1 METH 
{ But in the caſe of Ladd and 22 M. 1 An. Up- 6 
on motion for a new trial in a quare e wherein 
| the point in iſſue was, whether the church was donative 
or picſentative, evidence was pleaded of ſeveral preſenta- 
| tions: And the court, viz. Holt chief juſtice and Powel 
| juſtice, held, that tho? a preſentation might deſtroy an 
| impropriation, yet it could not deſtroy a donative; be- 
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„ WHT cauſe the creation thereof was by letters patent, whereby 
land is ſettled to the parſon and his ſueceſſors, and be 
15 to come in by donation. 2 dall. 541. 
Ich 3777 : 
| : : - | ll "a r +aY 
of Door into hs churchyard. See Church. 


ne . | ; — L-\ 4% 
5 Double guarrel. 
ht ; Uplex qucrela (double querele or complaint, called 
a, — improperly double gquarrel) is a complaint made by 
de. any Cierk cr other, to. the archbiltiop of the province 


tet | 8 ee againſt 


Double quarrel. 
againſt any inferior ordinary, for delaying juſtice in ay 
cauſe eccleſiaſtical, as to give ſentence, or to inſtitute, 
clerk preſented, or ſuch like, The effect of which is 
that the archbiſhop, taking knowledge of ſuch delay, d. 
rects his letters under his authentick ſeal to all and lingy. 

Jar clerks of his province, thereby commanding and g 
ing authority to them and every of them, to admoniſh th 
ſaid ordinary within a certain time (as for inſtance nigs 

or fifteen days) to do the juſtice required; or otheryil 
to cite him to appear before him or his official at a 
in the ſaid letters prefixed, and there to alledge the cauſ; 
of his delay; and laftly, to intimate to the ſaid ordinary, 
that if he performs not the thing injoined, nor appear 

at the day aſſigned, he will proceed to do juſtice in the 
premiſſes. And it ſeems to be called a double querele, he. 
cauſe it is moſt commonly made both againſt the judge, 
and againſt the party at whoſe requeſt juſtice is delayed 
y the ſaid judge. Terms of the L. Clarke, Tit. 80 

85, 86. 4 J 
The proceſs, form, and manner of trial in which ſuit, 
is treated of under the title Bencfice. 5 
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Dyzuunkennels. 


Drunkenneſs by I. Can. 109. 1 F any offend their brethren by drunken. 
be canon aW. I neſs; the churchwardens or queſtmen 
and ſidemen in their next preſentment to their ordinaries 
| ſhall preſent the ſame, that they may be puniſhed by the 
ſeverity of the laws, according to their deſerts : and ſuch 
notorious offenders ſhall not be admitted to the holy com- 

munion, till they be reformed, 
Penalty of ff. 2+ By the 1 J. c. 9. 4 J. c. 5. 21 J. c. 7. and 10. 
Fering tipling by c. 4. If any inn-keeper, viQualler, or alchouſe keeper 
the ſtatute law. 
tualling houſe, ſhall permit any perſon to continue driok- 
 Ingor tipling therein; (other than ſuch as be invited bf 
any traveller, and ſhall accompany him only during hs 
neceſſary abode there; and other than labouring and bat 
dicrafemen in market towns, upon the uſual working Gay 
for one hour at dinner time, to take their diet in an alk 
| houſe;z and other than labourers and workmen, which 
for the following of their work ſhall ſojourn there; 35 

e eee, ee ee een. ee na 4 


or tavern keeper or ſeller of wine, keeping an inn or vic: 
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Dꝛunkennels. 

oiher than for urgent and neceſſary occaſions to be allow- 
ed by two juſtices of the peace;) he ſhall forfeit 10s to 
the poor: the ſame offence being viewed by the mayor or 
1 juſtice of the peace, or proved before them by one wit- 
eſs, or confeſſion of the party; and after ſuch confeſſion, 
> oath of the party ſo confeſſing ſhall be taken againſt 
any other offending at the ſame time. 

And he ſhall alſo be diſabled from keeping any ſuch 
alehouſe for the ſpace of three years. OO. 


The ſaid penalty to be levied by the conſtables or church- 
wardens by diſtreſs; and for default of ſatisfaction within 
ix days, the ſame to be appraiſed and fold : and for want 
of ſuficient diſtreſs, the party to be committed to the 
common gaol, till the ſaid penalty be truly paid. | 
And if the conftables or churchwardens do neglect their 
duty in levying, or do not levy the ſame; or in default 


of diftreſs, do neglect to certify ſuch default, for 20 days; 
they ſhall forfeit reſpectively 40 8 to the poor, by diſtreſs, 
by warrant of ſuch juſtice or mayor; and if not paid in 
ix days, the diſtreſs to be appraiſed and ſold; and for 


want of ſufficient diſtreſs, to be committed to the com- 
mon gaol until the ſaid penalty be truly paid, | 


Provided, that the correction and puniſhment of ſuch 
25 ſhall offend herein within the two univerſities, ſhall be 
winiſtred in this behalf by the governors, magiltrates, ju 


tices of the peace, or other principal officers thereof, to 
whom in other caſes the adminiſtration of juſtice and 


correction and puniſhment of offenders by the laws of this 25 
realm and their ſeveral charters doth belong; and the ſaid. 


ſorfeitures to be tevied by officers to be from time to time 
appointed by the vicechancellors: and all powers and au- 
lnorities either of impriſonment or otherwiſe hereby ap— 
pointed, hall by the governors, magiſtrates, and principil 


oftice:s aboveſaid of either of the ſaid univerſities, be duly 


exccuted and done within the faid univerſities, and the 


iiverties and precincts thereof, according to the true in- 


tent and meaning hereof, > 1 e 
Allo the ſaid offences may be inquired of and preſented 
before the juſtices of aſſize, juſtices of the peace in their 


ſeſſons, and before the mayors of cities and towns corpo- 
Pte who have power to inquire of treſpaſſes riots routs 


forces and ſuch like offences, and in every court leet ; 
and ſuch proceeding {hall be had thereupon as upon in- 
lictmeat or preſentment. N 
And all conſtaples, churchwardens, headboroughs, 
tythingmen, aleconners, and ſidemen, ſhall in their oaths 
Vol, II. incident 
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Drunkennef:. 


tythingmen, alecennets, and ſidemen, ſhall in their oaths 
incident to their offices be charged in like ſort to preſent 
the ſaid offence. % 


Dzunkennels. 


incident to their offices, be charged to preſent the (aid of. 
fence. 

3 By the 4 J. e. 5. 7 J. C. 10. and 21 J. c. 7. If any 
per ſon ſhall continue drinking or tipling in any inn, vie. 
tualling houfe or alehouſe, or any tavern keeping an inn or 


victualling houſe, and the fame be viewed and ſeen by any 


mayor or juſtice of the peace, or duly proved as is before 
mentioned in the cafe of perſons ſuffering tipling (unleß 


it be in ſuch caſes as in the faid inſtance are alſo tolerat. 
ed); he ſhall forfeit 3s 4d to the poor, to be levied in 


like manner: and if he ben gt able to pay, then the mayer, 


| Juſtice, or juſtices of the peace or court where the con- 


viction ſhall be, ſhall puniſh him by ſetting him in the 


ſtocks for four hours. rod pod 
And if any aichouſe keeper ſhall be convicted of ſuch 


offence, he ſhi] be diſabled to keep any ſuch alebouſe 


for the ſpace of thiee years. 


And all conſt:-bles, churchwardens, headboroughs, 


Provided, that this ſhall not in any wiſe abridge or re- 
ſtrain the eccleſiaſtical power or juriſdiction ; but that al 
ordinaries, and other ecclefiaftica} judges and officers maj 
proceed to enquire of, cenſure, and puniſh all ſuch offen- 
ders, according to the eccleſiaſtical laws of this realm, s 
before they might lawfully do. . | 
And provided, that offenders having been once pu- 
niſhed by any the ways and means before limited, ſhall not 
eftſoons be puniſhed for the fame by any other ways ct 
means. 5 N 5 
And provided, that nothing herein ſhall be prejudicia 
to either of the univerſities; but that the chancellor, 
maſters, and ſcholars, and their ſucceſſors, may enjoy all 
their juriſdictions, rights, privileges, and charters, 3 
heretofore they have or might have done. 
Alſo provided, that no perſon be moleſted for ſuch ot 
fence, but within ſix months after the offence committed. 
4. He who is guilty of any crime through his volunts- 
ry drunkenneſs, ſhall be puniſhed for it as much as if be 
had been faber, 1 Ha...... 88 
By the 4 J. c. 5. 7 J. c. 10. 21 J. c. 7. and 1 C. < 
4. Every perſon who ſhall be drunk, and of the ſame 9 
fence of drunkenneſs ſhall be convicted in like manner s 
aforeſaid; ſhall forfeit 5s, to be paid within one Wees 
next after his convictien, to the churchwardens, to tte 
| . | | | Us 


Dzunkennels. 


„e of the poor: and if he ſhall refuſe to pay the ſame as 
\foreſaid, then the ſame ſhall be levied of the goods of 
the offenders, by warrant from the ſame court, judge, 


| juſtice, or juſtices, before whom the conviction hail be : 


and if he be not able to pay the faid ſum of 5s, he thall 
de committed to the ſtocks for the ſpace of ſix hours. 
And for the ſecond offence, he ſhall be bound with two 


ſureties in a recogn!zance or obligation of 10}, to be 


ſtom thence forth of good behaviour: . 
And if any alehouſe keeper ſhall be convicted of ſuch 


ofence, he ſhall be difabled to keep any ſuch aehpuſe 


for the ſpace of three years. 
And any juſtice of the peace, or head officer i in a city 
or town corporate, ſhall have power on his view, or con- 


hon, or oath of one witneſs, to convict any perſon of 


the ſaid offence; and for the ſecond cftznce ſhall bind 


him to good behaviour, 2 it he had been convicted in 


open ſeſſions. 


And if any conſtable or other inferior officer, to Gm: 


it ſhall be given in charge by the precept of any mayor or 
juitice of the peace, do neglect the due correction of the 
(fender, or the due levying of the penalties ; he ſhall 


ſorieit 10.8. to the uſe of the poor of the pariſh or place 


wh:re the offence ſhall be committed, to be levied by diſ- 
tels by any other perſon having warrant from any mayor, 
juſtice of the peace, or court where ſuch conviction ſhall 
be, and to be paid to the churchwardens who are to àc- 
count for the {ame to the uſe aforefaid, | 


And all conftables, churchwardens, "headboraechs.” 


thingmen, aleconners, and ſidemen, ſhall in their oaths 


incident to their offices be c charged in like ſort to aaa 


lie ſaid offence. _ 
Provided that this Chal not in any | wiſe abridge or re- 


iran the eccleſiaſtical power or juriſdiction ; but that al! 


odinaries, and other eccleſiaſtical. judges and oiticers 


may proceed to enquire of, cenſure, aud puniſh all fuch 


offenders „according to the ecclefraſtical laws of this realm, 
25 Ne they might lawfully do. | 
and provided, that the offenders having been once pu- 


nilhed by any the ways and means before limited, ſhall 


not eftſoons be puniſhed for the lame by any other Fea oa 
or means, 


And provided, that nothing herein ſhall be prejudicial 
0 either of the univerſities ; but that the chancellor, mat- 


tes, and ſcholars, and their ſucceſſors, may enjoy all 
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Perſons in the 
| navy 


brawling, for which there ought not to be a ſuit in the | 


| becauſe the ſpiritual court, as well as temporal, may | 
meddle with the puniſhment of drunkenneſs . ſo it is not 
merely temporal. But he aſſented to the grant of a prohi- 
bition; and the party may after declaration, if he will, 


Dꝛunkennels. 


their juriſdictions, rights, privileges, and charters, a3 


heretofore they have or might have done. 
Alſo provided, that no perſon be moleſted for ſuch 


offence, but within ſix months after the offence com- 
mitted. 


M. 8 Car. Cuclo and "PR Prokibition was prayed ty 


the ſpiritual court, to ſtay a ſuit there for defamation, for 


theſe words, Thou art a drunkard,” or © a drunken | 


fellow. And by the opinion of Croke, Jones and 
Berkley, 2 prohibition was granted: for theſe words d 


not concern any ſpiritual matter, but merely temporal, 
and are but a temporal ſlander, and a common phraſe of 


ſpiritual court. And ſo it was held in Martin Calthary's 
caſe in the common pleas. But Richardſon doubted thereof; 


demur thereto. bes am a has was granted. We 
"Gro. Car; 2890: on 
F. In the 8th year of king James the fiſt, one Perle thi 
A a clergyman was deprived of "his benefice by the fpiritu«| 10 
court for drunkenneſs; and tho' he prayed a prohibition, ca 
yet it was denied him. Brownl. 37. vel 


Ad in the next year, another was deprived for the | 
like cauſe; and the judges at common law allowed the 
ſentence to be good, l. Parerg. 232. 


6. By the 0 G. , „ „ „ All: fag ot] 


and al} perſons in or belonging to his majeſt)⸗ 6 ſhips or — 
veſſels of war, being guilty of drunkennels, ſhall incur | 
ſuch puniſhment as a court martial ſhalt think fit to 
impoſe, and as the nature and __ of their offepee {hzl] 
deſerve. | | | 


Duplex querela, See Double quarrel. 


< th. 
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Dzunkennels. 


Election of Biſhops. See Biſhops. 
Flopement. See Marriage. 

Ember days. See YoliDavs. 
Endowment of Churches, See Church. 
Endowment of vicarages. See Appꝛopziation. 
_ Engliſh ſervice. See Publick waere 


Lor exonier, which fignifieth to excuſe; 


rzaſon of ſome impediment or diſturburance, and is as 
well for the plaintiff as for the defendant ; 
one with what the civilians called ec atis. Of eſſoins 
dere have been five kinds, 1. De ſervitio regis. 
terram ſanctam. 3. Ultra mare. 4. De malo lecti; 
cur old books ellen eſſonium de *cliantifa. 
Falendt 5 : and this lat i is the common efloin. 2 . 125. 


Eve. See holidays. 


_— Evid ence. 


| Single witneſs is not ſuleinnt i in the civil law; 
and the ſpiritual court will not allow of one wit 
neſs © os,” but there muſt be two witnefles at the leaſt; 


and is all 
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8 8 0 I N, exonium, is derived of ae freneh eſſonier 


ſo as an e- 
ſing in legal undeiſtanding, is an excuſe of a default by 


. 


5. De 3 i 


Ore witneſs 
„ how tar evidence 


and if the point is merely fpiricval, the temporal courts 


will not grant a prohibition, Grbſ. 1011. 
For where the eccleſiaſtical court doth proceed in a 


— Wh Petter that is merely ſpiritual, and pertinent to their 


chart, according to the civil law, altho' their proceedings 


de apain{t the rules of the common law, yet a prohibi- 
ton doth not lie: As if they rejuſe a ſingle witnels to prove 
* Will; for the cognizance of that belongs to them. Gad. 
= | Rep, Lis. | | 
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Ja. 269. 12 Co. 65. . . 
But in the caſe of Richard/on and Deſbeorough, H. 27 & 
28 C. 2. a prohibition was prayed, becauſe the ſpiritual 
court refuſed the proof of plene adminiſtravit by one wit— 


| ; | 
Evidence. 

Which ſame thing was affirmed in Robert's caſe, H. g 
7. with regard to points not otherwiſe cognizable in the 
ſpiritual] courts, than as incidental to the principal Point, 
There the ſuit was for ſubſtraction of tithes, and Pronihi. 
tion was obtained, becauſe there was but one witneſ 10 
prove tae leaſe of the tithes, and the ſpiritual court would 
not allow the proof, And upon adviſcment in this cafe, 
by Coke and all the juſtices, it was reſolved, that con. 
ſultation ſhould be awarded; becauſe there is a rule in the 


regiſter, that where the cognizance of the principal i, 


there the cognizance of the acceſſary neceſſarily follows, 
And if ſuch ſurmile ſhould be allowed in every coſe, it 
would oftentimes be made for mere delay, and the ſpiti. 
tua] court ſhould not try the acceſſary as well as princi- 


pal. And the concluſion is, — when the Original 


cauſe belongs unto them, altho' matter triable at the com- 
mon Jaw ariſeth, depending upon the original cauſe, yet 


it ſhall be determined by the eccleſiaſtical court: and ſuch 
1urmile, that he had but one witneſs, is not ſufficient to 
have a prohibition, where the eccleſiaſtical court hath ju— 
riſdiction of the principal: for if ſuch a ſurmiſe ſhould 
be ſufficient, all ſuits in the eccleſiaſtical court ſhould 
thereby be ſtayed, or otherwiſe taken away ; for the ec- 
cleſiaſtical judges cannot write to the temporal judges to 
try it, and certify; as the temporal judges, where the 
original matter belongs to and is commenced in their 
courts, and iſſue is taken upon matter triable by the ec- 


cleſiaſtical law, may write to the judges of the eccleſiaſti- 


cal court to try the matter, and certify to them. Cr0, 


neſs; and it was granted: And Hale chief juſtice ſaid, 
where the matter to be proved (which falls in incidental- 
Iy in a cauſe before them in the ſpiritual court) is tempo- 
ral, they ought not to deny ſuch proof as the common 


Jaw allows. I Ventr. 291. 


And in Aotter and Friend, H. 1 W. a prohibition was 
prayed and obtained, becauſe the ſpiritual court would 
not allow che proof of the payment of a legacy by one wit- 
neſs, Upon which occaſion the court ſaid, — fuch proct 


hich is good at the common Jaw ought to be allowed in 


their court; and at the common law it is not neccliiary to 
prove the payment of a debt Dy two witneſtes: they me) 


a WE ee | . : CY 223 <j 
| foilow their own rules, in things which are originally 1 


their 


Evidence. 215 
their cogniz ance; but if any collateral matter doth ariſe, 
35 concerning tne payment of a legacy, if the proof be by 
ode witneſs, they ought to allow it. 2 Salk. 547- 3 Med. 
; 
go in the caſe of Breedon and Gill, E. 0 Ip. By Holt 
c&ief juſtice; As to the courſe of granting prohibitions, 
ſor not allowing evidence which would be good at rhe. 
common law, the difference is thus: when the eccleſiaſti- 
eil courts are poſſeſſed of a cauſe, which is merely of 
ſpiritual conuſance, the courts at common law allow them 
o purſue their own methods in the determination of it 
but when in ſuch cauſe collateral matter ariſes, which is 
not of their conuſance properly, there the courts of com- 
mon Jaw inforce them to admit ſuch evidence as the com- 
mon Jaw would allow. Therefore if the ſpiritual court 
require more than one witneſs, to prove the revocation of 
: nuncupative will, the king's bench doth not intermeddle, 
But if in a ſuit 5 a legacy, payment or a releaſe be 
pleaded, if they do not admit proof by one witnefs, the 
king's bench grants a prohibition. L. Ray. 221, 

2. Depoſitions taken in the eccleſiaſtical court (altho' Depoſitions and 
the witneſles be dead) are not evidence in an action a 17% nf 
brought at common law; but a ſentence given in the ec= court. 
deſtaſtical court (it being a judicial act) may be given in 
endence in an action brought in the e courts. 

„ + 

3. H. 8 . He nd Nelthrope. 1 was held by Holt Probate of a 
chief juſtice, that a copy of a probate of a will is good . 
evidence, where the will it ſelf is of chattels; for there 
the probate 3 is an original taken by authority, and of a 
publick nature; other wiſe, where the will is of things i in 
the realty, becauſe in ſuch caſe che ecclefiaſtical courts 
here no authority to take probates, therefore ſuch probate 
is but a copy, and a copy of it is no more than a copy of 
«copy. 3 Salk. 154. 

4. It is required, that witneſſes be perſons of reputa- Qualification of 
tion, and free from inſamy of law and fact; that they be witnztlcs, 
llntereſted, and ſo not liable to the juſt ſulpicion of par- 
llality ; ; that they be men of diſcretion, and fane memory: 
nd ail reaſonable exceptions are to be allowed agaiult 
lem, They mult be del:berate, and not given to paſ= 
n; conſittent as to time, place, and other circum- 
ances, J. hey muſt be certain and poſitive, and not upon 
bewfay or the belief of other perlous.. 'F hey muſt be tice. 

Many juit tuſpicion of 8 or conſpiracy, or 
e dort of colruption or partiality. 2 Std. 152. 
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____ Evidence. 

And the canon law requires, that they ſhall not be f. 
ther, ſon, brother, ſiſter, or other near of kin, or dome. 
t cks and dependants. And if the matter to be prove be 
merely ſpiritual, the common law (as was ſaid before) 
will not interfere; but if a temporal matter falleth ig. 

dentally in a caule in the ſpiritual court, they muſt ada 
ſuch cvidence as the common law allows of, otheryif 
| they will be prohibited, 55 
Croſs examining» 5. Croſs examining a witneſs ſets him upright befors 
| the court, ſo that the party afterwards cannot except 
to his credibility ; but he may to his competency, if ir 


Ca. 250. 5 1 | 
Confrontingin 6. It ſometimes happens, that there is a deficiency in 
wnae cal: proof as to the identity: in ſuch caſe, confronting of 
witneſſes with the party, may be ordered after publicz- 
tion, and they may be cited in order thereto, and their 
declaration be taken down in the acts of court; but one 

witneſs to prove the identity is ſufficient, 
Ne lain 7 If a witneſs is once examined in genera] to the libel 
| bor allegation, and his depoſition cloſed with an iter neſct!, 
or to any ſuch effect, he cannot afterwards be re-exa- 
mined, for fear of ſubornation. But where an examina- 
tion taken has been loſt or deſtroyed, it may be ſupplied 
by a new examination. 90 if ticketted to more articles 
than the examination takes in, he may be examined again 
to tnoſe omitted. So as to interrogatories ; but then the 
re- examination muſt not be cxtended to the libel or alle- 

gation, but to the jnterrogatories only. 


ry 


- 


Donn of the 8, He that will produce witneſſes that come at a great 
TO, diſtance, ought to tender and allow them their expences: 

But the perſon againſt whom they are produced, is not 

bound to bear any part of thoſe expences, altho' the 

| witneſſes are bound to teſtify the truth on both ſides. 

And theſe expences are to be tendred and paid to them 

before they depart from home, without any regard had to 


but it ought to be conſidered, what their journey or t14- 

elling expences may ſtand them ia. And if ſuch witnels 
ſhall receive expences for ten days, and ſhall be diſpatched 
in five, he ſhall be obliged to render back the overplu's 
hl. Parerg. 520, | We ö 


fore they ate (worn, defire of the judge to order them thelr 


expences: which he ſha!l tax and allow, according te tio 


ſhould come out that he is intereſted, or the like. 2 Chan. 


what ſuch witneſſes might have ſpent in their own houſes; | 


17 : t SIE x 1 
* if the party hath made no agreement with his Wiener 
ſes for their journey and expences; they may then, be- 
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or, 
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pri 


Evidence. 
eondition of the parties, the time, and the diſtance ; and 
1-cree the ſame to be paid before they thall be examined; 


ir, if the witneſſes defice the ſame, he may decrce a mo- 
aition to the party producing the witneſſes, to pay the 


ſame; which if the ſaid party ſhall refuſe, he may be 


poceeded againſt to excommunication. 1 Ought. 121. 


Fxamioation of clerks before inſtitution. 
See Benefice. 
Examination of 5 to be ordained. 
See. Oꝛdinatlon. 


Exchange. 


\XCHANGE is, where two perſons, having pro- 


cured licence from the ordinary to treat of an ex- 
change (of which ſort there are many to be found in the 


eccleſiaſtical records) do by one inſtrument in writing, 
z2ree to exchange their benefices being both ſpiritual (for 


a lay preferment, as an hoſpital, cannot be exchanged or 
£0 for a prebend or other ſpiritual benefice) and in order 


thereunto, do reſign them into the hands of the ordi- 


vary : ſuch exchange being executed, the reſignations are 
good. al. c. 4. Gib. 821. 


But tho' the one is inſtituted and induced inte ths: 
other's benefice, yet if the exchange be not executed on 


both parts, the clerk on whoſe pait the exchange was not 
extcuted may have his benefice again; for in this caſe ot 
exchanging, the law doth annex this condition to a re- 
benaticn, viz. if it be fully executed. Matlſ. c. 4. 

Tus where one is both inſtituted and mented: and 
the other is only inftituted, and dies or refuſes to Goith ; 
in this caſe, tho' they have proceeded fo far, yet the re- 


lgpation and all that followed upon it ſhall be void, and 
both (if both zre living) may return to their former be- 
nefices upon the ſoot of former poſſeſſion; or if one dies 


betore he is inducted, and aſter the induction of the other, 


als induction and all that went before ſhall be void, be- 
cauſe the exchange was not fully executed during the 
lives of the parties. Gib/. 821. 


And this is agreeable to the reaſon of the common law: 


ber at ine common law if a man exchange lands, and the 


lands 
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What: 


Le ſſer⸗ 


Greater. 


: Ipſo facto. 


God. 624. 


Excommunication, 


Jands he receives in exchange be evicted, he may repair 
to his own lands, and re-enter upon them. Dez. p. 
C. 14. | | | | 5 | 
By the 31 EI. c 6. ſ. 8. If any incumbent of any bene. 


ice with cure of ſouls, ſhatil corruptly reſign or exchange thy 
fame ; or corruptly take for or in reſped of the refroning or ty. 
changing the ſame, direc; or indirectiy, any penſion, fum if 


money, ar other benefit wiatſTever 2 as well the giver, a8 th, 
tate, © any fuch fenſion, ſum of money, or other benefit car. 
ut, ſpall loſe daulle the value of the ſum fo given talen ;» 


ad; haif to the gqucenm, and balf to him that fhall ſue for l. 


I | 1,-4.2 10s? Fa 
jame in any of her mn«j2y's courts of record. 


Exchange of glebe lands. Sce Clebe Lands. 


— c www * 
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9 * 


Excommunttation. 


N X communication is an eecleſiaſtical cenſure, where- 
by the perſon againſt whom it is pronounced is for 
the time caſt out of the communion of the church, 
2. And it is of two kinds; the leſſer and the greater; 
The leſſer excommunication is, the depriving the offender 
of the uſe of the ſacraments and divine worſhip ; and 
this ſentence is paſſed by judges eccleſiaſtical, on ſuch 
perſons as are guilty of obſtinacy or diſobedience, in not 
appearing upon a citation, or not ſubmitting to penance, 


or other injunctions of the court. Johnſ. 168. 


3. The greater excommunication is that whereby men 
are deprived, not only of the ſacraments, and the benent 


of divine offices, but of the ſociety and converfation of 
the faithful. Tohn/. 168. 


If a perſon be excommunicated generally; as if the 
judge ſay, I excommunicate ſuch a perſon ; this ſha!l be un— 
derſtood of the greater excommunication. Lind, 78. 

4. The law in many caſes inflicteth the cenſure of ex- 


communication ipſo faao upon offenders; which never- 


theleſs is not intended ſo as to condemn any peiton with* 
out a lawful trial for his offence : but he muſt firit be 


found guilty in the proper court; and then the Jaw givcs 
that judgment. MIL 


; * 1 . . ; . . f \ 
And there are divers provincial conſtitutions, by whicl | 
it is provided, that this cenſure ſhall not be pronounced 


05 
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n erdinaty caſes) without previous monition or notice 
0 the parties, which alſo is agreeable to the ancient ca- 
aon law. Gi. 1049. 1048. 

5. A body corporate, or whole ſociety together, cannot Body corporate 
arenas for this might * the innocent cannot be ex- 
An the guilty; ; but ſuch perſons only of the ſociety as eee 
tre quilty of the * ne, are to de e 8 ſeve- 


ally. Gibſe 1048 


5 b. By a conſt: tue ion of 2rchbÞ! hon Stratford : 3 Excommunica's 


nunicate perſons ſhall be invited the commerce and communign berſon deprived 
7 if the faithful; and they 199 communicate with them frail t 


muniona, 
ned by eccleſtiaſtical cenſure. Lind. 266, 


Commerce] That is, buying or ſelling, or other inter- 
change of wares or erchabdive; - Lind. 266. 


By ecelejinſtical cenſure] That is, by the leer excommu- 
nication, if they have not been admonithed to deſiſt; and 
by the greater excommu unication, if. they haye been admo— 
niſhed, and have not deſiſted. Lind. 266. 

And by Art. 33. That perſon, which by open denunciation 
if the church is rightly cut off from: the us:'ty of the church, and 
- treommunicated, ought to be taken, of the whole multitude of 
the faithful, as an "heathen and publican ; until he be openly. 
recnciled by penance, and received into the church by a Judge 
tat hath authority tnereunts, 

N And this is according to the ele of the hen 
And it was further ordained by many other ancient con- 
| dautions of the church, that if a perſon excommunicated 
| in one city or dioceſe Sond to another, whoever received 
bim to communion, ſhould be alſo excommunicate ; for 
which reaſon no ſtrangers were to be received to commu- 
mon, till they ſhewed their letters of recommendation. 

And the ſame was made part of our engliſh conſtitution, 

in the council of London, in the year 1126; that no 

prion all preſume to receive to communion any ſtranger 
ee and if any ſhall knowingly do fo, he 
bimſelf ſhall be deprived of chriſtian communion, Gi. 

Bas 


cially ſhall he that all perſons exc ommunicated, aud oi the church. 
10 (nounced, be Kept out of the church. | 
Andifa 8 preſume to officiate, after he is ex- 
communicated; the canon law orders him to be de- 
priped. G:b/. 1049. » x | 
8. In the ancient church, the ſentences of the greater To be publickely 


tommunjcation were lolemaly p romulged four times 3655 
” ſix months. 
the 
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of chriſtian com- 


7. By Can. 85. The 6 or e To be kept out 
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niſter openly in time of divine ſervice upon fene ſunday, 


Diſabled to 
bring an action. 


mas and Chriſtmas, duly certify the archbiſhop of che 
: province of all and ſingular the premiſies aforeſaid. 
W here a man isexcommunicate by the law of holy 


; fendant may plead, that he who ſueth is excommunicated; 


Ercommuntication. 


the year; with candles lighted, bells tolling, the crof; 
and other ſolemnities. Lind. 


And by Can. 65. All ordingries hall, in their fever;) 


juriſdictions, car:fully ſee and give order, that as wel! 


thoſe who for obſtinate refuſing to frequent divine ſervice 
eſtabliſhed by publick authority within this realm of Eng- 
land, as thole allo (eſpecially thoſe of the better fort Ra 
condition) who for notorious contumacy or other notable 
crimes ſtand lawfully excommunicate (unleſs, Within three 


months immediately after the ſaid fentence of excommunj. | 
cation pronounced againſt them, they reform themſelves, 


and obtain the benefit of abſolution), be every fix months 
enſuing, as well in the pariſh church as in the cathedral 
church of the dioceſe in which they remain, by the mi— 


denounced and declared excommunicate, that others may 
be thereby both admoniſhed to- refrain their company and 
ſociety, and excited the rather to procure out a writ de 
excommunicato capiendo, thereby to bring and reduce 
them into due order and obedience. Likewiſe the regiſter 
of every eccleſiaſtical court, ſhall yearly between Michael 


church, and he fueth an action real or perſonal, the de- 


and of this it behoves him to ſhew the biſhop's ietters 
under his ſeal, witneſling the excommunication, and ak 


judgment if he ſhall be anſwered. But in this caſe, if the | 
plaintiff cannot deny it, the writ ſhall not abate, but the I 
judgment fha]l be, that the defendant ſhall go quit with- 


out day; becauſe when the plaintiff hath purchaſed his 
letters of abſolution, arid ſhewed them to the court, be 
may have a re- ſummons or re-attachment upon his original, 
according to the nature of his writ, Litt. ſect. 201. 
And either the preater or leffer exconmunication dif- 
ableth the party. 1 IIIſt. 134. 
Vet every excommunication diſableth not the party. 
Thus, if bail! ts and commons, or any other corporation 
aggregate of many, bring an action; excommunication 
in the bailiffs {hail not diſable them, for that they ſuc an! 


awer by attorney ; but otherwiſe it 18 of a [ic cot po- 
ration. 1 In/t. 134. 


And where it «vpzared in the bill, 1 56 the plaintiff was 
a recuſant convict, and ſo 48 & perlon (xcommunicate; 
notwithſtanding Which, the de lendant had anſwered lum, 


4 b 41d 


Excomm unication. 221 


and then prayed a prohibition : the court told him, that 

by anſwering he admitted him a perſon able, and it was 

then too late for that plea. And a prohibition was de- 
ried, Gibſ. 1050. Ny 88. 

Nor if a biſhop be defendant, ſhall an excommunica- 
tion by the ſame biſhop againſt the plaintiff di ſable him. 
1 Inj. 134. | 

If executors or adminiſtrators be excommunicated, they . 
may be difabled ; becauſe they which converſe with a 
perſon excommunicate, are excommunicate alſo. 11. 

1 

15 is intimated by N chat A commiſſury or official 
in this caſe may teſtify the excommunication ; but Lit- 
tleton in the paſſage above recited nameth the biſhop only. 
And Lord Coke faith ; none can certify excommunication_ 
but only the biſhop, unleſs the biſhop be beyond ſea or 
in parts remote; or one that hath ordinary juriſdiction, 
and 15 immediate officer to the king's courts ; as the arch- | 
deacon of Richmond, or the dean and chapter in time of 
vacation. But in ancient time, every official or commiſ- 
ſary might teſtify excommunication to the king's court; 
and for the miſchief that enſued thereupon it was of- 
dained by parliament, that none ſhould teſtify excommu 
nication, but the biſhop only. 1 IIiſt. 134. . 

Of this power, as reſtrained to the vibes, Lindwood 
writeth thus: At the requeſt of inferior prelates, the king 
uſeth not to write for the taking of excommunicates, 

Wherefore, if any be excommunicated by a perſon infe- 
nor to the biſhop, as by the dean, or archdeacon: the in- 
vocation of the king's majeſty ought to be made by the 
biſhop ; for they who are inferior to biſhops cannot call 
in the ſecular arm, but the biſhops ſhall execute their 
ſentences ; and if the biſhops will not do this, they may 
be comprlled thereunto by the archbiſhop. „ 

10. The rule of the canon law is, that an excommuni- xray , be pre 
Cite perſon ſhall not be preſented to a bengfice; and he ſented te a bene- 
Who knowingly ſhall preſent an excommunicate perſon, fice. 
ſhall be ſuſp-nded from preſenting to any benefice, until 
he ſhall have obtained abſolution. Gib/. 1050. 
II. Neither by the canon law, can a perſon excom- N 
municate be an advocate. Gif. 1059... ceate. 

12. Whilſt an excommunicate perſon is under that ſen- e 
fence, he is diſabled to be a witneſs, Swin, 109. 

IZ. It was anciently holden, that ee ET PEN FOR EE TENG: may 
vas a good cauſe of CHA lenge inst a jurors yet not be juror. 

principal, 


or be an adve». 
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222 Excommunication. 
principal, but only to the favour, unleſs the record of 
the judgment be produced. 2 Haw. 418. 
May have the 14. An excommunicate perſon may have the benefit of 
benefit of clergy. clergy. > Haw. 338. 
Whether he may 15. An excommunicate perſon may make a teſtament 
ood teta= unleſs he be excommunicated by the greater cnc t. 
cation. Swin. 109. God. O. L. 37. 
whether he may 16. An ex communicate perſon may be appointed TY 
de executor. ecutor, and is capable of a legacy; yet pending the ex. 
| communication, he is not to be . Ae ee by the ordinary, 
no! ſhall commence or proſecute any ſuit or action for his 
teſtator's goods: yet this doth not null his £xecutorſhiy, 
or quite deſtioy the action, but only ſuſpends It until his 
+ a abſolution. God. O. I. 37, 38. own. 387. 
Shall not haue 17. By Can. 68. If the miviſter refuſe to bary any 
<britian burial. corps, except the party deceaicd were denounced excom. 
municated by the Z1CAter EX communication, for ſome tie. 
vous and notorious crime, and no man able to teſli“ y of 
his repentance: he ſhall ve ſuſpended by the biſhop ſrom 
his miniſtry for the ſpace of three months, 

But by the 7ubrick in the buck of common prayer, Th 
burial office ſhall not be uje od for any that die excommunicate, 
Writ of excom- 18. Upon this head, it is proper to take notice of a 
er 18 confuſion which runs thro? almoſt all the books, by reaſon 
of the ambiguous ſenſe in which the word oignficavit 15 
_ uſed ſometimes, to denote the biſhop's certificate of the 
excommunication into the court of chancery, id order to 
obtain the writ de excomimunicato capiendo; ſometimes 
to denote that writ itfſelf. Jn this latter ſenle it ſeemeih 
more properly to be applied; the writ having reccived is 

name, from this fame PE Y in the beginning r Of It, 
By the law and cuſtom of this realm; the perſon who 
remaineth forty days under the ſentence of excommuni- 
cation, ſhall at the requeſt of his proper diocelan, be u- 
reſted and impriſoned by a writ of de excommunicato ca- 
piendo directed to the ſheriff; but firſt there ought to be? 
certificate from ſuch dioceſan under his epiſcopal ſeal, ſigni- 
tying to the court of chancery the contempt of the patty 
to holy church. Lind. 350. Swin. 109. 
Which forty days are to be accuunted after the miniſter 
| hath publiſhed the excommunication in the church; Which 
is done by virtue of an inſtrument he hath for that pur- 
poſe under the ſeal of the eccleſiaſtical court : and then if 
the perſon excommunicated doth not ſubmit within 44 
days after the ſaid publication, he may (after ſuch cent” 
ticate ſo made as aforeſaid) be arreſted upon the excom- 
mupicato capiendo. Stein. 10g. Put 


49. 
And the bi ſhop bin certified the excommunication 
under ſea], albeit he dieth, yet the certificate ſhall ſerve. i 


Ex communication. 


put tho' the biſhop may certify not only an excommu- 


nication made by himſelf, but alſo an excommunication 
made by his commiſſary or official who doth it in his 
right, and by his archdeacon whoſe juriſdiction is derived 


dom him (in which cafe, the rule in the regiſter is, that 


ven the biſhop ſignifieth any one to be excommunicate 


by authority of the archdeacon or official, it ought always 


to be ſaid in the writ to be by the authority of that biſhop 


or him who fo certifieth); yet he may not certify that 


which hath been done in another court: and therefore a 


certificate, that another biſhop hath certified him, or that 


he hath ſeen a ſentence of excommunication made by 
another biſhop, is of no force. Gib. 1050. 1 InP. 134. 


And if the biſhop make A Wrong certificate, he mall 15 


be liable to be made a R and to pay coſts. Str. 
1190. - 

At the common law, a certificate of the biſhop, bete 
upon a ſignificavit was to be granted, ought to expreſs 
the cauſe, and the ſuit againſt him, ſpecially in the cer- 


tificate; to the end the temporal judges may ſee, whether 
the ſpiritual court hath cognizance of the original cauſe, 
and whether the excommunication be according to law; 
that if it be otherwiſe, they may write to the em to abſolve 


the party. 2 Inſt. 623. 


For ſince it doth affect the berty o af a man's perſon, 


therefore it concerneth a temporal intereſt, I Hale $ Hi 85 


1 Inf, 134. 


Lord Coke ſays; ; the writ of excommunicato capiendo 


proceedeth only ex gratia regis. 2 III. 621. 

On the contrary ; Lindwood faith, this writ is grant- 
able of right, ex debito. Lind. 351. 

And by a conſtitution of archbiſhop Boniface, delivered 
in the wonted ſtrain of that archbiſhop' s conſtitutions; If 
the king deny the accuſtomed writ de excommunicato ca- 
pendo, his cities, caſtles, towns, and villages withia that 


Gioceſe, ſhall by the biſhop be put under an interdict, un- 


tl the ſame ſhall be granted. Lind. 1 


Dr Coſins (with more moderation) ſaith concerning this 
Writ, that it is a liberty or privilege peculiar to the church 


of England, above all the realms in chriſtendom that he 


hath read of; that altho' the aſſiſtance of the ſecular arm 
hatk ever 8 afforded to the church in moſt other chriſ- 


tlan countries, as well as this, yet in no inſtance i is it 
e 
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made to depend upon che pleaſure of the prince. For tho 


ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. c. 12. where, to 
the complaint of the clergy in this reſpect, the king makit) 


anſwer ; that the ſaid writ was never yet denied, nor ſhal 
be hereafter, _ 


of excommunicato capiendo. 


niſbed for want of due execution f the torit de excommuni« 
hath grown, for that the faid writ is nat reiurnavle min any 
court that might have the judgment of the wel en, and 
and defaults for the muſt part the Jaid writ 1s not executed 7 
Hen lers be greatly enceuraged to continue their ſinful aud cri. 


minus life, to the diſpleaſure of a Gol, and conteny 


capiendo, that ſpall be granted out of the high court of chan. 
cery, ſhall be made in the time of the term; and returnable in 


| fame writ ſhall be ſo made, and ſealed, it hail be forth 


Excommunication. 
perhaps ſo ſurely and fo effectually reached out, as in tj, 
execution of this writ, which is debitum juſtitic, and no: 


in one place it is ſaid by the king in the regiſter, th, 
it proceedeth on his grace; yet a note in the ſame by; 
upon the ſame words teaches us, that ſuch clauſe i; og 
uſed in henour of the king, albeit he is bound to grant jt 
de jure : : and it is exprelsly ſaid in the aforeſaid writ, and 
in divers others, to iſſue according to the cuſtom of Eng. 
land; or in other words, according to the common Jay 
of the realm. C:/. Apol. 8. 

And this ſeems to be agreeable to the tenure of the 


And the exprefion | in the ſtatute of 2 2 3 Es. 6. 4 1% 
concerning tithes, is, that the bi op may require proc 


By the ſtatute of the 5 Eliz. c. 23. Feraſmuc! 46 diver; 


perſons offending in many great crimes and offences, atipertamn- 
ing merely to the juriſdiftion and determination of the eic. 
aftical courts and judges of this realm, are wary times unſu- 


cato capiendo; the great abuſe Wer eof, as it Heul ſem, 


ſerving the ſaid writ; but huhert9 hath been left only to the 
diſcretion of the jheriffs and their deputics, by whoſe neoligentt) 


= 


on the offenders as it cught io be; by e where, ſuc! 


of the eccieſi zaflical laws of this realm; 1. 1. 
Therefore it is enacted, that every writ of excommunicats 


the king” s bench in the term next after {be tefte of the jamt 
writ ; and the ſame writ ſhal! be made to contain at leaft tue 0 
days between the tefle and the return thereof : and ofter t tht 


brought into the court of king's bench, and there in hr efenct 


the juſtices ſhall be opened and dc: Auer of record to the fur f 
or other officer to whom the ſerving and execution thereit ſhau f 
| appertain, or to his or their deputy er depuis + arid if afiers = ! 


wards it Mali appear to the Juſtices of the ſame cow, b 
_ 4 


FCxcommuncation. 
7 {ime writ fo delivered of record be net duly retired before 
hem at the day , the return thereef, or that any other default 


jr negligence hath been uſed or had in the not wetl ſerving and 


erecutins of the ſaid writ, the ſaid Juſtices Shall aff fs fac 


merciament upon the faid ſheriff Dr ether Heer in whom ſich 


fault ſhall appear, as to them ſhall feem meet, the ſame to 
17 stated into the ns Gs her amercaments have been 
al. 1.2: 5 

And the ſheriff or other officer 1 to whom fuck writ of excom- 


municato capiendo, er other precefs ty virtue 57 this, act 


all be directed, fhall not in any Wiſe be compelied to bring the 
lady of ſuch perſon as ſhall be named in the ſaid writ or pr e- 
gi, unto the ſaid court of king” s bench at the day of the re- 


turn thereof 3 but ſhall only return the fame writ and proceſs 


thither, with declaration br 1 hw and in what Manner hs 
lath ſerved and executed the ſame, l. 3. | | 


And if ſuch ſheriff or other efficer Hall return, that the 


wy cannot be found within his bailiwict; the ſaid juſtices 


the king's bench ſhall award a 1w1t of capias again the 


(mſn named in the foid wit of excommunicato CA pIEngy 3 


rturnable in the fame court in the term time, iti 119 ; 
months at leeff after the teſle theres; with a proclamatien to 


; centaired in the faid writ of capias, that the ſheriff or 
ther officer as aforeſaid, in the full county court, or at the 


ns or quarter feffions Within the ſaid county, ſpall mate open 
prociamation ten days at leaſt before the return, that the party 


zamed in the ſaid writ hall, within fix days next oefter ſuch 
wecemation, yield his body to the priſin of the ſaid Sher: or 
aher ſuch officer, there to remain as a priſoner, according ts 
the tenor and Feel of the firſt writ of excommunicato ca- 
piendo, upon pain of forfeiture of io]: HA e e af 
try ſuch proclamation had, and the ſaid ſ days poſi and e- 
pired, the ſaid ſheriff er other Acer fall make return of the 
jane writ of capias into the fal d court of king's bench, of all 

trat he hath done in the execution thereof, and whether the 
fartly named in the faid writ h, pielied Lis budy 10 pri % 
ner. 1:4. 


And if upon the return if thu feid er it ſhall appear, 


that the party named i in thc tans 161: of © Capntas kath n t 114% led 
his bon 49 tothe gaoc! and pri 9 5 of the ſaid Ger f or other officer, 
face ding fo the effect 75 Ide "ſame proclanati in; every ſuch 
frrjon that ſhall ſo makes default, fhail for ebe: y ſuch defauit for- 
fett to the king 1c 1 ; te be eflreated into the exchequrr, as 


1. 55 


fines and amercia. -nts there taxed aud Mlle are wied 1a be. 
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226 Excommunication. 


And thereupon the ſaid juſtices of the king's bench ſpall Ne 
award forth one other writ of capias apain/l the ſaid perſon 
that fo ſball be returned to have made default, with ſuch Ii 
proclamation as was contained in the firſt capias, and a pain 
of 201 to be mentioned in the ſaid ſecond writ and preclamaticy, 
And the ſheriff” or other officer to whim the faid ſecond uri 
of capias,. ſhall be jo directed, fhall ſerve and execute the ſaid 
writ, in ſuch lige manner and form as before is expreſſed fy 
the ſerving and executing of the ſaid firſt writ of capiss. 
And if the ſheriff or other officer ſhall return upon the ſail 
ſecond capias, that he hath made the proclamation according i 
the tenor and effeft of the ſame writ, and that the party hat) 
not welded his body to priſon according to the tenor f the jail Wi 1 
pꝛroclamation; then the ſaid party that ſhall ſa mate defaul, ſ; 
ſhall for ſuch his contempt and default forfeit to the king the ſun | 
ef 201, to be eflreated into the exchequer as aforeſaid, ſ. b. 
And then the jaid juſtices ſhall likewife award forth one oth» 
wit of capias againſt the ſaid party, with ſuch like procl. y 
mation and pain of forfeiture as was contained in the ſoid 
fecond writ of capias : And the fheriff or other officer to whim 
_ the ſaid third writ of capias ſhall ſo be directed, ſhall ſerve ard 
_ execute the ſaid third writ of capias, in ſuch like manner and 
form, as before in this at is expreſſed for the ſerving and tri 
_ euting of the ſaid firfl and ſecond writs of capias: Ard: 
the ſheriff or other officer to whom the execution of the fan 
third writ fall appertain, do make return of the ſaid thiri 
writ of capias, that the party upon ſuch proclamation hath ni 
yielded his budy to priſon, according to the tenor thereof; ever; 
ſuch party, for every ſuch contempt and default, ſhall likewi'? 
for jeit to the king other 201, 79 be eflreated in manner afire- | 
faid. And tber eupon the ſaid juſtices of the king's bench jþal, 
likewiſe award forth one writ of capias againſi the ſaid party, 
with like proclamation, and like pain of forfeiture of 200. 
And alſo the faid j uſtices ſhall have authority infinitely to award 
ſuch proceſs of capias, with ſuch like proclamation and pain! 
forfeiture of 201 as is before limited, againſi the ſaid pauli, 
that fo ſhall make deſauit in yielding of his body to the prij 
/ the ſheriff; until ſuch time as by return of ſame of tt ji 
writs before the ſaid zuſlices, it fhall appear, that the ji 
party hath yielded himſelf to the cuſtedy of the ſaid ſheriff ir 
other officer, according to the tenor of the ſaid proclamatim: 
and the party upon every default and contempt by him made 
againſt the proclamation of any of the ſaid writs fo infinite) i. 
be awarded againſt him, fhall incur like pain and fo feituts 9 


* 


20 J, 10 be eſircated in like manner, 1, 7 


- » 
7 


4, * 
1 | 40 * 


Extommuntcatton. 
97 when any perſon ſhall yield his body ta the hands of the 


or other iter, upon any of the ſaid writs of capias; 
he fall remain in the priſon and cuſtody of the ſaid ſheriff or 


other officer, without bail, in ſuch manner and form as he 


ſazuld have done if be bad been «aſe upon the writ of 


excommunicato capiendo. // 8, 


And if any ſheriff or other officer by whom the ſaid writs of 


capias or any of them, ſhall be returned as is aforeſaid, do 


make an untrue return upon any of the faid writs, that the 
party named in the ſaid writ hath not yielded his body upon the 
aid proclamations, or any of them, where indeed the party did 


wield himſelf according to the effeft of the ſame ; every ſuch 


eri F or other officer, for every ſuch falſe and untrue return, 
frall forfeit to the party grieved the ſum of 401, to o be recover 


td in any of the king's courts of record. ſ. 9. 


Provided always, that in Wales, and the counties 8 ; 


if Lancaſter, Cheſter, Durham, and Ely, and in the cingue 


ports, being juriſdictions and places exempt, where the king's 


writ dith not run, and proceſs of capias from thence not re- 
turnable into the king's bench; after any ſignificavit being of 
record in the ſaid court of chancery, the tenor of ſuch ſignifi- 
cavit by mittimus ſhall be ſent to ſuch of the head officers of 


the faid country of W ales counties palatine, and Places exempt, 
within whoſe juriſdiftion the offenders ſhall be reſiant; that is 
to ſay, to 15 chancellor or chamberlain for the aid county. 


halatine of Lancaſter and Cheſter, and fer the cinque ports to 
the bord warden of the ſame, and for Wales and Ely and the 


cunt; palatine of Durham to the chief juſtice or juſtices there: 


An thereupon every of the ſaid Juſtices and officers to whom 


ſuch tenure of ſignificavit with mittimus hall be directed and 
delivered, ſhall have power to make like proceſs to the inferior 


officers to whom the execution of proceſs there doth appertain, 
returnable before the juſtices there, at their next ſeſſians or 
curts, two months at the leaſt after the teſte of every ſuch pro- 
400% & always, as in every degree they ſhall proceed in their 
/eſfeins and courts againſt the offenders as the juſtices of the ſaid 


wart of king” s bench are limited by the tenor FF this ad? in term 


lmes t9 do and execute. 1. 11. 


Provided alſo, that any per fon at the time of « any thou of 5 


Capias aforementioned awaraed, being in priſon, or cut of this 


| reaim in the parts beyond tie ſea, or within age, or of none-ſane 


memory, or woman cavert, ſhail not incur any of the pains or 
f-rfeitures aforementioned, which ſhall grow by any return or 
arfault happening, during ſuch time of non-age, impriſonment, 
being beyond fea, or non- ſane memory; and the party grieved 
1 plead every {ach cauſe or matter ix bar of ani upon the 
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Excommuincation. 


arfiriſs or ether proceſs that ſhall be made for {evying of any if 
the ſaid pains or forfeitures. 1, 12. 

And if the offender agairſt whom any ſuch writ of excom- 
municato capiendo Hall be awarded, ſhall not in the fame 
writ have a ſufficient and lawful addition ; or if in the ſig. 
nificavit it be nt contained, that the excommunication duh pre. 
ceed upon ſome cauſe or contempt of ſame original matter if 
hereſy, or refuſing ing to have his child baptized, or to receive the 
Holy communion as it 15 now commonly uſed to be recerved in il: 
church of England, or to come to divine ſervice now Commant, 
wſed ; in the ſaid church of England, or error in matters :/ 
religien or doctri ne nw received and allowed in the aid church 


of England, incontinency, uſury, ſimony, perjury in the ech. 


ſiaſiical court, or idolatry : that then all and every tie pains 
and forfeitures limited againſl ſuch perfons excommunicate {; 


this ſtatute, by reaſon of ſuch writ of excommunicato ca. 


piendo wanting ſufficient addition, or of ſuch ſign ficavit 
wanting all the cauſes aforementioned, ſhall be utterly void in 


law; and, by way of plea, to be allowed to the party grievta. 


if 213. 
If the addition ſhall be with a nuper of the place, in erer 
ſuch caſe at the awarding e, the firſi capias with proclamation 


according to. the form mentioned, one writ of proclamatim 


(without any pain expreſſed) ſhall be awarded into the cormiy 
Where the offender ſhall be moſt commonly reſiant at the time 
of the ds Bn of tbe ſaid ftir capias with pain, in the ſame 
writ of proclamation, to be returnable the day of the return 
of the ſaid firl capias with pain end froclamati ion thert- 


upon, at jome one fuch time and court, as is preſerited fo the 


proclamation upon the jaid firjt capias with pain And if 


uch proclamation be . mage in the county where the Heuler 


dll be moſi cemmoniy reſiunt in ſuch caſes of addition of nu- 


per; every ſuch offender ſhall ſuſtain no pain or forfeiture by 
wirtue of this ſtatute, for not Jain his body according to the 
tenor „ any thing before ſpecified, and to the 
contrary her e, in any wiſe nottbithſlanding. |. 14. 


8. 2. It fhall be fes thivith brought into the court of king's 


bench, Sc.] It hath been often a6 ju udged, that this form 


of taking out the writ, and the feveral lleps therein (as 
contained in this clauſe of the act) ought to be precitely 
purſued; and for default thereof many perſons have been 
diſcharged. Gil. 1050. 


Into the court of king” s bench] In the biſhop f St. Devil. 


caſe, M. 1 fan, it was declared, that beiore this ſtatute, 
the Wirit was s returnable into chancery ; ; and there the g- 


niji: #-quit 


Extommunttatten. 


»fravit was quaſhed, if undue: but now the judement 
of that, by this = is devolved on the court of! King's 


bench, Farreſ?. 5 
8. 4. Capizs} The propane es of this 28 being inflited 


upon none but thoſe who are excommun! ;cated for fome 
of the cauſes ſpecified in /. 12. the capias accordingly muſt 
not be with penalty in any other caſe: oe if it ue: fo 
by miſtake, the court will grant a ſuperſedeas upon mo- 
tion: and if the party be tzken, will upon pending (after 
the habeas corpus 1s granted and returned, and ſo hy 
matter is Judicially betore them) diſcharge bim f from th 

penalties, tho“ not from the imp: iſonment. In conf! Jes 
ation of which pleading, and the trouble Ind charge that 


attends it; it is ſaid, that he may have an attachment 


againſt the plaintiff. Git, 1056. 1 Salt. 294. 
8. 8. H. ſhall remain in the cuſtody ef. the ſaid ſheriff] 


7. 1 an, Slipper and Maſan. I ne plaint ft obtained fen- 
tence againſt the defendant for 2101 fur non-payment of 


tithes and coſts. The defendant for non-payment was 


excommunicated, and arrefled upon an excommunicato 
capiendo, and the ineriff let him eſcape. The plaintiff 


brought a ſpecial action apainlt the ſheriff; and had a 


verdict againſt him for the 210 l. It was 3 in arreſt 
cf judgment, that the action would not lie. But by the 


court it was adjudged, that the action well lay: And 

lkey relied much upon t the caſe, where it was held, that 

N action lies againſt the ſheriff for ſuffering a man to 
eſcape, being arreſted upon a capias utlagatum after out- 


z2wry upon meſne proceſs. L. Raym. 788. 
8. 8. Mitheut bail} By the ſtatute of the 3 Ed. 1. c. 15. 


perſons cxcommunicate, taken at the requeſt of the bi- 


l:0p, hall be in no wiſe. e by the Common 
Mit, nor without wric, 

That is to ſay, he that is certif bed 3 into the chan cery 
by the biſhop to be excommunicated, and. after is taken 
by force of the King's writ of excommuni cato Capicndo, 


not bailable : for in ancient time, men were excommu— 


cated only for herefies propter lepram anime, or other 


helnous Cauſes of ecciefiaſtical cognizance, and not for 
{m3} or petiy Cauics ; and chorefors 111 cheſs caſes the 


Ferch was not bailable by the ſherit or pgavier without the 
kings writ: but it the party offered futEcient caution de 
pircado mandatis eccleſtæ in forma juris, tacn mould the 
keit) here the king's writ to ene bilbup to accept his 
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Ercommunication. 


exution, and to cauſe him to be delivered. And if the 
biſhop will not ſend to the ſheriff to deliver him, then 
ſhall he have a writ out of the chancery to the ſheriff for 
his delivery: Or if he be excommunicated for a tem. 
poral cauſe, or for a matter whereof the eccleſiaſtical court 
hath no cognizance; he ſhall be delivered by the king's 
writ without any ſatisfaction. 2 Inf. 188, 

And where it is ſaid, that the ſheriff ſhall not bail then 
by the common writ, nor woithout writ ; this is to be under. 
food, that tne ſheriff ſhall not replevy them by the com- 
on wri: de homine replegiando, nor without writ, that 
1s, ex Ofic to; But they 7 be bailed i in the king's dench. 
2 Inſt. 189. 


8. 13. Shall not in the fame writ have a ſuffcient and lau- 
ful 40 n M. 1 An. O. and Sangway. I he defendaft 
Was ee een for a certain cauſe of jactitation of 

marriage, and taken upon a capias, and brought up by 
habeas corpus; and exception was taken to the writ, that 
therein no addition was given to the defendant : But the 
court held; that for any of the cauſes mentioned in the 
ſtature, the defendant's addition ought to be in the writ; 
but that in other caſcs, no addition is neceſſary. 1 Salt. 

294. 15 
S. 13. If in the fixnificavit 27 5 not cintained, Sc. By 


Holt chief ute, at the common law, the cauſe had no 


need to be ſhewn in the writ of excommunicato capiendo; 
but it was ſufficient to ſay, that the party was excom- 
municate for manifeſt contumacy : but in the biſhop's 
certificate it ought to be ſhewn. And now ſince the ſta. 


| tute of the 5 Eliz. the caule ought to be ſhewn in tic 
wild. £4. Raym. 619. 


AT. 12 V. K. and Fowl: In the king? 8 end On 


à habeas corpus the return was, that Fowler was taken 
and in cuſtody by a writ of excommunicato capiendo; 
and the excommunication was in the writ recited to be, 


for certain cauſes of ſubtraction of tithes or other eccle- 


ſlaſtical rights. And becauſe this return was uncertain, 
the court was moved that he might be diſcharged. Ard 
the queſtion was, whether this return, was uncertain ; 


and whether that uncertainty would vitiate the win. 


And the court reſolved, 1. That the return was Uulcer- 
tain; for that the ibs rights might be ſuch matters 23 
were out of their juriſdiction, and they ought to ſhe 
the matter was within their juriſdiction ; for of that the 
king's courts are to be judges, and not they themſelves. 


2 The cauſe of Cx communication muſt be fer forth it 


! 
29 
1 


— 


Excommuntcation. 
the writ, At common law, the writ de excommunicato 


capiendo was always general, for contumacy ; not con- 
taining a ſpecial cauſe, And the writ was returnable in 


chancery, and founded on a certificate of the biſhop, 


which certificate ſet forth the cauſe before, and the party 
could not be diſcharged but by ſuperſedeas in chancery, 
if the cauſe were inſufficient, But now the cauſe mult 
be ſet forth in the writ de excommunicato capiendo it- 
ſelf, becauſe by the ſtatute of the 5 Eliz. the writ is made 
returnable in this court, which would be to no purpoſe, 


if the cauſe were not to be ſet forth in the writ, and this 


court judge of that cauſe, The court held, they might 


diſcharge the party, upon the inſufficiency of the return, 
Before the 5 Eliz. there were no diſcharges in this court 
v0 excommunicato capiendo's, but where a man was 
excommunicated pending a prohibition : Now, the caſe 
| js altered; for this court may quaſh the writ of ex- 
communicato capiendo, or award a ſuperſedeas; becauſe | 
this court are judges of the cauſe, and have it before 


them, and the party cannot go into chancery for a ſuper- 


ſedeas now, becauſe the writ is returnable here. Accord- 
ingly the writ was quaſhed, and this ſpecial entry made 
on the habeas corpus, that the party was diſcharged be- 
cauſe the writ de excommunicato 2 1925 was  Quaſhed, 


I dalþ, 293. 


E d and b biſhop" of. 8. Bee, The 
lefendant, having been arreſted upon an excommunicato 
captendo, was brought into court by habeas corpus. And 


Vpon the return it appeared, that he was excommunicated 


or non-payment of coſts, in which he was condemned 
dy commiſſioners delegate in à certain cauſe of office or 
correction, at the promotion of Lucy. And this by the 
court was held to be ill; becauſe it did not appear, that 


thcle coſts were ad) udged in a Cauſe of eccleſiaſtical cog- 
n zance; and it is plain, ſince the ſtatute of the 5 Elix. 


nat the cauſe ought to appear in the writ; for otherwiſe 
how can this cnet make judgment of the ſeveral cauſes 
'vecified in that ſtatute, in order to award ſeveral pro- 
celles with penalties? And the court quaſhed the writ of 
**communicato capiendo, and diſcharged the defendant, 


L. Raym. 81 75 


do in the court of chancery, M. 10 6. . K. and 


re. Two fignificavits were quaſhed, being only ſaid to 
de in a cauſe which came by appeal concerning a matter 
merely ſpiritual. For by lord Talbot; we are not to 
lend our alliſtance, but where it appears clearly they have 


w 
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Abſolution and 
dilCNaTryece 


upon to have ſuch writs for the delruerance of the 10 
 ferjon atjolved and releaſed from the per if 5 ciſlis 
or priſen, as heretofore they or any of them had, er of rat 


excommunicated, and admitted by the biſhop ; then the 


priſon. G16, 1063. 


tactione, aut præſtita cautione, prout moris eſt, de pa- 


ties to perform ſomewhat, 2 Pignoratitia, or realis cau— 
tio: as when a man engageth goods, or mortgageth lands, 


Exrcommunication. 


jurifdick! on, and are not to truſt them to determine wh; | 
is a matter merely ſpiritual: In Fowler's cafe it was, in 


Cauics of eccleiiallical rights, and held not Cufficier 


Str. 1067. 
19. Ia the ſaid ſtatute of the 5 Eliz. c. 23. there is 


ſaving to all ar chi hον&wõs and biſbops and all others hayiy, 


1 ; — 0 : 8 
authority to certify any peryon excommunicated, the like gn. 


thority to accept and receive the ſul million and . 
of the faid perſun ſo exc:mmunicated, in manner and 

heretofore ufed ; and him to abſo. ve and releaſe, 12 pa 
fame to famify, as heretofore it hath been accuſtomed, t 
the king's majeſty in the bigh court of chancery ; and there. 


eught or might have had ; ; any thing in this flatute to the 
contrary niwith and 7g. 1. 10. 


In which caſe, if due caution be offered by the party 
biſop may commind the theritf to deliver him Out of 


Fae language of the writs, when they (eak of « 
folving and delivering an excommunicate is, facta ſatis— 


rendo mandatis eccleſtæ; that is, either making preſent 
latisfzction at or upon his abſolution, or putting in 
caution that he will hereafter perform that which the 
biſhop ſhall reaſonably and according to Jaw injoin him, 
Which caution, in the civil law, is of three forts: 1. 
Fidejufloriaz as, where a man bindeth himſelf with ſure- 


for the performance, 3. Juratoria; when the party 
which is to perform: any thing, taketh a n bath to 
do it. Gif. 1003. CHEE 
If good and fufficient caution is offered and not 
admitted, then a wrir1o the biſhop is provided in the 
regille er, to command him (after having taken ſufficient 
caution} to order the perſon to be de! ſiweted. Cilf. 1063. 

And it the b. hos doth not deliver him upon the faid 
Writ, then the party may have other writ to the ſherif, 
to command him to apply pt i to the biſhop, a and 
admonifh him to deliver the par ty 2 fter having taken fut- 


Aicient caution; and if the biſhop will not is the ſane 


10. ptcievce Of tas thcfiir, then the neriſt to deliver bim. 
Gi ie. | 


Ar 
k-4 + 


- 


Excommuntcation. 


And the reaſon thereof is, for that by the excom- 
munication the party is diſabled to ſue any action, or 
i have any remedy for any wrong done unto him fo 
lang as he ſhall remain excommunicate. And alſo the 


party grieved may have his aQion upon his caſe againſt. 


the biſhop ; in like manner as he may when the biſhop 
doth excommunicate him for a matter which belongeth 
not to eccleſiaſtical cognizance. Alſo the biſhop in 
thoſe caſes may be indicted at the ſuit. of the king. 
2 Inf. 6223. 


In like manner, if one appear in the ſpiritual court, 


and is excommunicated for refuſing to anſwer, where he 


is not bound by the law to anſwer (as, for inftance, 


when he cannot obtain a copy of the Jibel); prohibition 
15 granted, with a clauſe to abſolve and deliver the party. 


67% 1062. | | 
But al:hough, in caſe the party excommunicated refls 
in the ſentence given againſt him, there is no legal means 
for his deliverance, but ſubmiſhon and caution as 1s afore- 
ſaid; yet if he appeal from ſuch ſentence to a ſuperior 
eccleſiaſtical judge, this puts the party in the ſame ſtate 


that he was in before the ſentence given; which the law 
orders, by reaſon of the preſent doubtfulneſs whether it 


was valid or invalid. Add to this, that by appeal, the 


judge a que doth ceaſe to be his judge in that cauſe 3 and 
"i the party was impriſoned, and were to continue ſo, he 


would thereby be hindred from the effectual proſecution 


of his appeal, which may happen to prove juſt. Where- 
fore, upon allegation in behalf of the party againſt whom 


tne writ is gone out, that he hath appealed, and upon 


proof made thereof by an authentic inſtrument, a writ of 


0 (without any appearance of a ſcire facias 
preceding) is provided for him in the regiſter. Gig. 
1967, ” 

But the uſual way (eſpecially in caſes where it is 
cubtfu! whether objections may not lie againſt his being 


Glivered) is, the iſſuing a ſcire facias, to warn the biſhop 
and the party proſecuting, to ſhew cauſe why the ſheriff 
ſhould not ſurceaſe e attaching the excommunicete, | 


o why he ſhould not deliver him, if he be in priſon. 
And if the bil hop in caſes of office, and the proſecutor 
In caſes of inflance. do not appear in chancery, the party, 
is delivered; bur if they appear, and not the party, 
ten @ rrottachment gors forth to impriſon him. Gi#/. 
1014. e IS | | | 
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Excommunication. 

47. 1 An. ©, and the biſhop of St. David's. The de. 
fendant was taken upon a writ of excommunicato capi. 
endo, and being in cuſtody in Newgate prayed a hates 
corpus, and was brought into court thereupon ; and jr 
appeared by the return, that the writ of excommunicay 
capiendo was not yet returnable, And the court belt, 
that one taken on a writ of excommunicato capienco 
cannot come into this court but by habeas corpus; ang 
if he be brought in before the writ 1s returnable, he 


ſhall not be allowed to Fn or move to quail the writ, 


I Salk. 294. | | 

But in the caſe of K, and Theed, H. . Fr the 
writ had been opened and entred of record, it was deli, 
vered out in order to take up the defendant; and before 
the return, the defendant moved and had it ſuperſeded: for 


the court ſaid, they could judge of it by the entry; and 
ſince it appeared, that the defendant could not be lecall 
detained upon it if he was taken, it was proper to ſuper. 

ſede it, to prevent the man's being reſtrained of bis li. 


berty contrary to law; that the intent of the ſtatute, 


which directs the writ to be delivered in open court, 
Was to apprize the court of the nature of the cauſe; 


that this was now to be conſidered as a writ that 
rmprovide emanavit ; and they were not to wait til 
toe return, till all the inconveniences which they ſhould 
nave prevented by not illuing the writ had 1 


tr. 43. 


If a perſon be excommunicated by divas: excommuni— 
cations, for divers offences, and produceth letters of ab- 
ſolution from one ſentence ; he ſhall not be diſcharged, 


until he be abſolved from them all. I Int. 134. 


If after a perſon is excommunicate, there comes 2 ge- 
ricral act of pardon, which pardons all contempts, it 
jeems that the offence is taken away, without an) formal 


ablolution. 2 Hac. Abr. 320. 1 


Executor. See ills. 
Exemptions. Sce Peculars. 


Croxil, 


the biſhop of the dioceſe under his hand and ſeal, attempt ciſe. 
upon any pretence whatſoever, either of poſſeſſion or ob- 


Exosciſt. 
. FAO R CIS 7, is one of the five inferior orders in Exorciſt, what, 
| E the church of Rome; whoſe office it is, to compel 
by abjuration evil ſpirits tormenting men, in the name of 


mighty God to come out of them. # Gibf. 99. 
1. Can. 72. No miniſter ſhall, without the licence of Licence to exors 


ſeſion, by faſting and prayer to caſt out any devil or de- 
vs; under pain of the imputation of impoſture or co- 
ſenage, and depoſition from the miniſt 9 Wee 
. In the form of baptiſm in the liturgy of the 2 Ed. 6, Exorſing in the 
it was ordered thus; «© office otbaptiſm, 
Then let the prieſt looking upon the children ſay, 
command thee, unclean ſpirit, in the name of the Fa- 
ther of the Son and of the Holy Ghoſt, that thou come 
out, and depart from theſe infants, whom our Lord Jeſus 
Chriſt hath vouchſafed to call to his holy baptiſm, to be 
made members of his body and of his holy congregation 
therefore thou curſed ſpirit, remember thy ſentence, re- 
member thy judgment, remember the day to be at hand, 
wherein thou ſhalt bura in fife everlaſting, prepared for 
tnee and thy angels; and preſume not hereafter to exer- 
eile any tyranny towards thefe infants, whom Chriſt hath. 
bought with his precious blood; and by this his holy 
baptiſm called to be of his flock, V; e 
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Extortion. See Fees. 


Faculty, See Dilpenlation. . 


Faculty court. 


T HE faculty court belongeth to the archbiſhop of 
Canterbury; and his officer is called maſter of the 
<uities, His power is, to grant diſpenſations, as to 
Pty to eat fleſh on days prohibited, to hold two or 
dete benefices incompatible, and ſuch like, 4 In/t, 337. 
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Fees. 


: miniſters, of extortions and ppi ons, -. aud imp peach then 


of what, and in what manner, the ſaid or dinaries, or ther 


exception was taken to the indictment, that by this fta. 


be diſcharged, 2 Leon, 268. 


miflary, archdeacon, othcial, nor any other exerciiiag ef ec- 


5 tified 
Fairs and markets. See Church. cer 
Faſts. See Bolidaps. | wr 
Feaſt. See Molidays. jf al 

pat + * 

for! 

4 e time 

„ 15 tüte 

Fees. _ & 


B the 456 Na. . ſt. 3. C. A Becauſe the 77 % 
3 


tices do take indidiments of ordinaries and ef ther 


without putting in certain, wherein, or whereof, or in "hi 
manner they have done extartian; the king will, that his} Juſiicy 
fall not from henceforth impeach the ordinaries, nor ther ni. 
wiſters, becauſe of ſuch indiftments of general extortions er q. 
preſſuns, unleſs they fas, and put in cer 1 in what thing, ant 


mi gere Dave done extortions or pre ns. 

In the 23 Eliz. a commiltary, regiſter, and appatiter, 
were indicted of extortion ; for that they, by colour gt 
their offices, had received 11s 6d for abſolution : And 


tute the particular offence of every offender ought to hay: 
been eſpecially ſet down ; but the exception Was not a 
lowed ; becauſe they took the ſum in groſs, and the party 
grieved could not have notice by what proportion thy 
divided | it. 2 Leon. 268. 

Another exception in the ſame caſe was, becauſe it wi 
not ſhewed what was their due ſee : and this was con— 
criyed to be a good cauſe of exception; for if no fre ke 
due, the ſame ought to appear in the indictment, And : 
afterwards, the opinion of the court was, that they (104.5 


4. "Can. 135. No biſhop, ſuffragan, chancellor, co.. 


cleſiaſtica juriſdiction e nor any regiſter ot 
eccleſiaſtical courts, nor any in belonging to any ct 
the ſaid officers or courts, ſhall hereafter for any Cali? 

incident to their ſeveral offices, take or receive any 519 5 
or greater fees, than ſuch as were certified to the s 
reverend father in God John late archbiſhop of Tents 
bury, in the year of cur Lord I5G7, and were bY by | 


1 1 
3 44 


Fees. 


fied 2nd approved; under pain that every ſuch judge of- 
cer or miniſter offending herein, ſhall be ſuſpended from 
he exerciſe of their ſeveral offices. for: the ſpace of ſix 
months for every ſuch oftence. Always provided, that 
any queſtion fhall ariſe concerning the certainty of the 
{id fees, or any of them; then thoſe fees ſhall be held 
{ar lawful, which the archbiſhop of Canterbury for the 
time being _ under his hand approve : except the ſta- 
utes of this realm before made do in any particular caſe 
expreſs {s ſome other fees to be due. | | 

(One of the aiticles or canons ratihed in the year 1584 
was, that no other nor greater fees ſhould be taken for 

Iny cute, by any biſhop ordinary archdeacon or their 
miniſters, than thoſe which were uſed to be taken at the 
beginning of the queen's reign ; and that a table of all 
ſuch fees ſhould be put in every conſiſtory before the 
{e:ſt of St John Baptiſt then next enſuing: a copy where - 
of tigned by the ordinary, was to be tranſmitted within 
tue {aid time to the archbiſhop. Gilf. 1015. 

Which ſaid article was repeated in the coultitutions of 
archbiſhop VV 4 in the year 1597 aforeſaid: And it 
is there enjoined, 1. That the table which is to be hung 
up in the confiſtary ſhall contain the ſeveral ſums of every 
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particular lee, which moſt frequently and uſually, from 4 

the beginning to the eighteenth year of the 8 'S treigu, 1 

had deen wont to be taken, as well by the judge, as by 4 
al and every of the officers and miniſters of the fame x 
„or. 2. That an authentic copy of the ſaid tables, be 
5 delivered by every judge to their reſpeciive biſhops, to be 1 
1 preſerved in their archives. 3. That cvery biſhop trani- 3 
1 mit an authentic copy written on parchment, to the arch- 1 
„r e 9 
5 3. Can. 136. I 15 regiſters belonging to every eccleſi- 4 
\nd «tical judge, ſhall place two tables, containing the leve- | A 


NY 


au fates and ſums of all the ſaid fees; one in the ufua! 


8 


5 piece of conſiſtory where the court is kept, and the other {x 
1 his regiſtry; ; and both of them in ſuch ſort as every | 
< man whom it concerneth may without difficulty COnEe to 9 
F ne view and peruſal thereof, and take a copy of them; i 
e fame tables to be ſet up before the feaſt of the nativity 3 
if next enſuing. And if any regitter ſhall fail to place the 1 
„ tables according to the tenor hereat :; he ſhall be ſuſ- 'F 
4 pended from the execution of his office, until he cauſe 1 
e fame to be accordingly done. And the ſaid tables be- -k 
8 Aide (ct up, if he ſhall at any time remove, or ſuffer 4 
5 1 lame to be — hidden or any Way hindred from 4 
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the method uſually practiſed is, for the judge to refer 
to the regiſter, direQting the reſpective parties to atten! 
bim if they think fit, one to make his exceptions, an 


and the copier to make his report to the judge, who 


15 ry), or by receipts and vouchers from thoſe to whom the 


tors, and (upon refuſal to pay) ſuits commenced by them 
in the ſpiritual courts againſt their clients; prohibitions 
have been prayed on many occaſions : ſome on pretence 
that the thing itſelf is properly cognizable in the tempo- 


retainer, for work and labour done; and others upon ſut— 


miſe of cuſtom. 
uſually been reſolved upon that head, was delivered by 


| thzt have been due and uſual in the ſpiritual court than 


they compared this caſe to the caſe of a modus for tithes; 


Court; 


Fees. 


ſight, contrary to the true meaning of this conſtitutic, Wi” 
he ſhall, for every ſuch offence be ſuſpended from 14. WW: 
exerciſe of his office for the ſpace of ſix months, adde 

The judge of every eccleſiaſtical court hath an undouy. 242 
ed right, upon proper application (by petition) from eb 
fuitor in the ſaid court, to tax the proctor's bill, Ae 


the other to juſtify the ſeveral articles or items of his bill; 


thereupon proceeds to tax the bill, If the regiſter has 20) 
doubt, the aſſiſtance of the other proctors may be requir. 
ed. The fees alledged to be given to counſel, if Genie 
by the client, as alſo his demand for any unuſual or en. 
traordinary articles which do not appear from the pro. 
ceedings in the cauſe, muſt be cleared up to the ſatis. 
tion of the judge, either by the proctor's oath (if he v. 
luntarily offers it, and there be no affidavit to the contn. 


money is alledged to be paid, or by producing, letters and 
orders from his client. | 


4. Dr Gibſon ſays, Fees 8 been demanded by pre. 


ral courts, for which they might bring an action upon ite 
And the ſum and ſubſtance of what hett 


Vaughan and Windham, in the caſe of Horton and Jin, 
(1 Mod. 167); that no court can better judge of the fees 


themſelves, and that therefore the ſuit for fees was mol 
proper for that court; unleſs where the foundation of tte 
demand ſhould be cuſtom, and it ſhould come in queſto 
whether the cuſtom was ſo or not: and in that reſpeR 


which if not denied may be recovered in the pi 
but if denied, pronibition goeth, It was fas 0! 


Hale chief juſtice, | in the caſe of Meb and Hartfeil (5 H 
516, ) that no action Upon the caſe was ever brought for 
proctor' s fees, and that therefore they may be ſued for 
in the ſpiritual court. And tho” a prohibition was grant 
ed in the caſe of Sir Eduard Lake (3 Keb. 103.) * 


Wa 


— 1 r 8 ny [a — DT 


was not becauſe it was a ſuit for fees, but becauſe it was 
; ſuit before himſelf for his own fees. To which may be 


added, what was ſaid in the caſe of Johnſon and Lee (5 Mod. 


142), that rules are made in the temporal courts, to 
oblige the attornies there in matters of practice: and the 


like rules are made in the eccleſiaſtical courts, to oblige 


the proctors and miniſters there; ſo that they muſt be 
allowed to be the proper judges in this matter. G4}, 
For in the caſe of Goflin and Elliſon, H. 5 W. A pros 
kibition was prayed and granted, in the king's bench, to 
ſtay a ſuit in the archdeacon of Litchfield's court, againſt 
churchwardens, for a fee for ſwearing them, and taking 


preſentments; and tho' an attempt was made to diſcharge 


the rule, it was over-ruled : And it was inſiſted, that no 


.. 
py 


fees could be due but by cuſtom, or for work done; in 


which caſe, a quantum meruit lay. 1 Sal. 330. 


And in the caſe of Pollard and Gerard, M. 13 W. A 
motion was made in the court of king's bench for a pro- 
hibjition to be directed to the court of the archdeacon of 
| \{1ddleſex, to ſtay a ſuit there by Gerard againſt the plain- 


tit for fees, to wit, 4s due to him as regiſter, from Pol- 
lard, being (worn before him churchwarden; upon ſug— 


geſtion, that the office of regiſter is a temporal office, and 


all profits and fees due to it ſuable at common law. And 


arule was made to ſhew cauſe why a prohibition ſnould 
got be granted. And on ſhewing cauſe, it was agreed, 
| that prohibitions have been granted in this court, to ſtay 
ſuits in the ſpiritual court for fees due to the prodfors ; but 
a this caſe (it was ſaid) the ſpiritual court may make a 
better judgment, whether the fees in demand are due and 
reaſonable ; Beſides that they are ſo ſmall, that it would 
not be worth while to bring an action at common law for 


dem; and in ſuch caſe this court will not drive the party 
ta tne tedious and expenfive remedy of an action: In this 
court, the door keepers claim fees by cuſtum; and fees 


are cue to the marſhal, cryer, and others, at the aſſizes; 


and La ſuch caſes, if the parties who ought to pay the fees 
refule to do it, this court or the judge of zffize reſpective- 


ly exert their authority, and commit perſons refuling to 


pay their tees, and do not-drive the party grieved to their 
tion: and this (it wes ſaid) is the conſtant practice. 


But by Holt chief Juſtice; I know of no ſuch practice: 


Cannot commit a man for not paying the ſaid fees; It 
Mete is right, there is remedy: Indebitatus aflumpſit 
Wa liz, 22 the fee is certain; if uncertain, quantum me— 


239 


{1 
wad 
"PU 
+4 

7 
2 
2 
>. 
3 
5 
7 
ws 
* 
iy 
* 1 
i } 
1 
Mt 
$ 
Ep 7 
* " 
x . 
«8 
5 
4 
4 
F J 
N. 
4 
__ 
1 
* 
. 
A; 
x, 
= 
vx 
bet 


9 
0 
0 
£4 


e 
. 
alt — —ñ—ä— be 9 j > 


3 PEE Dot. + 
3 


_ 


nt ie Dee ee 


2 . 
P — 


2322 


a 1 e 2 s 2 _ #2 2-4 4 2 © . -_ ION 
a * n rn LOVE 2 ENVY — * 2 3 4 38 
c ̃̃ —— . 8 S n 
7 3 + © om, TT . . r . —_ — * 
& 5 28 5 8 8 — #4 5 4 — 
— — — — = — — 125 2 * 8 yo Sl Ba . 


— — 

VV 
S 5 Fe * * * * 

: 

2 


r I 02. th SB to ane, 3 
PFF 
Lo ate roo amd ar EC" 


— 


c 
<< N s wth. 2 v 


* PY — * 
KD CG INES £3 hs 
> . 

— 


240 


may be determined more judicially. L. Raym. 703. 


Fees. 
ruit: It was held in the 15 Cha. 2. in the exchequer, in 
a caſe reported by Hardres, that a regiſter cannot ſue fo 
his fees in the ſpiritual court: therefore in this caſe , 
prohibition ſhall be granted; and if the parties will, the 
the plaintiff ſhall declare upon it, to the end the matte; 


So in Gifferd's caſe, M. 1 An. Giftord was libellel 
againſt in the eccleſiaſtical court for fees: and upon mo. 
tion a prohibition was granted; for no court hath a power 
to eſtabliſh fees. The judge of a court may think them 
reaſonable; but that is not binding, But if on a quantum 
meruit a jury think them reaſonabie, then they become 
eſtabliſhed fees. 1 Sa/k. 333. 5 

And in the caſe of Davies and Williams, T. 1724. In the 
exchequer: Libel in the ſpiritual court for proctor's fees, 
And a prohibition was granted: for, by the court whete 
there is remedy at law, the ſpiritual court ought not to 
proceed; and this caſe depends upon a contract and re. 
tainer, which is triable at law. Bunb. 170. 1 

Finally, Sir William Blackſtone, ſpeaking of pecuni- 
ary cauſes cognizable in the eccleſiaſtical courts, ariſing 
either from the with-holding eccleſiaſtical dues, or the 
doing or neglecting ſome act relating to the church, 
whereby ſome damage accrues to the plaintiff, ſays, for 
theſe he is permitted to inſtitute a ſuit in the ſpiritull 
court. But care muſt be taken, that theſe are real and 


not imaginary dues; for if they be contrary to the com- 


mon law, a prohibition will iſſue cut of the tempora 
courts to ſtop all fuits concerning them. As where n 
tee was demanced by the miniſter of the pariſh for tie 


| baptiſm of a child, which was adminiſtered in 2nother 


place; this, however authorized by the canon, is con- 
trary to common right: for of common right no fee 15 
due to the miniſter even for performing ſuch branches of 


his duty, and it can only be ſupported by a ſpecial cul- 


tom; but no cuſtom can ſupport the demand of a ict 
without performing them at all. 3 Black. go. 


A « chbilbo? 


8 Archbiſhop Whitgift's table of fees, ſet forth in the 1 
., et 1597 taken fron: BOP Parerg. 55H. \ 
he Jedge. Regiſter. Proc- Appa- 1 
(er | tor. ritor. 1 
1-0} + C4411 48 1 
el Commiſſion — — 10 0 6 8 | | 
„„ :xcoplification — 1 06 8 x 
er WM Sionificavit —- — 10 o 6 8 Þ 
Letter of quietus —— 10 98 46 8 1 
Adminiſtration where the „ 4; þ 
goods exceed 40] —— 10 06 4| | 
Letters to collect the goods „ } 
of the deceaſed —— 6 8| 3 l 4 
dequeſtration of the profits 65 8 3 45: q 
Tuition or guardianſhip 6-8. 1 4 I 
Licence to ſolemnize matri- „ x 
” mony without banns — 6 83 4 1] 
| Sentence —— — 6 0 o| 
5 Tranſmiſſion of proceſs 5 — 6 oO taxed by. 
the Licence to ſue out of the j ju- . } 
ch, riſdiction = - 4 0 $01 1 
for eiters teſtimonia!l! — 5 06 8 j 
vl ramination of proceſs — 3 4 | 4 4 
ind laterlocutory decree —— 3 418 1 
m- Lemination of any account 3 44 | 
Acceptance of a reſignation 3 4 2 6 i 
» + Cicence to a preacher, cu- — 1 [ 
the rate or ſehoolmaſter — 2 01 4 | x 
her Licence to ſolemnize matri- I — x 
on- mony in the time of pro- * | 
e 15 hibition of banns to be 2 4 
of publiſhed — — F +. | i 1 
ul. or exhibiting of any proxy 2 11 © | | 
fee, Metters of interdict „ 
Commiſſion of abſolution 1 | 
Inhibition in a cauſe of ma- + Se 1 
V | 
Reſpite of an inventory — 1 „ ; 
Letters of iutimation or pro- : | 
clamation —— — 1 9 18 
hop i Vor, II. R C. veat 


| P of the firſt wit- 


Abſolution thereof 


Abſolution thereof 


Licence of non- reſidence 


Fees- 


Judge. 


Caveat for inſtitut on or ma- 


trimony 
Decree 


— 


Production of che party prin- 


cipal 


— — 


of every other 


neſs 
wk 
Purgation 


—— 


— — 


Por the firſt compurgator 


For every of the reſt 
Tor interrogatories admĩni- 


ſtred 
Suſpenſion 


; ü = 


FE xcommunication 


Certificate of abſulution 
Caveat for wills and admini— 
ſtratlons 
Citation | | 
Diſmiſſion of any cauſe of 
incontinence and inſtance 
after conteſtation of ſuit 


Admiſſion of any exhibit 


Wills and adminiſtrations 
according to acts of par- 
liament 21 H. 8. c. 5. 

Proctor's fee on proving a 
will 

To the apparitor for every 
teſtament or adminiſtra- 
tion above 5l 

Inſtitution with a mandate 

Writiog any account 

Letters of deacors or prieſts 

orders 


— 


Bond 
For every ſearch i in the re- 


giſtry 
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Tudge.| Regiſter, Proc. Appa- 


ſ 4 fd { dit id 
schedule of excommunica- 
yor---.- 
For any act | 
at the viſitation : For exhi- 

biting deacon's orders 
— prieſt's orders 
— inſtitution with the 
mandate 55 
— diſpenſation | 
——— exhibiting any proxy 
nt the time of viſitation = 
— for exhibiting any 
bill of detection at the 
ſame time — 
Copy of an matter, by the 
regiſter ; according to 
Quantity | In 
To the proctor for counſel — 
For every Court day — — 
schedule of coſes — — 
Libel — 
Viewing ſentence — — 
Drawing any account 
Drawing any perſonal anſwer — 
tir any other procuratorial 
matter — 
Lxccution of any proceſs per 
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Diimiffion of a caule of 10+ + 
continency | — — ̊ —— 0 3 


al 


To the jud ge's man for wax to ſeal every thing, 4d. 
Note, There were no ſtamps in thoſe days, 5 


la the ſeveral dioceſes there are tables of fees, different 
(as it ſeemeth) in the ſeyeral charges, in proportion to the 
ference of times wherein they have been eſtabliſhed. 
Thoſe which have in them the purgation fees, are probably 
"center than the ſtatute of the 12 C. 2. by which ſta- 
lte purgation was aboliſhed. And the older they are, 
"e nearer they approach te this ſtandard of archbiſhop 
bitpift, But conſidering the continual and large de- 
| | * | cteaſe 
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Regiſter': fees, 


Apparitors. 


To repiters 


Proctor and re- 
giiter. 


For two receipis regiſtring 
Regiſter's attendances 


For the ſervice of a proceſs within the bills of 


2 —— For building a vault 


Fees. 


certatn periods, 


of what it is at preſent, 


Here follows a table of fees allowed to be taken by the 
practitioners in doctors commons, as ſettled by a jun, 


Nov. 19. 1734. Taken from Floyer's e Mag 


p. 172. 


To the regiſter tor the copy of anſwers (if one 
ſheet). 


For every other meet (ſtamps :ncluded). 


For the copy of a ſentence, or interlocutory 


decree and ſtamp — 
For the copy of any common record 
Attending with records at another court, the 


firſt day 


For every other attendance 


* 6 


Poundage for money brought into court, per 


pound | 
For a bond in a cauſe of legacy and fan 


— 


mortality 


Serving a compulſory, upon the firſt wieneſs 


Upon every other — 
A decree for anſwers 


prodtor 
For every ſentence or interlocutory | 
Reporting ſecurities 
For every witneſs fworn in court 
For citing a peer more procerum 


; . 
—— — — 
——— — 


—— — 


For the copy of a will (fifteen lines and ſix 


words in a ſheet) 


— — 


For the copy of an adminiftration, bond and 


ſtamps | 
To the clerk akin it up 3 _ 


The whole fees for a taculty to remove a 
corpſe 


—— _——————_— 


| ——_ — 


For a ſequeſtration under ſeal, and ſtamps 


creaſe in the value of money, it is impoſſible to fix; an 
certain meaſure which will continue reaſonable for 23 
conſiderable time; but new ſtandards Ought to be fixed Ut 
Money in the latter end of queen Fj. 
| Zabeth's reign, Was more than double, on treble the Value 
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Relaxing 
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CI 


O 
O 
For an adminiſtration under 5 1 in other caſes © 
I 
I 
2 


For an adminiſtration above 401 


Ditto above 20 | 


Fees. 


Relaxing the ſame | — — 0 13 
To the officer (if in London 28 69); in the 
country 


* 


Drawing an afiitution: mandate, certificate 


5 
and letters teſtimonial 4 8 
[f caution is given, then extraordinary for it © 6 
Stamp 1 

For aflitation to any prebend of Canterbury 4 8 
wm... 


— — O 


Every collation is 


Every lecturer and curate's licence I 19 
Prriſh clerk's licence * 1 15 
dexton's licence — 3 1 12 


Whole fees for an adminiſtration (under 201 


of a ſailor in the king's ſervice 
Plobate of a will d:tto 


For an adminiſtration under 201 in other caſes 
Ditto under 40! 


A commiſſion for an adminiſtration, inftruc- 
tions and return  —— 
fora probate (under 20]) the will ſhort 


A commiſſion for a will; 
Lremplification of a will 
_ Exemplifying 
it (according to length. x; 
eal 
Ina will without witneſs... a the band 
writing is to be proved by two wineſſes, 
the affidavit and ſtamp | is 
Oaths 
Whole "BY of a guardianſhip (if you have a 
copy atteſted by the regiſter) are 
lf not, you deduct 788 d; remains 
Expence of having an original will attended | 
with at aſſizes 
dearching and looking up the original 
Record keeper” LICE - 
Akdavit and ſtamps 
Ou and record keeper's attendance 
Copy of the will to lie in the room of the 
original, and ſtamps, (according to the 


length) 
R 3 


Jury, &c. 


1 i 


— 
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0 


To the regiſter. 
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Proctor and re- 
giſtet. | 


8 
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| 7 
Collating by notaries e 
Receipts — O 13 
Record keeper's fee attending at aflizes per | 
Gay 5 5 
Attending on delivering out the original Ts 
Regiſter's fees on delivery — 1 9, 


tory. eee 
Oath and attendance N eee 0 
A marriage licence w—_— 1 
Fora ſequeſtration or renunciation of adminis © 
ſtration — 0 
For the firſt term fee in cauſes — 0 5 0 
For every other term fee — — o 3 4 
Every judicial attendance ——= — 0 * 4 
Extrajudicial attendance | — o 6 | 
For every act 5 in court, in term — © 18 
Out of court — — e 0-33 


Now be on a ſtamp of 58. 


Fighting] in the church or churchyard. See Church 


Fees. 


For a proxy to appear for plaintiff or de- 
fendant ee 


Drawing a declaration inſtead of an inven- 


Note, by « late ſtamp acts, all thoſe inſtruments 
which before were to be on a treble lixpenny ſtamp ſhall 


Fence of the chorchyard. See Church. 


— 


C2 


— Ot 00. j ox 


{rf} fruits and tenths, 


J. Firft fruits and tenths given to the pope, 

Il. Firſt fruits and tenths annexed to !be crotun. 

III. Concerning tbe manner 7 payment of f. ji fruits 
and tenths. 

I. Firſt fruits and tenths oppropriated to the aug- 
mentation oj ſmal: liv virgs. 


f, Firſt fruits and 102755 2:wen to the pope. 


. IN NAT E, primitiæ, or firft fruits, was the Firſt krults. 


value of every ſpiritual living by the year, which 

the pope, c! laiming the diſpoſition of all ecclehaſtica] liv- 
1095 within chriſtendom, reſerved. out of every living. 
12 Co. 45s 

What pope firſt impoſed firſt ſruits. biflorians do not 
wee, 4 Inſt. 120. 

In the 34 Ed. 1. at a ment held at Carl fle, TY 
complaint was made of intolerable oppreflions of churches 
and monaſteries by William Tefta (called Mala Teſta) 
nd the legate of the pope, and principally concerning 
urlt fruits; at which parliament the king by the aſſent of 
us barons denied the payment of firſt fruits of ſpiritual 
promotions within England, which were founded by his 
2 pmaly and the nobles and others of the realm, for 
the ſervice of God, alms, and hoſpitality, And to this 
ele he writ to the pope ; and thereupon the pope re- 
linquiſied his demand of firſt fruits of abbeys : in which 
parliament the fiſt fruits for two years were granted eto 
tae King, 12 C. 45 | 

inthe 50 Ed. 3. the commons enen among other 
orevances from the court of Rome, that the Pope's none 
ſector that year (a thing never beiore dene) had tar 


I tie firlt fruits of every neee waercof he had made 9755 


viſton or collation; whereas he was uſed to take fliſt 
Iruits only of benchices Vacant in the court of Rome. 
Dezge, p. 1 15. 
In fruth this tribute or revenue af firſt fruits was gra- 
Wally by little and little impoi.u by the bithop of Rome, 
on tuch vacant bens ſices as himtelf conferted and be ſtowed; 
aad this was often complained of as a very great ariey « 
ace; lo that in the council at Vieuna, Clen ent the fifth 
| — 4 | who 
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Firſt fruits and tenths. 


who was made pope in the year 1305, forbade the receiy. 


ing thereof, and ordered the ſame to be laid aſide, ang | 


thai the twentieth part of the ſacerdotal revenues ſhoylg | 


| Inſtead thereof be annually paid to the biſhop of Rome: 


Trenths. 


but this not taking effect, the pope ſo retained the aid 
annates to his exchequer, as that it long remained one of |} 


the moſt conſiderable parts of his revenue. God, Re, 


337. 


2. Tenths, decimæ, are the tenth part of the yearly yz. 
Jue of all eccleſiaſtical livings. 4 nfl. 120, 121. 
Theſe tenths the pope (after the example of the high 


prieſt among the Jews, who had of the Levites a tenth 


the tenth (which was called ſpiritua]) to the pope, were 
not chargeable with the temporal tenths or fiſtcenths 


pope de jure after the example of the high prieſt amony 
the Tews, for then he ſhould have had the tenths of 2 


Taken from the 
Pope, 


ttmings requiſite for an archbiſhop or biſhop, nor ſhall pay 


_ doubly charged: but their poſſeſſions acquired after that 
taxation were liable to the temporal tenths or fkiiteenths, 
| becauſe they were not charged to the other. So as the 


part of the tithes) claimed as due to himſelf by din 


right, And this portion or tribute was by ordinance 
yielded to the pope in the 20 Ed. 1. and a valuation then 
made of the eccleſiaſtical livings within this realm, to the 


end the pope might know and be anſwered of that yearly 


revenue ; fo as the eccleſiaſtical livings chargeable with 


granted to the king in parliament, leſt they ſhould be 


tenths of ecclciiaſtical livings were not yielded to the 


ecclefattical livings whenſoever they were acquired, bu! 
he contented himſelf with what he had got, and neuer 
claimed more: and that he might the better keep and 
enjoy that which he had got, the popes did often after 
grant the fame for certain terms to divers of the kings 
of England, as by our hiſtories doth appear. 2 ſl. 627, 
02d. Fo i „„ 


TI. Firſt fruits and tenths annexed lo the crown. 
I. By the 25 H. 8. c. 20. No perſon ſhall be pre- 
ſented and nominated or commended to the biſhop of 


Rome, for the office of an archbiſhop or biſhop, nor ſend 
nor procure there for any bulis breeves palls cr other 


any ſums of money for annates, firſt fruits, nor otherwi'e 
for expediticn of any ſuch bulls breeves or palis ; but the 
ſame ſhall utterly ceaſe, and no longer be uſed within th'5 


realm. . 


2. An! 


Firſt fruits and tenths: 

2. And by the 26 H. 8. c. 3. The king his heirs and 
ſucceſſors, kings of this realm, ſhall have from time to 
time to endure for ever, of every perſon who ſhall be nomi- 
nated elected prefected preſented collated or by any other 
neans appointed to have any archbiſhoprick, biſhoprick, 
zbbacy, monaſtery, priory, college, hoſpital, archdeacon- 
ry, de anty, provoſtſhip prebend, parſpnage, vicarage, 


240 
Given to the 
ing · 


chauntery, free chapel, or other dignity benefice or pro- 


they belong, the firſt fruits revenues and profits thereof 
for one year . e 
And he ſhall alſo yearly have united to his imperial 


| motion ſpiritual, of what name nature or quality foever 
they be, or to whoſe foundation patronage or gift ſoever 


the value of the tenth part of all the revenues, rents, farms, 


tythes, offerings, emoluments, and of all other profits as 


bihoprick, biſhoprick, abbacy, monaſtery, priory, arch- 
deaconry, deanry, hoſpital, college, houſe collegiate, pre- 
bend, cathedral church, coventual church, parſonage, 


| well called ſpiritual as temporal, belonging to any arch- 


vicarage, chauntery, free chapel, or other benefice or 


promotion ſpiritual, of what name nature or quality ſo— 


| ever they be, within any dioceſe of this realm or in Wales. 


+6. 


Ill, Concerning FE 1 of payment of the 2 


fruits and tenths, 


1. Every perſon, before any actual or real poſſeſſion or Compounding 


meddling with the profits of his benefice, ſhall pay or 
compound for the firſt fruits to the king's ule, at reaſon- 
able days, and upon good fureties. 26 H. 8. c. 3. /. 2. 
And the chancellor of England and maſter of the rolls, 
jointly and ſeverally, or ſuch other perſons as the king 
mall depute by commiſſion under the great ſeal, ſhall 
have power to examine and ſearch for the true value of 
ſuch firſt fruits, and to compound for the ſame, and to 
limit reaſonable days of payment thereof upon good ſurety 
by writing obligatory : and if compoſition be made for 


the lame before the lord chancellor or maſter of the rolls, 
then the writings obligatory or money taken for the ſame. 


hall be delivered to the clerk of the hanaper for the king's 
ule; and if compoſition be made before any other perſons 
o Cepured by the king as aforeſaid, then the fame ſhall 
be deliyered to the treaſurer of the chamber or elſe where 


for and payment 
of firſt fruits, 


Firſt fruits and tenths: 


as the king by commiſſion under the great ſeal ſhall ah. 


point. /. 3. 

W hoſe acquitance ops, ſhall be a ſufficier.t gif. 
charge . 4 g. 

And ſuch writings obligatory ſhall be of the ſame et. 
ſect as writings obligatory made by any Jay perſon hy 
authority of the ſtatute of the ſtaple ; and upon certificate 
thereof into the chancery, like proceſs and execution ſhall 
be thereupon had, as upon certificate of writings obligz. 


tory of the ftatute of the ſtaple, /. 4. 


And the ſum of 8 d (over and above the Ramps) ſhall 


be paid for ſuch writing obligatoy, and no more; and 


for an acquittance. / 4. 


And one bond only ſhall be given for the ſeveral 
payments. 2 & 3 An. c. 11. ©. 
And perſuns ſo deputed as afor eſaid ſhall every ſx 


months deliver to the treaſurer of the chamber, or elſe. 


| Penalty on not 
' paying or com- 
Ry vunding. 


Value how to be 
a ſcertained. 


where to ſuch other commithoners as the king ſhall ap- 
point, as well all ſuch money as all ſuch ſpecialties and 
bonds, by indenture to be made between them: and if any 
ſuch perſon ſo deputed, his heirs executors or admini- 
{trators, ſha}l conceal or embezil any of the faid {pecial- 
ties or bonds, and-do not deliver them according to the 
tenor of this att ; ; he ſhall forfeit his office, and make fine 
and ranſom at the king's will. 26 H. 8. c. 3. / 4 

2. And if any perſon ſhall enter into the pofletlion or 


meddle with the profits of his ſpiritual promotion before 


he hath paid or compounded as aforeſaid, and be convict 


thereof by preſentment verdict confeſſion or witneſs, be— 
fore the laid lord chancellor or ſuch other as ſhall have 
authority by commiſſion to compound for the ſame ; he 


ſhall be accepted and taken an intruder upon the king's 
polleſſion, and ſhall forfeit double value. 26 H. 8. <4 


a And in order to aſcertain the valuation; it was ken- 
1 by the ſaid ſtatute of the 26 H. 8. c. 3. that itt 
chancellor of E. ngland ſhould have power to oirect into 
every dioceſe commiſſions i in the king” S name under his 
great ſeal, as well to the archbiſhop or biſhop as to fach 

other perſons as ths: king ſhould appoint, commanding 


them to exam! ne and inquire of the true year'y values 


© all the manors lands tenements hereditaments he 


tythes offerings emoJuments and all other profits as K l 


spiritual as temporal, app<rtzining to any ſuch benenee 


or PiOMOtON 3 with a Clauſe to be e in every web 


commiſlion, tat they fiould deduct and allow the: ie e 
TIT 


and proxies z and with another clauſe to be chntained in 


to be done or miniſtred within their dioceſe or juriſdicti- | 
ons, were to be deducted by the commiſſioners in their | 


Firſt fruits and tenths. 25 
gactions following and none other, that is to ſay, the rents 
reſolute to the chief Jords, and all other annual and per- 
petual rents and Charges which any ſpiritus] perſon is 
bound yearly to pay to any perſon, or to give yearly in 
alms by reafon of any foundation or ordinance, and all 
fees for ſtewards receivers bailiffs and auditors , and ſynods | 


their commiſſion, that they ſhould certify under their ſeals, 
at ſuch days as ſhould be limited by the ſaid commiſſions, 
as well the whole and entire value as the deductions afore- 
laid. J 10, 11. | 

And furthermore, all fees which any irehbilhop biſhop 
or other prelate of the church is bound vearly to pay to 
any chancellor, maſter of the rolls, juſtices, ſteriffs, or 
other officers, or miniſters of record, for temporal juſtice 


valuation. „ = 
4. And every archbiſhoprick bihoprick and other be- In what Gocels 
nefice and promotion above ſpecified, ſhall be ſeverally to be rated, 


and diſtinctly rated in the proper digceſe where they be, 


whereſoever their policfions or profits ſhall happen | to lie, 


26 H. 8. c. 3. 32s : 
h. The year in which. the feſt fruits hall be paid, hall N 


degin and be accounted immediately after the avoidance; commence. - 
and the profits belonging to any erchdeaconty, deanry, 
prebend, parſonage, vicarage, or other ſpiritual promotion, 


| benefice, dignity, or office during the vacation (echaun- 


teries only excepted) ſhall go to the ſucceſſor towards the 
payment thereof. 28 H. 8. c. 11. / 3. 
6. By the 26 H. 8. c. 3. A perſon vreferited or REY Incumbent a- 


lated to a parſonage or vicarage not exceeding eight marks ing. 


a year (that is, according to the valuation then to be 
made), was not to pay firlt fruits e except he lived three 
years after his admiſſion ; and in the compaſition there 
was to be a clauſe, that if the incumbent died within 
three years, the obligation ſhould be void. / 27. 

And by the 1 El, c. 4. If an incumbent live to the 
end of half a year next after the avoidance, % as he 2 hart 
received or without fraud might Jawiuily have received 
the rents and profits of that halt year, and before the end 
of the next half year ſhall die or be lawfully evicied re- 
moved or put 45 by judgment at common Jaw withaut: 
fraud; he his heirs executors admintſtrators and fyreties 
Mall vi charged but only with a fourth part of the fink 
IIUits, any bond or other matter to the conttratry notwith- 
landing. And if ne live for one Whole year next after 

| | ſuch 
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252 Firſt fruits and tenths, 
ſuch avoidance, and before the end of half a year then 
next following ſhall die or be removed as aforeſaid ; he 
ſhall be charged but with half of the firſt fruits. And if he 
live to the end of one whole year and an half, and before 
the end of {ix months then next following ſhall ſo die or 
be removed; he ſhall be charged but only with three parts 
. of the firſt fruits. And if he ſhall live to the end of two 
whole years, and not be lawſully evicted removed or put 
out as aforeſaid ; he {hall pay the whole, 7. Zo, 375 3, 
Within what a” Every archbiſhop and biſhop ſhall have four years al. 
time archbiſhops Joyyed him, when he ſhall compound for the ſame, for the 
25. e payment of his firſt fruits, which ſhall commence from 
1 the time of reſtitution of his temporalties; and in every 
year he ſhall pay one fourth part; and if he die or be re- 


moved before the four years be expired, he ſhall be dif. 


charged of ſo much as did not become due or payable at 
or before the time of his death or removal, in like man- 
ner as the heirs executors and adminiſtrators of reQors 

and vicars ſhall be diſcharged. 6 An. c. 17. f. 5. 
Deans archdea; 8. Deans; archdeacons, prebendaries, and other dipni- 
com, prebenda- taries, ſhall compound for their firſt fruits in like manner 
ties, LOW to pay. 
within the time uſually allowed to rectors and vicars for 
payment of their firſt fruits, they ſhall be in the like con- 


dition, and have the ſame benefit as is*allowed to rectors 


5 vicars. 6 An. c. 27. /. b. 


Tenthst» bede= 9. And whereas by the 26 H. 8. c. 2. there was no 


e piii for deduction of the tenths of that ſame year for 
b ik 93. 


which the firſt fruits were due to be paid, whereby there 
became a double charge; therefore by the 27 H. 8. c. 8. 
it is enacted as follows : viz. for reformation thereof, the 
king's highneſs, for the entire and hearty love that his 
grace beareth to the prelates and other incumbents charge- 
able to the payment of the tenth and firſt fruits, of his 


excellent goodneſs is pleaſed and contented that it be 
enacted; that at the compoſition, allowance and deduc- 
tion ſhall be made of the tenth part out of the firſt ſruits, 


which tenth ſhall be paid to the King for that firſt year. 
7. I, 2, 3+ 


Grants of ex- 10. And all grants 3 to the univerſities or any col- 


9 10 vt i on from 


5 lege or hall therein, and to the college of Eaton and Win— 

ee ans cheſter, by any kings of this realm or by act of parliament, 

tinue. for the diſcharge of firſt fruits and tenths, ſhall remain 
in force, 1 EI. c. 4. £2 34. 


11. By 


as rectors and vicars; and in caſe of death or removal 


Firſt fruits and tenths, 

11. By the 1 El. c. 4. Vicarages not exceeding the 
yearly value of 101], after the rate and value upon the re- 
cords and books of the rates and values for the firſt fruits 
and tenths remaining in the exchequer (according to the 
valuation made in the 26 H. 8.); and parſonages not 
exceeding the like yearly value of ten marks ;—ſhall be 
diſcharged of firſt fruits. /. 29. 5 

And the reaſon why vicarages not exceeding 101 fhould 
be freed of this charge, and parſonages of ten marks ſhould 
pay; was becauſe the vicarages in times of popery, and 


- 
253 
What lieings are 

exempted from 
firit fruits ac- 
cording to the 
valuation in the 
king's books. 


when the valuation was taken, had a great income by 


voluntary offerings, which falling to little or nothing upon 
the diſſolution of monaſteries, this favour was afforded 
them in their firſt fruits. Degge, p. 2. c. 1. 
12. And by the 5 An. c. 24. All ecclefiaſtical benefices 
with cure of ſouls, not exceeding the clear yearly value 
of 501] by the improved valuation of the ſame, ſhall be dif. 
charged for ever from the firſt fruits and tenths. /. 1. 
But this ſhall not diſcharge any benefices with cure of 
ſouls, the tenths whereof were granted away by any of her 


What livings ate 
exemprcd from 
firſt truits and 
tenths, according 
to their clear 
Veally Values _ 


majeſty's predeceſſors in perpetuity. /. 3. That is to 
ay, it ſhall not diſcharge them of ſuch renths, but if ſuch 


livings do not exceed the ſaid clear yearly value of 5ol by 


the ſaid improved valuation, they ſhall be diſcharged for 


ever from r fruits, 6 An. C. 27. f. 11 


Alſo this ſhall not diminiſh any annual ſum ſtipend pen- 


lion or annuity heretofore granted to any perſon, body po- 
litick or corporate, and charged upon the ſaid revenues 


of firſt fruits and tenths or any part thereof; but in caſe 


it {hall ſo happen, that by diſcharging ſuch ſmall livings, 


the firſt fruits and tenths which ſhall hereafter be collec- 


ted in any dioceſe or dioceſes ſhall not be ſufficient to 
pay ſuch annual ſums as they now ſtand charged with, 
then the whole revenues of the firſt fruits and tenths 


throughout the kingdom ſhall be liable to make good ſuch 


deficiency, during the continuance of ſuch grants. 5 An. 


| © 24. /. b. | —_ | 1 

And for aſcertaining the ſaid clear yearly value, the bi- 
ſhops of every dioceſe or guardians of the ſpiritualties (ſede 
vacante), and the ordinaries of peculiars and places of ex- 


empt juriſdiction, were required by the ſaid act of 5 Ar. 
. 24, as well by the oaths of witneffes, as by other la- 


ful means, to inform themſclves of the clear improved 
yearly value of every benefice with cure of ſouls within 
their reſpective juriſdictions, the clear improved veaiiy 
value whereof did not then exceed 50], and were to cer- 


nie af yp 


Firſt fruits and tenths, 
tify the ſame under hand and ſeal into the exchequer, 
which certificate being made and filed in the faid cour, 
was to aſcertain the clear yearly value of fuch benefices 
to be diſcharged. /. 2. 

87 George scha 12. Alſo the dean and canons of the free chapel of 
pel in Windſor St George within the caſtle of Windſor, and all the pol. 
115 el ſeſſions thereof, ſhall be diſcharged of tenths 285 firſt fruits, 
tenths. I El. Co 4. 7. 35 
14. Alſo, nothing herein ſhall diſcharge any hofoita or 
the poſſeſſions thereof employed for the relief of poor peo. 
ple, or any ſchool or the poſſeſſions or revenues thereof, 
with the en of tenths or ft fruits. 1 El. c. 4. 
40. 
Leffor to pay firſt 15. By the 26 H. 8. c. 17. Farmers and leſſees of any 
irvitsand tents, manors, lordſhips, lands, parſonages, vicarages, pottions 
and not the leſ- 
fig of tithes, or other profits or commodities belonging to 
19 any archbiſhop biſhop or other prelate or ſpiritual perſon, 
or ſpiritual body corporate or politick, ſhall be diſcharg- 
ed of firſt fruits and tenths; but the le ſlors and owners 
ſhall pay the ſame. 

16. There ſhall be one eile r or receiver of the 
perpetual yearly tenths, who ſhall be nominated and ap- 
pointed by the king by letters patents under the great ſea, 
36. * 10, „ 

And immediately after ſuch nomination and appoint- 
ment, and before he takes uncn him the execution of his 
office, he ſhall take his corporal oath for the due and 
faithful execution of his ſaid office,; before {even or more 
of the governors of the bounty of quten Anne for the 
augmentation of ſmait livings (as 1 is bereafter mentioned) 
in a general court. Id. 

And he ſhall Haile give ſecurity to the ſaid corpora- 
tion or to ſuch perſon or perſons as they in their gene- 
ral court ſhall zpyoint, for bis true and juſt accounting 
for and payment of all and every ſum and ſums of money 
vehich he ſhall receive by virtue of his ſaid office, and for 
the due and faithful execution and diſcharge of his ſaid 
office, as the governors at a general court at any time 
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Hoſpitals and 
fchoolsex* mpted 
from fir ſt fruits 
and tenths, 


Hector of the 
hos 8. 


ood order and direct, Id. 

Aud ne ſhall keep his office in fans convenient 
place within London or Weſtminſter; and ſhall give at- 
tendance for receipt of the tenths, at ſuch times as the ſaid 
governors in their court ſhall dire, between Dec. 25, 
and Ap. 30, yearly: of which times and. place, due no- 


Where he ſhall 
kcep his office, 
and when to at- 
tend there. 


one 


before his taking upon him the execution of his office 


tice ſhall be given by the governors in the gazetlie yearly | 


ws 1 * ** "_—_ om NY 


Firſt fruits and tenths. 
one week at leaſt before Dec. 25; whereof every perſon 
concerned \ha)l be obliged to take notice, without any fur- 
ther notice by way of ſummons demand or otherwiſe. 3 
3738 18. 8 N 
18. By the 26 H. 8. c. 3. The faid tenths are to be- 
come due yearly at the feaſt of the nativity of our Lord 


God. /. 9. 


Times of pay- 
ment of the 
tenths. 


And by the 3 G. c. 10. If any perſon charged with the 
payment of tenths ſhall not pay or duly tender the ſame 


yearly before the Jaſt day cf April ſucceeding the feaſt of 


the nativity whereon the ſame ſhall become due; then 


upon certificate thereof made by the collector or receiver, 


on or before the firſt day of June following, he ſhall be 
lowed upon his account all ſuch ſums as any perſons 
againſt whom ſuch certificates ſhall be made ſhould or 


ought to have paid. And in every ſuch caſe, the treaſurer 


chancellor and barons of the exchequer ſhall iſſue upon 


every ſuch certificate ſuch proceſs as to them ſhall ſeem 


| proper and reaſonable, againſt every ſuch perſon againſt 
| whom ſuch certificate ſhall be made his executors or ad- 


miniſtrators, whereby the ſame may be truly levied and 


paid to the ſaid collector or receiver. 


And every ſum fo 


levied and paid the collector or receiver ſhall bring to 


19. By the 26 H. 8. c. 3. and 2 & 4q Ed. 6. c: 20. 
perſons making default in payment were to be deprived of 
their bene fice; and the realon of this ſevere penalty was, 
becauſe upon the reformation many clergymen ſcrupled 
and denied to pay theſe tenths to the king, being (as they 


ſuppoſed) a duty properly due to the pope. Degge, p. 2. 


„ 28 . . 
But now by the 3 G. c. 10. perſons making default of 

payment ſhall forfeit double value of the tenths, /. 2. 
20. By the 26 H. 8. c. 3. the biſhops were charged to 

collect the tenths, and upon their certificate into the ex- 


chequer on non-payment by any incumbent, proceſs Was 


to be iſſued out of the ſaid court againſt ſuch incumbent, 


account, and charge himſelf therewith in his next account. 


Forfeiture on! 


non-payment of 
tenths. . 


Tenths a charge 


upon executors, 
adminiftratnrs, 
and ſucceſſors. 


his executors and adminiſtrators ; or for inſufficiency of 


them, againſt the fucceſſors of ſuch incumbent : whereby 


the king might be truly anſwered and paid. /. 18. 


And by the 27 H. 8. c. 8. In cafes whereby the ſuc-. 


ceſſor ſhall be chargeable to the payment of tenths unpagd 


in the time or life of his predeceſſor, he may diſtrain ſuch 
goods of his predeceſſor as ſhall! be upon the premiſſes, 


and retain the ſame till the predeceſſor if he be alive, and 
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indifferent perſons to be ſworn for the ſame; and accord. 


hall pay the ſame and alſo the reaſonable coſts that ſhal 
be ſpent by the occaſion of diſtraining and appraiſing the 
fame; and if no ſuch diftreſs can be found, then ſuch pre. 
deceſſor if he be alive, and if he be dead his executors gr 


Cafe of tenths 
where there is 
tio ingumbent. 


Members of ca- 
tlie drals and col- 
leges to pay 
ſ-parate. 


Collector to give 
acquittances. 


diſcharge; for every of which acquittances ſhall be paid 


To pay the 
tenths into the 
exchequer. 


Flis eftate 
chargeable. 


Paſſing his ac- 


count. | 


mon law. /. 4 


force. . 


| biſhops were to certify the fame ſpecially: in which caſe 
it is enacted, that the king may levy and take all the glebe 
lands tithes iſſues or profits of ſuch benefice, until he be 
paid the whole arrearages of the tenths. 


_tive ſalary, and not for any others. 26 H. 8, c. 3. / 25 


quer, before or on the laſt day of May. 7 Ed. 6. c. 4 
VVT 7 


count or quietus eſt in the exchequer; on pain of forleit- 
ing his office, and making fine at the king's will. 20 


% 


Firſt fruits and tenths. 
if he be dead till his executors or adminiſtrators ſhall pn 


the ſame; and if the ſame ſhz1 not be paid in twelve days, 
then he may cauſe the goods to be appraiſed by two or thre: 


ing to the ſame appraiſing may ſell ſo much thereof 4; 


adminiſtrators may be compelled to the payment thereof 
by bill in chancery, or by action or plaint of debt at com. 


But by the 3 G. c. 10. the biſhops are diſcharged from rati 
the ſaid collection; nevertheleſs all former ſtatutes for 
the impoſing charging aſſeſſing and levying and the true 
anſwering and payment of the firſt fruits and tenths, not 
altered by the ſaid ſtatute of the 3G. ſhall continue in 


21. And by the 7 Ed. 6. c. 4. If any promotion ſpi. 
ritual ſhould. chance to be or remain in ſuch ſort. void, 
that no incumbent could be conveniently provided, th: 


22. In cathedral churches and colleges, every diſtind 
head and member ſhall pay according to his own reſpec- 


23. The collector ſhall give acquittances under his hand 
to the perſons paying the ſame, which ſhall be a ſufficient 


the ſum of 64 and no more. 3 E. c. 10. / 2. 
24. And he ſhall pay the ſame yearly into the exche- 


25. And ſuch collector and receiver, his lands and te- 
nements, ſhall ſtand charged for the true payment of 
ſuch ſums as he ſhall receive. 34 & 35 H. 8. c. 2. 13 
ff 64 75 27 £7 6.3 436; 10-/-$ 
26. And no officer of the exchequer ſhall take of any 
ſuch collector or receiver any reward for making his àc- 


H. 8. % 3. [.20-. 3. c. 10. . 2. ; 
3: 4 $ / - 1. Fo 


172 


Firſt fruits and tenths, 


i. Firſt fruits and tenths appropriated to the als 
mentation of ſmall livings, _ 


1. By the 2 & 3 An. c. 11. It ſhall be lawful for the 
queen, by her letters patents under the great ſeal, to in- 
corporate ſuch perſons as ſhe {hall therein nominate or ap- 
point, to be one body politick and corporate, to have a 
common ſeal and perpetual ſucceſſion, and al ſo at her ma- 


jeſty's will and pleaſure, by the ſame or any other letters 


patents, to grant limit or ſettle to or upon the ſaid corpo- 
ration and their ſucceſſors for ever, all the revenue of firſt 
fruits and yearly perpetual tenths of all dignities offices 
benefices and promotions ſpiritual, to be applied and dif- 


poſed of for the augmentation of the maintenance of ſuch 
parlons vicars curates and miniſters officiating in any 


church or chapel where the liturgy and rites of the church 
of England as now by law eſtabliſhed ſhall be uſed and ob- 
ſerved; with ſuch lawful powers authorities directions li- 


| nitations and appointments, and under ſuch rules and re- 


fritions, and in ſuch manner and form as ſhall be there- 
in expreſſed. . 1. j ee wp ol 


But this ſhall not affect any great exchange alienation or 
incumbrance heretofore made of or upon the ſaid revenues 
of arſt fruits and tenths: but the ſame, during the con- 
tinuance of ſuch grant exchange alienation or incumbrance, 


ell remain in ſuch force as if this act had not been made. 


2. And by the ſaid ſtatute of the 2 & 3 An. c. II. 
Every perſon having in his own right any eſtate or intereſt 
in poſteſſion reverſion or contingency in any lands, or pro- 


. 


perty in any goods, ſhall have power by deed inrolied in 


ach manner and within ſuch time as is directed by the 
27 H. 8. c. 16. for inrollment of bargains and ſales; or 
by his laſt will or teſtament in writing, to give and grant 


d and veſt in the ſaid corporation and their ſucceſſors all 


lach his eſtate intereſt or property, or any part thereof, 


towards the augmentation of the maintenance of ſuca mi- 
lifters as aforeſaid officiating in ſuch church or chapel 
where the liturgy and rights of the ſaid church ſhall be ſo 
uled or obſerved as aforeſaid, and having no fettied com- 


petent proviſion belonging to the ſame; and to be for that 


Purpoſe applied, according to the direction of the ſaid ba- 


nefactor by ſuch deed or will; and in default of ſuch di- 


— 45 io ſuch manner as by her majeſty's letters patents 


hall 
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liſh à corpora- 
tion, and ſettle 
thereon the firſt 
fruits and 
tenths. 


Power fo ſettle 
benefactions on 
the faid corpo- 
ration. 


258 


bo Þo 
Letters patents - | | 
v. .iccrporatione beating date Nov. 3. in the third year of her rcign, NN 
_ Corporated the archbiſhops, biſhops, deans, ſpeaker of the 


Firſt fruits and tenths. 


ſha)l be appointed as aforefaid, And ſuch corporation 
and their ſucceſſors ſhall have full capacity and ability to 
purchaſe receive take hold and enjoy for the Purpoſes 
aforsſeid, as well from ſuch perſons as ſhall be ſo char. 
tably diſpoſed to give the ſame, as from all other perſons 
as ſhal} be willing to ſell cr ahene to the ſaid corporation 
any manors lands tenements goods or chattels, without 
any licence or writ of ad quod damnum; the ſtatute gf 
mortmain, or any other ſtatute or Jaw notwithſtanding, 
— Put ihis not to enable any perſon within age, or of 


non ſent memory, or woman covert (without her huſband, 
to mak; any ſuch alienation. /. 4, 5. | | 


But by the 9 G. 2. c. 36, From and after June 24, 
1736, no manors lands tenements rents advowſons or 
other herevitzments corporeal or incor poreal, nor any ſum 
of money goods chattels ſtocks in the public funds ſecu- 
rities for money or any other perſonal eftate, to be laid 
Gut or diſpoſed of in the purchaſe of any lands tenement; 


or hereCitaments, ſhall be given granted aliened limmed 
releaſed transferred aſſigned or appointed or any ways con- 


veyed or ſettled to or upon any perſon body politick or cor- 


porate or otherwiſe, for any eſtate or intereſt whatſoever, 
or any ways charged or incumbred by any perſon, in truſt 


or tor the benefit of any charitable uſes ; unleſs ſuch piit 
conveyance appointment or ſettlement of ſuch lands tene. 


ments or hereditaments ſums of money or perſonal eſtate 
(other than ſtocks in the publick funds) be and be made 


by deed indented ſealed and delivered in the preſence of 


two or more credible witnefles, twelve kalendar months at 


leaſt before the death of ſuch donor or grantor, and be 
inrolled in the chancery within ſix kalendar months next 


after the execution thereof; and unleſs ſuch ſtocks be 


transfrrred ip the publick bocks uſually kept for the trans- 
fer of ſtocks, fix kalendar months at l-aft before the deatn 


of ſuch donor or grantor; and unleſs the fame be made to 


tzke effect in poſſeſſion for the charitable uſe intendec, 
immediately from the making thereof, and be without 
any power of revocation reſervation truſt condition lim 
tation clauſe cr agreement whatſoever, for the benefit of 
the donor or grantor or of any perſon claiming under him, 


3. In purſuance whereof, the queen by letters patents, 
houte of commons, meſter of the rolls, privy councillor, 


lieutenznts and cftzdes rotulrum of the counties, e 


Firſt fruits and tenths, 
judges, the queen 's ſerjeants at law, attorney and folici- 
or yeneral, advocate general, chancellors and vicechan— 
cellors of the two onjvectities; mayor and aldermen of 
London, and mayors of the reſpeftive cities, for the time 
being, according to the purport of the ſaid fatuts (unto 
whom, by a ſupplemental charter bearing date Mar. 5, 
in the 32tn year of her majeſty's reign, were added, the 
officers of the board of green cloth, the queen's counſel 


learned in the law, and the four derks of the privy coun- 5 


eil) to be a body corporate, by the name of the ever ners 


F the bounty of queen Anne, for the augmentation of the main- 


tenance of the poor clergy : And thereby granted to them 
the ſaid revenue of the firſt fruits and tenths for the pur— 
poſes aforeſaid, under the rules and directions to be efta- 


bliſhed purſuant to the ſaid letters patent, together with 


theſe following directions; that is to ſay, That they ſhail 
keep four orte courts at leaſt in every year, at ſome 
convenient place within London and Weſtminſter (notice 


'being in that behalf firſt given in the gazette, or other- 


mY 14 days before); he ſaid courts to be in the months 

f March, June, September, and December: That the 
5 governots or ſo many of them as ſhall aſſemble, not 
ſels than ſeven in number at any one meeting (whercof, 
by the aforeſaid ſupplemental charter, a privy councillor, 
biſbop, judge, or one of the queen's council to be one) 


ſhall be a general court, and diſpatch buſineſs by ma- 
jotity of votes: With power to appoint committees, for 


the eaſier diſpatch of buſineſs. 


And to draw up rules and orders for the better rule 


and government of the ſaid corporation and members 


thereof ; and receiving, accounting for and managing the 


laid revenues; and for diſpoſing of the fame, and of [uch 
other gifts and benevolences as ſhall be given to them for 


the purpoſes aforeſaid: which being approved altered or 


amended by the crown, and ſo ſignificd under the great 
ſal, to be the rules whereby the Hr {hail manage 


the ſaid revenue, and ſuch other gits and berevolences 


whereof the donors (ball not palticularly direct che pn 
cation. 


And that they mall 5 at themſelves of the true vearly 


value of the r Ke of every ſuch parſon vicar cufate 
and miniſter officiating in any ſuch church or c! aanel as 
aforeſaid, for whom a maintenance of the yearly value 
of 891 is not ſufficiently provided; and the diſtances f 


lach churches and chapels from London; ; and which of 
them are in OWNns corporate or mark ct tons, and which 
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not; and how they are ſupplied with preaching min. 


ters; and where the incumbents have more than one | 


living. 
Aud that they ſhall have a ſecretary and treaſurer ; and 
ſuch inferior officers ſubſtitutes and ſervants as they ſhall 
think fit; to be choſen by a majority of votes at a gene. 
1 court, and to continue during the pleaſure of the (ail 
governors: The ſecretary and treaſurer to be firſt {worn 
at a general court, for the due and faithful execution of 
their offices; and the treaſurer to give ſecurity for his 
faithful accounting for the monies he ſhall receive by vi. 
tue of the ſaid office. 
And with power to admit into their ſaid corporation 


all ſuch perſons who ſhall be piouſly diſpoſed to contri. 


bute towards {uch augmentation as the ſaid governors 


in a general court ſhall think fit. 


And that they thajl cauſe to be entered in a boo to be kept 
for that purpoſe, the names of all the contributors with 


their ſeveral contributions; to the end a perpetual me- 


morial may be had thereof, and whereby the treaſurer 
may be charged with the more certainty in his account, 

And by the 1 G. /. 2. c. 10. The courts and commit- 
tees of the ſaid governors ſhall have power to adminiſter an 


oath to ſuch perſons as ſhall give them information or be 


examined concerning any ching relatipg to the execution 


of their truſt. /. 19. 


Nules and orders 
lowing rules and orders have been eſtabliſhed: 


made in purſi- 
ance of ine faid 
letters patents. 


4. And in purſuance of the ſaid letters patents oe fo 


(1) Tbat the 2ugmentations to be made by "the ſaid 
corporation mall be by the way of e and not by 
the way of penſion. 


(2) That the ſtated ſum to be a to each cure | 


which ſhall be augmented be 2001 to be inveſted ina 
purchaſe, at the expence of the corporation. 

(3) That as ſoon as all the cures not exceeding 10 
er annun, which are fitly qualified, ſhall have reccived 
our bounty of 2001; the governors ſhall then pracced to 
augment thoſe cures that do not exceed 201 per eau 
and ſhall zugment no other till thoſe have all receives 


our bounty of 2001: except in the cafes, and according 
tothe limitations hereafter named. And that f:om and 


after ſuch time as all the cures not exceeding 101 a year, 
which are fitly qualified, ſhall have received our bount) 
of 2001; the like rules, orders, and directions ſhaii | be 
fromm thencefarth by the governors obſerved and kept, iN 


$75 zal! On to cures not excteding 20 Fay Year, AS ATC now in 
tgicy 
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force and ought to be by them obſerved and kept, in re- 
ation to cures not exceeding 100 a year. 

(4) That in order to encourage benefactions from 
athers, and thereby the ſooner to compleat the good in- 
tended by our bounty; the governors may give the {um 
of 2001 to cures not exceeding 451 a year, where any 
perſons will give the ſame or a greater lum, or the value 
thereof in lands, tithes, or rent charges. 

That the governors ſhall every year, between 
Chriſtmas and Eaſter, cauſe the account of what money 
they have to diſtribute that year to be audited; and when 
they know the ſum, publick notice ſhall be given in the 
gazette or ſuch other way as ſhall be judged proper, that 
they have ſuch a ſum to diſtribute in ſo many ſhares, and 
hat they will be ready to apply thoſe ſhares to ſuch cures 

; want the ſame and are by the rules of the corporation 
mualified to receive them, where any perſons will add the 


| like or greater ſum to it or the value in land or tithes, 


for any ſuch particular cure. 
(6) That if ſeveral benefactors offer themſelves, the 
governors ſhall firſt comply with thoſe that offer moſt. 
() Where the ſums offered by other benefactors are 
equal, the e ſhall 2 70 prefer the poorer liv- 
0g, - 
(8) Where the cures to be augmented are of equ al 
value, and the benefactions offered by others are equal; 
there they ſhall be preferred, that firſt offer. 
(9) Provided nevertheleſs, that the preference ſha)l be 
ſo far given to cures not exceeding 201 a year; that the 
zovernors ſhall not apply above one third part of the 
money they have to diſtribute that year, to cures exceed- 
ing that value, | 
(10) Where the governors have oe till Michael- 
mas what benefactors will offer themſelves, then no more 
propoſals ſhall be received for that year: but if any mo- 
ney remain after that to be diſpoſed of, in the firſt place 
two or more of the cures in the gift of the crown, not 
exceeding 101 a year, ſhall be choſen by lot, to be au- 
mented preferably to all others; the preciſe number of 
eſe to be ſettled by a general court, when an. exact liſt 
of them ſhall be brought in to the governors. | 
(11) As for what ſhall remain of the money to be dif- 
poled of after that, a liſt ſhall be taken of all the cures 
in the church of England not exceeding 101 a year; 
end ſo many of them be choſen by lot, as there ſhall 
main tums of 2001 for their augmentation, 


3 (12) 
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(12) Provided, that when all the cures not exceeding 
201 a year, which ere fitly qualified, ſhall be ſo aug: 
mented; the governors ſhall then proceed to augment 
thoſe of greater value, according to fuch rules, as (hal 
at any time hereafter be propoſed by them, and appryve 
by us, our heirs or ſucceilors, under our or fir lign me- 
nual. 

(12) That all charitable gifts, in real or perſonal 
ettates, made to the corporation, ſhall be ſtrictly applied ac- 


cording to ihe particular direction of the donor or donors 


thereof, where the donor ſhall give particular direction 


for the diſpoſition thereof ; and where the gift ſhall be 
generally to the corporation, without any ſuch particulat 
direction, the ſame ſhall be applied as the reſt of the fund 


or liock of the corporation is to be applied. 


(14) That a book ſhall be kept, wherein ſhall be en. 
tred all the jub!criptions, contributions, gifts, Ccyilcs or 


_ appointments, made or given, of any monies, or of any 


real or perſonal eſtate whatſcever, to the charity men- 


_ tioned in the charter, and the names of the donors there- 


of, with the particulars of the matters ſo given; the 


ſame. book to be kept by the ſccretary of the corpore 


tion. 
(S) That a -niemorial of the berefiftions and aug 


mentations made to each cure ſhall, at the charge of th 
corporation be ſet up in writing on a ſtone to be fixed in 


the church of the cure ſo to be increaſed ; 3 there to re- 


main in perpetual memory thereof. 


(16) When the treaſurer ſhall have received any fon 
of money for the uſe of the corporation ; he ſhall, at the 
next pencrel court to be holden after ſuch receipt, lay 2 
account thereof before the governors: who may order 
and Jiiect the fame to be placed out, for the improvement 


thereof, upon ſome publick fund or other ſecurity, ! til 


they have an cpportunity of laying it out in proper pur: 
chaſes, for the augmentation of cures, 
(17) Th.t the ireaſurer do account annually before 


ſuch a ccmmittee of the governors, as ſhall be appointed 
by a general a of the ſaid corporation z who hal 


audit and {tate the ſame; and the laid account ſhall be 
entred in a bo:k to be kept for that purpoſr, and ſhall be 
laid before the nex: general court alter ſuch ſtating; the 
ſame to he there 16 examined and determined. 

(18) The perſons whole cures ſhall be avgmented, 
ſhl} pay no manner of fee or gratification. to any of th: 
eficcrs or ſervants of this corporation. 


| Aud 
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And by the 1 G. ff. 2. c. 10. it is enacted, that all ſuch 
rules and orders as ſhall from time to time be by the gover- 
nors agreed upon prepared and propoſed to the ki ing, ac 
cording to the true intent of the ſaid letters patent and by 


bim approved under his /ign manual, ſhall be as good 1 
they were eſtabliſhed under the great ſeal. [4 


203 


5. By the 5 An. c. 24. All benefices with cure of ſouls, Aſcertaining the 


not exceeding tne clear improved yearly value of 501 (as 


valuation of 


livings to be 


hath been ſaid) are diſcharged from fir{t fruits and tenths 5 a1gmented, 


and the biſhops and guardians of the ſpiritualties ſsde va- 


cante were to inform themlelves of the values of all ſuch 
benefices. 


And by the 1 6. . 2. c. 10. The biſhops of every dis: 


ceſe, and the guardians of the ſpiritualties ſede vacante, are 
impowered and required from time to time as they ſhall ſte 


occafion, as well by the oath of two or more witneſſes 


(which they or others commiſſioned by them under their 
hands and ſeals are impowered to adminiſter) as by all 
other lawful ways and means, to inform themſelves of 
the clear improved yearly value of every benefice with 
cure of ſouls, living, and curacy within their ſeveral dio- 
celes, or within any peculiars or places of exempt juriſ- 
dition within the limits of their reſpective dioceſes, or 
adjoining and contiguous thereunto, altho' the ſame be 
exempt from the juriſdiction of any biſhop in other caſes, 


and how ſuch yearly values arife, with the other circum- 


ſtances thereof; and the ſame, or ſuch of them whereof 


they ſhall have fully informed themſelves, from time to 
time, with all convenient ſpeed to certify under their 
hands and ſeals, or feals of their reſpective othces, to the 


governors of the bounty. /. 1. 


Provided, that where by cortifieates ance into the 


exchequer by the 5 An. c. 24. the yearly value of any 
livings not exceeding the clear yearly value of 501 are 


particularly and duly expreſſed and ſpecified, ſuch certifi- | 


cates ſhajl aſcertain the yearly value of ſuch livings in or- 
der to their being augmented ; and no new or different Va- 


luation thereof ſhall be returned to the {aid governors by | 


this act. A . 


b. All agreemeats with bene factors, with the conſent 
and approbation If the governors, touching the patronage 
Cr 1:pat of prelentation or nomination to Rk augmented. 
cure, made for the benefit of ſuch benefactor his heirs or 


4 with 
benefactors for 
tune nomination. 


ſucceſſors, by the king under his ſign manual, or by any 


bod! ES olitick Or corporate, Or by : 46 5 per fon 01 che age 
of twenty One years having an eſtate of inheritance in tee 


limp'e Gr fre tail ia his own right or in the right of his 


8 : church 
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church or of his wife or jointly with his wife made befor 
coverture or after, or having an eſtate for life or for year 
determinable upon bis own life with remainder in fee 
{imple or fee tail to any iſſue of his own body, in ſuch 
patronage or right of preſentation or nomination in p00. 
ſeſſion reverſion or remainder, ſhall be good and effeyz] 


in the law; and the :dyowſon patronage and right of pie. 


ſentation and nomination to ſuch augmented churches and 


chapels ſhall be veſted in ſuch benefactors their heirs an; 


ſucceſſors, or the ſaid bodies politick and corporate and 
their ſucceſſors, or the ſaid reſpective perſons as aforeſzig, 
as fully as if the, ſame had been granted by the king und 


bis grest ſ-al, and as if ſuch bodies politick or dae 


had been free from any reftraint, and as if ſuch other 


erfon ſo agreeing had been ſole fei zed in their own rich: 
of ſuch advow ſon patronage right of preſentation and 10- 


mination in fee ſimple, and had granted the fame to {uch 


Agreement with 
patrons and 
others for a ſti- 


poend, in caſe of 


augmentation 


by lots 


benefactors their keirs and ſucceſſors reſpectively accord. 


ing t to ſuch agreements, 1 C. . 2. c. 10. . 


and the agreements of guardians on the behalf f. in. 
fants or idiots, ſhall be effectual as if the ſaid infants or 
idiots bad Kr of full age and of ſound mind, and had 
them ſelves entered into ſuch agreements, /. 9. 

But in caſe of ſuch agreement by any parſon or vicar, 


the ſame ſhall be with the conſent and approbation of his 


patron and ordinary. . 0 | 

And in caſe of ſuch agreement made by any perſon 
ſeized in rignt of his wife, the wife ſhall be a party to the 
agreement, and . and execute the ſame, /. 11. 

And ſuch agreements with benefactors ſo made as afore- 
ſaid, ſhall be as e e for the ſupplying cures vacant 
at the time of fuch augmentation made or propoſcd, as 
for the adrowſon or nomination to future vacanc::s. 


. 12. 


7. And where it ſhall fall to the lot of any donative, 
Curacy, or chapelry to receive an augmentation, accote— 
ing to the rules eſtabliſhed or to be eftabliſhed ; it ſhail is 
lawful for the governors, before they make the àugmeu— 


tation, to treat and ap gree with the patron of any Conetive, 
impropriator of any re cory impropriated without ens. 


ment of any vicarage, or parſon or vicar of any mo! her 
cburch, for a perpetual yearly or other payment or al- 


ee to the miniſter or cutate of ſuch augme ented do— 
native curacy or chapelry and his ſucceſſors, and for charg- 


co 


ing with and ſubjecting the impropriate reQory or t“ 
mother church or vicarage thereunto, in {ſuch mannes 


$445 ww 
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nd with ſuch remedies as ſhall be thought fit: And ſuch 
,,reements made with the king under his ſign manual, or 


with any bodies politick or corporate, or any other per- 


{;n having any eſtate or intereſt in poſſeſſion reverſion or 


remainder in any ſuch impropriate rectory in his own. 


cicht or in the right of his church or of his wife, or with 


the guardian of any perſon having ſuch eſtate or intereſt, 


or with any parſon or vicar of any mother church, ſhall 
be as effectual with reſpect to ſuch charges, as agreements 


made with the king or with the ſame perſons, or bodies 


politick or corporate touching the patronage or right of 
nreſentation or nomination. And if ſuch impropriator 
other than the King, and ſuch parſon or vicar, will not 
or hal! not make ſuch agreement with the ſaid gover- 
nors; the ſaid governors may refuſe ſuch augmentation, 


and apply the money ariſing from the bounty which ought : 
to have been employed therein, for augmenting ſome other 


cure according to the rules then in force. |. 16. | 

8. And whereas the augmentation is intended for the 
maintenance, not only of parſons and vicars, but alſo of 
curates and other miniſters officiating in churches or cha- 


| p:1s; therefore, for the preventing of all doubts touching 


Capacity of mi- 
niſters for re- 
ceiving the aug- 
mentation. 


the capacity of ſuch miniſters who ate to receive the bene- 


it of ſuch augmentation, it is enacted, that when any 


part or portion of the firſt fruits or tenths {hall be annu- 


ty or other wiſe applied or diſpoſed of towards the main- 
t:n2ace of any miniſter officiating in any church or cha- 


1:1 as aforeſaid, ſuch part or portion ſhall from thence- 
worth for ever be in the like manner continued to the mi- 


niter from time to time ſo officiating in the fame church 


or chape] : and every ſuch miniſter whether parſon vicar 


curate or other miniſter for the time being, ſo officiating 


in fuch church or chapel, ſhall enjoy the ſame for ever, 
„%% 5 N 
9. And to the end that churches and chapels may at 
al times be capable of receiving augmentations; if the 
governors ſhall, by any deed or inſtrument in writing un— 


Augmentation 
of benefice v 
Cant, 


cer their common ſea), allot or apply to any church or cha- 


bel any lands tithes or herecitaments ariſing from the ſaid 


bounty or from private contribution or benefaction, and 
fal! declare that the ſame ſhall be ſor ever annexed to 


ſuch church or chapel; then ſuch lands tithes and here- 


litzments Mall from thenceforth be held and enjoyed, and 
bo in ſucceſſion with fuch church and chapel for ever: 


And ſuch augmentation ſo made ſhall be good and effec- 


wal to all intents and purpoſes, whether ſuch church or 
W ee eee 
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chapel for which ſuch augmentation is intended be 
then full or vacant of an incumbent or miniſter; Provide 


ed ſuch deed or inſtrument be inrolled in the chancery, 


Benefices aug- 
mented ſhall be 


within fix months after the day of the date thereof, 1 6. 


N. N $Os- fo 20 


10. And all churches curacies or chapels which (hall 
be augmented by the governors of the bounty, ſhall be 


perpetual cures. from the time of fuch augmentation perpetual cures and 


benefices; and the miniſters duly nominated and licenſed 


thereunto, and their ſucceſſors reſpeAively, ſhall be in 
law bodies politick and corporate, and ſhall have perge. 


tual ſucceſſion by ſuch name and names as in the grant of 


| ſuch augmentation ſhall be mentioned, and ſhall have 2 


legal capacity, and be enabled to take in perpetuity to 
them and their ſucceſſors ail ſuch lands tenements tithes 


and bereditaments as ſhall be granted unto or purchaſe, 
for them reſpectively by the ſaid governors, or other per- 
ſons contributing with the ſaid governors as benefaQtore, 
And the impropriators or patrons of any augmented 


_ churches or donatives for the time being and their heirs, 


and the rectors and vicars of the mother churches whercto 


any ſuch augmented curacy or chapel doth appertain, and 
their ſucceſtors, ſhall be utterly excluded from having or 
receiving directly or indirectly any profit or benefit by 
ſuch augmentation, and ſhall pay and allow to the mini- 


ſters officiating in any ſuch augmented church and chapel 


reſpectively ſuch annual and other penſions ſalaries and 
_ allowances which by ancient cuſtom or otherwiſe of right 


and not of bounty ought to be by them reſpectively paid 


and allowed, and which they might by due courſe of law 


before the making of this act have been compelled to pay 
or allow, and ſich other yearly ſum or allowance as hal! | 
be agreed upon (if any ſhall be) between the ſaid gover- 
nors and ſuch patron or impropriator upon making the 
augmentation, and the ſame ſhall be perfectly vebed n 
the miniſters officiating in ſuch augmented church cr che- 
pel reſpectively, and their ſucceſſors. 1 G. . 2. c. 10 


4 Provided, that no ſuch rector or vicar of ſuch mother 
church, or any other eccleſiaſtical perſon having cute of 
ſouls within the pariſh or place where ſuch augmented 
church or chapel ſhall be ſituate, ſhall hereby be develicd 
or diſcharged from the ſame; but the cure of ſouls, wi 
all other parochial rites and duties {ſuch aug mentation 

and allowances to the augmented church or chapel ; 

_ aforc la! 
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zſoreſaid only excepted) ſhall remain in the ſame ſtate 

plight and manner as before the making of this act. /. 5. 

11. And if ſuch augmented cures be ſuffered to remain And lapſe there- 
void for ſix months, without a nomination within that ot may incur. 
time of a fit perſon to ſerve the ſame (by the perſon hav- 5 
ing right of nomination) to be licenſed for that pur- 
noſe ; the ſame ſhall lapſe to the biſhop or other ordinary, 
aud from him to the metropolitan, and from the metro- 
politan to the crown, according to the courle of Jaw uſed 
in caſes of preſentative livings: and the right of nomina- 
tion to ſuch augmented cure may be granted or recovered, 
and the incumbency thereof ſhall ceaſe and be determined, 
in like manner as in a vicarage preſentative. 1 GC. fl. 2. 

c. 10. /. 6. e . 5 „%% Ou, 

Provided, that if the perſon intitled to nominate in 
ſuch augmented cure ſhall ſuffer lapſe to incur, but ſhall 
nominate before advantage taken thereof; ſuch nomina- 
tion ſhall be as effectual as if made within ſix months, 
altho' ſo much time be elapſed as that the title of lapſe be 
EB Sr RE OE 

12. All donatives exempt from eccleſiaſtical juriſdie- Densttes ho 
tion, and augmented by virtue of the powers given by this affected by the 
act, ſhall be ſubject to the viſitation and juriſdiction of avgmentation. | 
the biſhop of the dioceſe. 1 G. H. 2. c. 10. f. 14. „ 

But no donative ſhall be augmented without the con- 
ſent of the patron in writing under his hand and ſeal. 

13. It ſhall be lawful, with the concurrence of the go- pq of 
vernors, and the incumbent, patron, and ordinary of any lands ſettled by | 
augmented living or cure, to exchange all or any part of che ausmenta- 
the eſtate ſettled for the augmentation thereof, or any n 

other eſtate in lands or tithes, of equal or greater value, 

to be conveyed to the ſame uſes. 1 G. ff. 2. c. 10. /. 13. 

14. By the 1 G. . 2. c. 10. All the augmentations N ts be 
tertificates agreements and exchanges to be made by vir- kept of all mat- 
tue of this act, ſhall be carefully examined and entred „eee e 
a book to be provided and kept by the governors for that nn... 
purpoſe : which ſaid entries being approved at a court of 
the ſaid governors, and atteſted by the governors then 


reſent, ſhall be taken to be as records; and the true co- 


pies thereof, or of the ſaid entries, being proved by one 
witneſs, hall be ſufficient evidence in law touching the 
Matters contained therein or relating thereto, /. 20. | 


he number of livings capable of augmentation hath. 
been Certificd as follows: 1071 livings not exceeding 10 
Fl „ 


* 


= 
Fr 


* 
. 
14 
: * 
y "oo « 
* 
« 
+ 2 
0 
þ* 
*r 
289 
5 
* 1 
— 
Fi'y 
* * 
\ 
0 
N 
1 ＋ 
Wh 
&F t 
pf 4 
75 
1 
. 
My 
= * 
N * 
1 
. & (73 5 
1 
—— 
s XN N 
of 4 
tk 8 
1 
1 
1 
15 
* 
* 
. 7 
£3 
d 7.0 
BY 
"BY 
1 
1 
5 
19 
0 
+ 
8 
0 
1 
14 H. 
4; it 
.* 
I 
"yy 
5 
Ni 
"ih 
8 x +0 
a 
8 
PY * 
#44 
17 
— 
nu” 8 
2 — 8 
AL 
1 
3 Wes 
"x; * 
Th 
| I 
4 
Wart” + 
5 2 \ 
n 
9 
Fa. »* WY. 
1 
WES 
= 
i WT "5 
„ 
1 
5 
© FJ 
's BY 
- 2 
aa 
q 4 
0 
3 
3 
4 
1 70 
5 »& 
7 4 
wo. k 
4 MEX 
1 
1 
: . v2 
I 
, * 
> 0% 
x 
3 
þ "4" $8 
4 
1 
1 
1 
599 i 
4 * 
1 
1 
" HIS 
3 
8 N 
L N * 
48 
7 
\ D 
$4.55 
Th 
74 $58 
Wk 
We 
5 
A 
1 
"75.0 
N 
LH 
[+ 
9 
Bt 
Et 
+hi 
i 
8 5 * 
n 1 
A WB 
* 
F 
, 3 
1 
' _ 
*\g 
5 1 pp 
* 
1 
| 
$28 
1 
7 x) [ 
 & 
"99 
9 e 
9 3 
1 
"7 
. . 
b BY. - 
— EIS 
N 5 * 
7 478K 
= 
"Li 
1 BI 
2 38 
» £468 
"SF 
= 
1 
8 
4 2 
o 
2 
* 
1 
1 4 
e 
{ 
0 12 
1 
0 9 £ 
5 Fr" i 
Ke? 
1 
e 
7 
18 
a 
f 1 
5 i 
7 
matt 
718 
n Is 
* 
8 
1 
vo - 
12 = 
. N. 
33 
3 
0 35 
3 
7 
-- 8% 
* 
38 
. 5 4 
<5 7 
OM 
8 
*. 
- ©» 
<8 
"4 
"8 
1 
Re” 
<2 
<= 
ES 4A 
i. 4 
* 
1 
: bh 
3 
"= 
. "3 
- kf 
1 
1 
1 
» ks 
BY. 
1 
Ty r 
Ee” 
* 
+ I 4 
1 
*& 
3 
<.-2x 
2 7 
1 
THY 
-, 1 
22 
19 
. ＋ 
BET 
4 2 F 
58 
' 4, 4M 
: þ 
6 1 
- x 
: 8 
= 
* 
2 
1 
, 4 07 * 
4 64 
+4 
7 BY 
1 JSP 
19 
1 
"> 
w_ 
4 boy, 
TON 
& 'Þ i 
We 
2.XY 
* 
F 
* 
fi 
* 
3 
* * 1 
b 


20 


8 


"A year, which may be augmented (by the bounty alone) 


. IS INDENTURE made the 


Firft fruits and tenths. 


71x times, purſuant to the preſent rules of the governors, 
which will make 6426 augmentations; 1467 livings 
above 101 and not exceeding 201 a year, may be augment. 
ed four times each, which will make 5868 augments. 
tions; 1126 livings above 201 and not exceeding 301 x 


years may be augmented three times each, which will 


make 3378 augmentations ; 1049 livings above 301 and 
not exceecing 401 a year may be augmented twice each, 


which will make 2098 augmentations ; 884 livings able 


401 and not exceeding 501 a vear, may be each once aug. 
mented, which will make 884 augmentations. 80 that 
in the whole there are 5597 livings certified under 501 2 
year, which will require (by the bounty alone) 1865, 
augmentations, before they will be advanced to 501 a 


year each, And thereupon, computing the clear amount 
of the bounty to make fifty five augmentations yearly, 


it will be 339 years from the year 1714 (which was the 


Fit year in which any augmentations were made) before 


all the ſaid livings can exceed 501 a year. And if it be 
computed, that half of ſuch augmentations may be made 


| : in conjunction with other benefactors (which is impto— 
bable) it will require 226 years before all the livings al- 


aa certined wil excced 501 a year. 


Tre; form of a decd of gift of money, to be executed b 


the donor; as the ſame hath been ſettled, and generally 
uſcd, ſince tne mortmain act of the 9 G. 2. c. 30. 


day of 
in the year of our Lord 1 A. B. 

4 C. in the county of D. of the one part; and the ga- 
vernsrs of the bounty of queen Aane for the augmentation of the 


| MAINTENANCE of the poor C. ergy, of the other part; IV itneſſuh, 
that the ſaid A. B. hath given and granted, and by theſe pre. 


Jenis doth give and grant, unto the ſaid governors, the = 


” 


4 —— ta be by 1 diſpoſed of and laid out, for a per; "etua! 
aug mentation of the [ vicarage] of E. in the county of i „ ani 


dieceſe of G. 5 ſuant to the rules and orders made and efid- 


bluped under the great feal of Great Britain for the diſpoſitim 


9 the faid bounty, Which ſaid ſum of — the ſaid A. h. 
«th hereby covenant und prome to and wh the ſaid gover nt, 


leo pay forthwith into the revenue of the ſaid governors, to las, 


effect in peſſeſſron for thi ſe and purpeſe aforeſaid, immediate. 


FJtem the making hereof, In witneſs, &c. 


2 | Note, 


e 


Firſt fruits and tenths. 

Note, this deed muſt be ingroſſed upon a five ſhilling 
famp ; and when executed, muſt be acknowledged by the 
donor, before a maſter, or matter extraordinary, i in chan- 
cery ; and afterwards inrolled in chancery. And if the 
donor dies within 12 calendar months after the execution 

of ſuch deed, the gift will be void. —Nor is any living 
capable (by cis preſent rules) of being augmented, which 
exceeds 451 a year, —The money given muſt be actually 


paid into the governors hands, as ſoon as may be after the | 


execution of ſuch deed or gift. 
Where any augmentation 1s intended with nds or 
tithes; ſuch lands or tithes muſt be immediately conveyed, 


by deed of bargain and ſale, to be executed in manner 


aforeſaid, and inrolled 1 in chancerys: according to the ſaid 
act, 


Form of an an; now afoally exceuted by the go- 
vernors, when any benefactor deſires it. 


bath by his deed indented, bearing date the —— — 
day if —— laſt paſt, duly atteſied "and enrolled in his majeſiy's 


high court of chancery, given and granted unto the governors 


of the bounty of queen Anne for the augmentation of the main- 
tinance of the poor clergy, the ' ſum of 2001, for the augmenta- 


1 of the [vicarge] of E. in the county of F. and dioceſe of 


G. Now the ſaid governors do hereby promije to give the 
fam of 2001 out of their revenue, to be added theret : the 
whols to be diſpoſed of,, and laid out, for the perpetual augmenta- 


tin of the fab [vicarage] of E. purſuant to the rules and or- 


ders made and eftabliſhed under Fa great ſeal of Great Britain, 
far the diſtribution of the ſaid heunty. Provide alway that 


the ſaid gift and grant be made compleat and efectual, accord- 


ing to the latute made in the ninth year of the reign of his late 


2 king George the ſecond, intituled, An act to reſtrain 


the diſpoſition of. lands, whereby the ſame become unali- 
enable. In witneſs wheresf, the aid gruernars baue cauſed 


— day of 


their common feal to be hereunto Vid this = 
—— the year of cur Lord 


— — 


Font. 


D 1 firſt baptiſm was adminiſtred publickly, as oc- 


caſion ſerved, by rivers: afterwards the baptiſt- 
J Was built at the entrance of the chulsh⸗ or very near 
| it ; - 


HERE AS A. B. of C. in the county of D. — 


269 


270 


| ept, and not converted to other uſes. And the water, wheriin 


the child fhall be baptiſed, ſhall not be kept above ſeven days in 


_ church and chapel where baptiſm is to be miniftred, the ſame t 


be ſet in the ancient uſual places: in worce "ey font the min * 
Hall baptize publicly. 


3 00 the year 1571. 


Every church to 


have a glebe, 


ce Y. Lind. 247. 


nochurch could be regularly conſecrated, Gibf, 601. 


Font. 


it; which had a large baſon in it, that held the perſons to 


be baptized, and they went down by ſteps into it. Af. 


terwards, when immerſion came to be diſuſed, fonts were 
ſet up at the entrance of churches. 1 Sfill. 146. 

2. Edm. There ſpall be a font of flone or other competent 
material in every church, which ſhall be decently covered and 


the font. Lind. 241. 


OF other competent material] In which the child may be 
dipped. Id. 


3. Edm. The fonts ſhall be kept locked up, 75 fear of fir 


For fear of ſorcery] This was ſome vulgar ſuperſtiticn, 
which Lindwood ſays, it is better to ſay noting of, than 
to explain. 44. 

4. By the rubrick of the 2 Ed. 6. it was ordered, that 
the water in the font ſhould be e once in every 
month at the leaſt. 

And on ne. oh the 98 there was a new be nedie. 
tion of it. 

5. By can. 81. e to a 3 ai 17 much 
neglected in many places, there ſhall be a font of tone in every 


Former conflitution] That is, amongſt the canons mad: 


Fornication. See Lewdnels. 


* — — — — p — a 
r n nr \ tad x Ab m—— * — — ‚U— P UU P P H H x 2 — — —— — 2 


. General council. See Synod. 
Gilbertine monks. See Monaäſteries. 


Elebe lands. 
E VERY church of common right | is intitled to 


houſe and glebe. And the aſſigning of thele 4 
the firſt, was of ſuch abſolute neceſſity, that without them 


2. Tye 


ceſlor, and to drive him to a real action, whereby he might 


| ſuperior, he ſhall reflore at his own expence without damage to 


general, 


Glebe lands. 271 


2. The fee ſimple of the glebe is in abeyance ; from Olebe lands are 


the french bayer, to expect: that is, it is only in the re- abeyance. 


membrance, exportation, and intendment of law. 1 Int. 
2. 

"And this was provided by the wiſdom of the law, for 

that the parſon and vicar have the cure of ſouls, and 

are bound to celebrate divine ſervice, and adminiſter the 

ſacraments: and therefore no act of the predeceſſor ſhall 

make a diſcontinuance, to take away the entry of the ſuc- 


be deſtitute in the mean time. 1 Jn/t. 441. 
After induction, the freehold of che glebe 1 is in the Freehold thereof 
oatſon, | Gib. 661. | | in the parſon. 
4. But yet he may not alienate the fame: Concerning vet not aliea- 
which, it was of antient time ordained by a conſtitution _ 
of archbiſhop Langton as followeth ; Being willing to pro- 
vide for the indemnities of churches, we do eflabliſh by the au- 
thority of this preſent council, that no ab bot, prior, archdeacon, 
dean or ather having any parſmage or dignity, nor any infe- 
rior clerk ſhall preſume to ſell, mortgage, infeoff de novo, or 
in any other manner altenate (without ob ſerving the form of 
the canon) the poſſeſſions or revenues of the dignity or church 
committed to them, to their kinsfalk or ſriends, or to any other 
whatſoever. And if any one ſhall preſume to do contrary here- 
unte, the ſame ſhall be void; and he who ſo preſumeth ſhall 
be deprived by his ſuperior of the parſonage or church which 
te hath injured, unleſs within a time to be appointed by his 


the church, that which he ſhall have alienated, And moreover, 
be who ſhall receive any eccleſiaſtical goods, and after admoni- 
tun ſhall preſume to detain the ſame, ſhall be excommunicated, 
ond nit abſolved until hg ſhall make reſtitution. And alſs the 
greater prelates ſhall obſerve the ſame. Lind. 149. 


Infesff” de novo] That is, ſo as that the grantee ſhall 
take to himſelf and his ſucceſſors the fruits and profits of 
the thing granted in fee, the eſtate remaining in the 
grantor. Lind. 149. This was before the ſtatute of 
Vaia emptares terrarum, which PT all ſuch grants ! in 


Without obſerving the form of the canon] That is, the 
biſhop might not do the ſame without conſent of the 
chaptet; nor other ecclefiafticks, without the conſent of 


the biſhop. 1 I. 144. 3 Co. 75. 
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1 
Glebe lands. 
Greater prelates] That is, greater than the abbot; aud 
ſo this conſtitution extendeth allo to the biſhops, Lin 
150. 

And by the ſtatute of the 12 Ed;T, l. 1. of * tha 
lord the king hath ordained, that if abbots, priors, k ceþers if 
hoſpitals and other religious houſes founded by him or by his pri. 
genitors, do from he: -cefarth aliene the lands given 19 ther 
hauſes by him or by bis progenitors ; the land ſhall be taken in 
the king's hands, and hoiden at his will, and the purcha er 
fall life bis. FEcavery as well of the lands as of the many 
that He pate, And if the houſe were founded by an earl, la. 
ron or other perſon ; for the lands fr altened, be from wh n 
or from tobeſe anceſtor the land fo aliened was given, ſhall hy 
a writ t recover the ſame land in demeſne. In like mane 
for lands given for the maintenance of a chantry, or of a lint 
in à church or chapel, or other alms to be maintained, if the 
land given be aliened : But if the land ſo given for a chow; 
light, ſuſlenance of poor people, or other alms to be maintaind 
or done, be not aliened, but ſuch aims is withdrawn by ti; 
ſpace of two years; an action ſhall lie for the donor or His hein, 
to demand the land jo given in demeſne, as it is ordained ir 
the ſtalute of Glouceſter for lands leaſed to do, or to render 
the fourth part of the value of the land, or more. 


Tf abbats, priors, keepers of hoſpitals and ather religious 

houſes | Seeing this act beginneth with abbots, and con- 
cludeth with other religious houſes ; biſhops arc not com- 
prehended within theſe words, for they are ſupcrior to 
abbots, and theſe words [other religious bouſes | ſhall ex- 
tend to houſes inferior to them that were mentioned be- 


ſore. 2 Inſt. 457. 


Or other alms to be maintained] This latter clauſe er- 
tendeth to lands or tenements given to any eccleſiailical 
. perſon; that is, either religious, as abbots, or priors: ; (7 

ſecular, as parſons of churches or others, for the finding 

fa chantry prieſt, or of a light, or any other charity ot 
alms- deeds, or when a chantry | is incorporated, and land; 
given for maintenance of the ſame. 2 Int. 459. 

And this branch being general, the ſame extendeta 25 
well to biſhops and al! other ſecular perſons or ecc! leaky 
cal as religious, conſiſting of one fole perſon or agore 
gate of many. 2 [nft, 459. 


Statute of Glouceſter] Which is that of the 6 4 . 


c. 4. which orcaineth, that if a man let his land to farm, 


or to find eſtovers, in meat or in cloth, amounting to tte 


tourth part of the very value of the land: and he which 


heide! if 


Glebe lands. 


voldeth the land fo charged letteth it lie freſh, fo that the 


party can find no diſtreſs there by the ſpace of two or 
three years to compel the farmer to render or to do as is 


contained in the writing or leaſe; the two years being 


paſſed, the leſſor ſhall have an action to demand the land 


in demeſne by a writ out of the chancery. | 


Yet ftill, they might have aliened, tho' not of them 


ſelves, yet with proper conſent as aforeſaid : for at the 
common law, if the biſhop with the aſſent of his chapter, 
or the abbot with the aflent of his covent, and the like, 
had aliened the land, the eſtate of the alienee could not 
have been avoided ; for they having a fee ſimple, were 


not reſtrained from alienation. But now, by the ſtatutes 


of the 1 Elix. c. 19. and 13 Eliz. c. 10. all gifts, grants, 


feoffments, conveyances or other eſtates, if they be con- 


trary to the tenor of the ſaid acts reſpectively, ſhall be 


utterly void and of none effect; notwithſtanding any con- 


ſent or confirmation whatſoever. 2 [n/t. 457. 
For by the 1 Eliz, c. 19. with regard to biſhops, it is 
enacted, that all gifts, grants, feeffments, fines, or other 


conveyances or eftates, to be had made done or ſuffered, by any 


archbiſhop or. biſhop, of any honours, caſtles, manors, lands, 


tenements, or other bereditaments, being parcel of the poſſeſ- 


an of his archbiſhoprick or b1ſhoprick, or belonging to the ſame, 


0 any perſon or perſons, bodies politick or corporate, whereby 


ory eſtate ſhould or may paſs from the ſame archbiſhop or bi- 


ſoup, or any of them; other than for the term of twenty one 


fears, or three lives, from ſuch time as any ſuch leaſe grant 
or aſſurance ſhall begin, and whereupon, the old accuſtomed 
jearly rent or more ſhall be reſerved and payable yearly during 


the ſaid term of twenty one years or three lives, —ſhall be ut- 


terly void and of none effect, | | T TE 

And by the 13 El. c. 10. with regard to all other ſpi- 
ritual perſons and corporations, it is enacted as followeth ; 
tor that ling and unreaſonable leaſes made by colleges, deans 
ene chapters, par ſons, vicars, and other having ſpiritual pro- 


nations, be the chiefefl cauſes of the dilapidations and the decay 
if al ſpiritual iivings and h:ſpitality, and the utter impover iſh + 


ing of all ſucceſſors-ircumberts in the ſame; it is enatted, that 
i leaſes, gifts, grants, ferffments, conveyances, or ether 
Hates, ro be made had done or ſuffered, by any maſter and 
feiirnws of any college, dean and chapter of any cathedral or cel- 


tate church, maſter or guardian of any hoſpital, parſon, vi- 


ar, or any other having any ſpiritual or eccleſiaſtical living 

ir any houſes lands tithes tenements or ether hereditameits, 

"eng parcel of the paſſeſſions of any ſuch college cat bedrai-churcn 
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Glebe lands. 
Great? r pretates} That is, greater than the abbot and 
ſo this conſtitution 18118 allo to the biſhops. Lad 


150. : 5 | | thre 

And by the Hatute of the 13 Ed. k. ft. 1. c. 41, Cu. con 
lord the king hath ordained, that if abbots, priors, keebers 7 iff 
hoſpitals and other religious hou uſes funded by him or by his pr oF 
genttors, 69 From he: -cefar: th PCT the lands given 19 ther \ 
houſes by him or by bis progenitors ; ; the land ſhall be taten int, {lv 
the king's hands, and hoiden at his twiil, and the purcha 890 
pail if 7 his rec very as well of the 1 as of the nie or ! 


that he paid, And if the houſe were founded by an earl, 4.140 
on or ober perſon ; for the lands 5 altened, he from ichen hay 
or or ft om rh anceſtir the land ſo aliened was given, jhall hay 
a writ to recover the ſame land in demeſne. In like mani 
fer lands given for the maintenance of a chantry, er of a l 
in a church or chapel, or other alms to be maintained, if t tle 
land given be alicned : But if the land ſo given for a chany;, 
light, ſuſtenance of poor people, or other alms to be maintain 
or dine, be not aliened, but ſuch aims is withdrawn by th 
ſpace of two years ; an action ſhall lie for the donor or his heir, 
to demand the land jo given in demeſne, as it is ordained ir 
the ſtatute of Glouceſter for lands leaſed to do, or to ende 
the faurth part of the value of the land, or more. 


If abbts, priors, keepers of hoſpital; and other religian 
houjes| Seeing this act beginneth with abbots, and con- 
cludeth with other religious houſes ; biſhops are not con 
prehended within thele words, for they are ſupzrior to 
abbots, and theſe words [other religious houſes] ſhall ex- 
tend to houſes inferior to them that were mentioned be- 


Tore. 2 Inſt. 457. 


Or other alms to be maintained] This latter clauſe e r. 
tendeth to lands or tenements given to any eccleſtail 
perſon ; that 15, either religious, as abbots, or priors ; « 
ſecular, as Ae of churches or others, for the iat 
of a chantry prieſt, or of a light, or any other charity 0 
alms-deeds, or when a chantry is incorporated, and lanzs 

given for maintenance of the fame. 2 Int. 459. 

And this branch bein 2 general, the ſame exten deik, 45 

rell to b. hops and all other ſecular perſons or ecciet! 


4 
cal as religious, conkfting of one ſole perſon or a92'* „ 
5 Sate of many. 9 [n/? 6 gf 459- f 

Statute of Glouceſter] Which is that of the 6 10 . 


75 + which orcaineth, that if a man let his land to fats, 
to find eſtovers, in meat or in cloth, amounting t 


fourth part of the very value of the land, and he 225 0 
| hoy dc 


Glebe lands. 
voldeth the land ſo charged letteth it lie freſh, fo that the 
party can find no diſtreſs there by the ſpace of two or 


three years to compel the farmer to render or to do as is 


contained in the writing or leaſe ; the two years being 
paſied, the leſſor ſhall have an 4 lion to demand the land 
n demeſne by a writ out of the chancery. | 

Yet ſtill, they might have aliened, tho' not of them- 
ſelves, yet with proper conſent as Ace for at the 
common law, if the biſhop with the aflent of his chapter, 


| or the abbot with the aſlent of his covent, and the like, 


had aliened the Jand, the eſtate of the alienee could not 
have been avoided ; for they having a fee ſimple, were 
not reſtrained from alienation. But now, by the ſtatutes 
of the 1 Elix. c. 19. and 12 Eliz, c. 10. all gifts, grants, 
feoffments, conveyances or other eſtates, if they be con- 
trary to the tenor of the ſaid acts reſpectively, ſhall be 
utterly void and of none effect; notwithſtanding any con- 
ſent or confirmation whatfoever: 2 Int. 457. 

For by the 1 Eliz. c. 19. with regard to biſhops, it is 
enacted, that all giſts, grants, feeffments, fines, or other 
cmveyances or eftates, to be had made done or ſuffered, by any 
archbiſhop or biſhop, of any honours, caſtles, ers, lands, 
tenements, or other bereditaments, being parcel of the poſſeſ» 


ans of his archbiſpopricꝶ or biſhoprick, or belonging io the ſame, 
i any perſon or perſons, bodies politick or corporate, whereby 
ony eſtate ſhould or may paſs from the ſanie archbiſhop or bi- 

d, or any of them; other than for the term of twenty one 
ears, or three lives, from ſuch time as any ſuch leaſe grant 
or aſſurance ſhall begin, and whereupon, the old accuſtomed 


jearly rent or more ſhall be reſerved and payable yearly during 
the ſaid term of twenty one years or three lives, hal. be ut- 
terly void and of nane effect, 

And by the 13 El. c. 10. with regard to all other ſpi- 
ritual per ſons and corporations, it is enacted as followeth : 
tor that ling and unreaſonable leaſes made by clleges, deans 


arc chapters, parſons, vicars, and «ther having ſpiritual fre, 


rittons, be the chnefeft cauſes of rhe di lapidations and the decuy 
4 ail ſpiritual livings and h: pi tality, and the utter ini po ves iſh- 

all fucceſſors incumberts in the ſame; it is enacled, that 
6: leaſes, gifts, grants, feeſfments, conveyances, or ther 
iictes, to be made had done or ſuffered, by any maſier and 
ſeirws of any college, dean and chapter of any cathearal or col 
lertate church, maſter or guardian of any hoſpital, par fon, - 


far, or any other having any ſpiritual or ecclef; aſtical living 


or any houſes lands tithes tenements ar ether hereditaments, 
leing parcel of the P*{feffrans 2 of — 4 /uch colle ge eathedral- chu c 
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Exchange. 


Wiſtes. 


chapel hiſpital parſanage vicarage or other ſpiritual promotien 
9 


fon or perſons bodies politic or corporate (other thay far 


cannot be made without conſiderable expence, it hath 


ot cqual or greater value. 45 


or the like; and if they do, a prohibition will be granted, 


Glebe lands. 


or any ways appertaining or belonging to the ſame, to any per. 


the term of one and twenty years, or three lives, from 


the tine that any ſuch leaſe or grant ſhall be made or grant. we 
ed, whereupon the accuſicmed veariy rent or more ſhall 3. il 
reſorved and payable during the ſaid term) fhall be utterly vid ie 
and of none ect. . core 
So that now they may not alienate, altho* with conſent chu 

as aforeſaid, for longer term than twenty one years or 03 
three lives. - = oy 1 If 
5. Nor by the ſame rule may they exchange, tho' they the) 
do it with Ike conſent; as it was laid down in Turther's Der 
caſe, T. 40 Eliz, where the parſon exchanged his glede 4 
land, and died; and tho? the ſucceſſor, by entring into the 
the exchanged lands and taking the profits did bind hin. to t 
ſelf for his own time (being made before the 13 Elz.) / 


Jan 
651 

8 
and 
may 
ir 
tit! 
5 E 


it was declared, that no fuch exchange ſince the 13 Elz. 
could be good. Yet in the chancery reports 5 C. in the 
caſe of Morgan and Clerꝶ, we find a decree made to con- 
frm an exchange of glebe for other lands. Gi, 661. 
But this is uſually done by act of parliament. 

But as exchanges in either of the ways abovementioned 


been ſometimes practiſed (eſpecially in laying together 


ſmall quantities of land for the ſake of incloſute and im- 
provement) for the incumbent to make anexchange during the 
his own time, in which his ſucceffors alſo will find the {MW thc 
ſame advantage; until by length of time all remembrances Wl ti: 
where the lands formerly lay ſhall be worn out: which WW: 
altho' it doth not operate to effect a legal title, yet no ( 
_ perſon being grieved thereby, will probably never be in- Wer: 
quired into and diſannulled, the 
And by the 1G. fl. 2. c. 10. where a benefice hath ſet 
been augmented by the governors of queen Anne's bounty, Wi! 
it ſhall be lawful, with the concurrence of the ſaid go- cal 
vernors, and the incumbent, pation, and ordinary, to luc 
exchauge all or any part of the eſtate ſettled for the aug- t 
mentation thereof, for any other eſtate in lands or tithes th 


b, So allo they may not commit waſte, by felling wood, 


for which there is a writ in the regiſter. G:4/. C1. 
But it bath been adjudged, that the digging of mines 
in giebe lands, is not waſte, and accordingly, when 4 


prohibition was prayed in the 15 C. 2. by the ear! 01 
| Rutland, it was denied; for ſaid the court, If this we 


accounted 


Glebe lands. 
cbunted waſte, no mines that are in glebe lands could 
ner be opened. 1 Lev. 107. 1 Sid. 152. 


„„ Glebe lands in the hands of the parſon ſhall not pay 
rhe to the vicar, tho* endowed generally of the tithes of 
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Tithes of lebe 


lands, 


lands within the pariſh; nor being in the hands of the 


cir ſhall they pay tithe to the parſon: and this is ac- 
cording to the Known maxim of the canon law, that the 
church ſhall not pay tithes to the church. But if the 


dear be ſpecially endowed of the ſmall tithes of the glebe 


þ.nds of the parſonage ; then he ſhall have them, tho' 
1 are in the hands of the appropriator. Gig. 601. 
b. p. 2. C. 2. 


$5 parſon leaſe his glebe ade, and do not alſo grant 


the tithes thereof; the tenant ſhall pay the tithes thereof 
to the parſon, Der: p. 2. c. 2. 1 RolPs Abr. 655. 

And if a parſon lets his rectory, reſerving the glebe 
lands ; he ſhall pay the tithes thereof to his leſſee. 
bol. 1 

8. By the 28 H. 8. c. 11. If any incumbent ſhall die, 
end before his death hath cauſed any of his glebe lands to be 


Gil. 


Incumbent dv. 


Inge 


nonured and ſown at his proper coſis and charges with any corn 
grain; in ſuch caſe every ſuch incumbent may make his 


tiament of all the profits of the corn growng upon the ſaid 
(be lands ſo manured and ſown. ſ. 6. 


But if his ſucceſſor is inducted before the ſeverance | 


thereof from the ground, the ſucceſſor ſhall have the tithe 


nereof; for altho? the executor repreſent the perſon of 


te teſtator, yet he cannot repreſent him as parſon, in- 
much as another is inducted. 1 Rzll's Abr. 655. 


Otherwiſe, if the parſon dieth after ſeverance from the 


ground, and before the corn is carried off; in this caſe, 
ine ſucceſior ſhall have no tithe : becauſe, tho? it was not 
et out, yet a right to it was veſted in the deceaſed parſon 
the ſeverance from the ground. 
base of deprivation, or reſignation, after glebe ſown : the 
uccellor ſhall have the tithe, if the cora was not ſevered 


Ia time of his coming in; otherwiſe if ſevered, 67% 
bz. | + = 5 | 


Goods of the Church. See Church. 


The ſame is true in 
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Hereſy, what. 


and favour; and not where the licence or diſpenſation i 


Lindw. 2 25 4. 


Gate. 


G CE is ſometimes uſed for a faculty, licence, 


diſpenſation ; but this ſeemeth to be only in all 


where the matter proceedeth as it were ex gratia, of one 


granted of courſe, or of neceſſity. Hd. Par. 353. 


Grail. 


R A 1L, gradale, is that book which containeth al 
th.t was to be ſung by the quire at high maſs ; the 
tracts, ſequences, hallelvjahs ; the creed, offertory, tri. 
ſagium, as allo the office for ſprinkling the holy water, 


| Guardian, See IUllls. 
Guardian of the ſpiritualties. See Biſhops. 
__ Gunpowder treaſon. See I)oliDays. 


Hearth penny. 


A AR TH PENNY isa areſcription for the tithe 


of wood cut down and uſed for fuel. 


Hereſy. 


Ws meth that among 1 hereſy is taken 
to be a falſe opinion repugnant to ſome point of 
doctrine clearly revealed in fcripture, and either abſolvte— 
| ly clential to the chriſtian faith, or at leaſt of moſt hg 
importance. 1 Haw, 4: 


Bu 


Hereſy, 

But it is impoſſible to ſet down all the particular errors 
which may properly be called heretical, concerning which 
there are and always nave been fo many intricate diſputes : 
r however the following ſtatute of the 1 El. c. I. which 
aſe rected the high commiſſion court, having reſtrained the 
ae ſame from adjudging any points to be heretical, but ſuch 
1 s are therein expreſſed; it hath been ſince generally hol- 

den, that altho' the high commiſhon court was aboliſhed 

by the {tatute of the 16 C. 1. c. 11. yet thoſe rules will 
4 be good directions to eccleſiaſtical courts in reinen to 
hereſy, 1 Haw, 4. 

By which ſaid ftatute of the 1 El. c. 1. it is e as 
felloweth: All ſuch furiſdictions privileges juperiorities and 
prehominences, ſpiritual and eccleſiaſtical, as by any ſpiritual or 


al rccefraftical power or authority have heretofore been or may 
the (awfully be exerciſed or uſed for the viſitation of the eccleſiaſtical 


"A fate and perſans, and for reformation order and correction o 
ter, lie ſame, and of all manner of hereſies ſchiſms abuſes,offences 
antes and enormities, ſhall for ever be unned and annexed 
10 the imperial crown of this realm. ſ. 17. 

Aud ſuch perſons to whom the queen fhall by letters patents 
under the great ſeal give authority to execute any juriſdiction 
ſpiritual, ſhall not in any wiſe have power to adjudge any mat- 
{rr or cauſe to be hereſy, Lut only ſuch as heretsfore have been 
aljudged to be hereſy, by the authority of the canonical ſcrip- 
lures, or by fome of the firſt four general councils, or by any 
iter general council wherein the ſame was declared hereſy by 
the expreſs and plain words of the ſaid canznical ſcriptures, or 
4 has hereafter fhail be judged or determined to be hereſy, 

ty the high court of parliament, with the Fans of the clergy. 
in aide convocation, ſ. 3b. 
ithe And this is the firſt boundary that was ſet to the extent 

ot hereſy as to the matter thereof, What only ſhall be ad- 
judged hereſy. 1 H. H. 406. : 

The ground of making which limitation was a retro- 
ſpect to the times of popery, in which ever thing was 
adjudged hereſy, that the church of Rome thought fit to 
call by that name, how far ſoever in its own nature from 
being fundamental, or from being contrary to the goſpel 
and the ancient dodring of the catholick church; ſuch as 
cen Wi beeking againſt pilgrimages, againſt the worthip of ima- 


t 0! Wi £65, againſt the neceſſity of auricular confelions, and the 
ite like, 614. 352. : 
bg Inſymuch that the canon law CE ER vp eighty eight 


GFerent ſorts of hereſy. Ayl. Par. 290. 
13 1 '2 | The 
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Power of the 
convocation to 
inquire thereof, 


to ſay ; until the judges ſhall be clear and final in their 


Power of the 
ordinary. 


fore any ſtatute for hereſy was made. 3 /. 39. 


Power of the 
temporalcourts. 


of hereticks. 1 H. H. 390. 8 


may declare what opinions are heretical : but it hath been 


Hereſy. 


The act indeed is not ſo particular and certain, 2 
might have been wiſhed ; for according to the inclination 
of the judge, poſſibly ſome would determine that to be 
hereſy by the canonical ſcriptures which is not at 41 
hereſy, nor contrary to the canonical] ſcriptures ; but Hoy. 
ſoever, it brought hereſy to a greater certainty than he. 
fore. 1 H. H. 467. | | 
2. Lord Hale ſays; Before the time of Richard the 
ſecond, that is, before any acts of parliament were made 


about hereticks, it is without queſtion, that in a conyg. 
cation of the clergy or provincial ſynod, they might end 


frequently did here in Eogland proceed to the lentencing 


Mr. Hawkins ſays; It is certain that the convocation 
queitioned of late, whether they have power at this day 
to convene and convict the heretick, 1 Haw. 4, 

And Dr Gibſon ſaith ; How far the convocation of each 
province, which had once an undoubted right to conti 
and puniſh hereticks in a ſynodical manner, doth || 
retain or not retain that authority, he will not preſum: 


Opinions, and that point ſhall have received a judicial es. 
termination. 616/259, | vos 
3. Tae dioceſan atone, as to eccleſiaſtical cenſutes, 
may doubtleſs proceed to ſentence hereſy. 1 H. H. 92, 
1 Ha-. 4. e e | 
And ſo might he hive done at common law, de 


But it is faid, that no ſpiritual judge, who 1s not 2 
biſbop, hath this power. I Haw. 4. 

And it hath becn queſtioned, whether a conviction be- 
fore the oidinary were a ſufficient foundation, whereon te 
ground the writ de beretico comburendo, as it is agreed tha: 
a conviction before the convocation was, 1 Hay, 4. 

For anciently, the temporal courts would not uſualiy 
burn the offender, without a ſentence from a provincial 
{yn6d..--3 K. K 292; | „„ ” 

4. It is certain, that a man cannot be proceeded againi 
at the common law in a temporal court merely for he- 
reſy ; yet if in maintenance of his errors he ſet up con- 


venticles and raite factions, which may tend to the difturd- 


ance of the public peace, it ſeemeth that he may in this 
reſpect be fined and impriſoned upon an indictment at i» 
common law. 1 Haw, 4. 


Ali 


Hereſy. 


Alfo a temporal judge may incidentally take knowledge, 
whether a tenet be heretical or not: as where one was 
committed by force of the ſtatute of the 2 H. 4. 6.48 
which is now repealed), for ſaying that he was not 
pound by the law of God to pay tithes to the curate ; and 


| ,nother, for ſaying that tho” he was excommunicate be— 
fore men, yet he was not fo before God; the temporal 


courts, on an habeas corpus in the firſt caſe; and an ac- 
ton of falſe impriſonment in the other, adjudged neither 


of the points to be hereſy within that ſtatute; for the 


king's courts will examine all things which are ordained 
by ſtatute. 1 Haw. 4. 

Alſo in a quare impedit, if the biſhop plead that he re- 
fuſed the clerk for hereſy ; it ſeems that he muſt ſet forth 


the particular point, that it may appear to be heretical 


tothe court wherein the action was brought, which having 


cogn zance of the original cauſe muſt by conſequence have 


3 power as to all incidental matters e for the der 
termination thereof. 1 Haw. 4. 
But if a perſon be proceeded againſt as an heretick i in 


the ſpiritual court pro ſalute anime, and think himſelf ag- 
erieved, his proper remedy ſeems to be to bring his ap- 


peal to a higher eccleſiaſtical court, and not to move for 


a prohibition from a temporal one, which as it ſeems to 


be agreed, cannot regularly determine or Ai e What 
ſhall be called herely. 1 Haw. 4. ö 

5. There is no doubt, but that at the common law 
one convicted of hereſy, and refuſing to abjure it, or fall- 
ing into it again after he had abjured it, might be burned 
by force of the writ de heretic ab Which was 
grantable out of chancery upon a certificate of ſuch con- 
viction ; but it is ſaid, that he forfeited neither lands nor 
goods, becauſe the Fee againſt him were only 


pro ſalute anime, But at this day, the ſaid writ de hære- 


ic comburendo is aboliſhed by the ſtatute of the 29 C. 2. 


£9. and all the old ſtatutes which gave a power to arrelt 


or impriſon perſons for hereſy, or introduced any forfei- 
ture on that account, are repealed : yet by the common 
law, an obſtinate den being excommunicate, is ſtill 
liable to be impriſoned by force of the writ de excommuni- 
cats capiendo, till he make ſatisfaction to the church, 
Haw, 4 © 

by 885 ſaid ſtatute of the 29 C. $60. It is enact- 
ed that the writ commonly called breve de hæretico combu- 


rendo, with all proc 755 and proceedings thereupon in order to 
thy executing ſuch writ, ar Naehe Bs ar depending thereuvmn, 


and 
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Þereſy, 


and all puniſhment by death, in purſuance of any eccleſraſiiza 
cenſures, ſhall be utterly taken away and aboliſhed, ſ. 1, 

Provided, that nothing in this act ſhall extend to tate away 
or abridge the juriſdiftion of proteſtant archbiſhops or biſhops, 

or any other judges of any eccleſiaſtical courts, in caſe of atheiſm, 
blaſphemy, hereſy, or ſchiſm, and other damnable doctrines and 
opinions; but that they may proceed to puniſh the ſame d 
carding to his maje/ly's eccleſiaſtical laws, by excommunitatinn, 
deprivation, degradation, and other eccleſiaſtical cenſures, wn 
extending to death, in ſuch ſort, and no other, as they might 
have done before the making of this aft, 1. 2. 


As they might have done before the making of this af] Up. 
on the abrogatirg of all the ancient ſtatutes made agaial 
hereticks, the cognizance of hereſy and puniſhment of 
hereticks returned into its ancient channel and bounds; 
and now belongs to the archbithop, as mctropolitan ct 
the province, and to every biſhop within his own proper 
dioceſe, who are to puniſh only by ecelefiaſtical cenſures, 
Ani ſo (ſaich loid Coke) it was put in ure in all queen 
Elizabeth's reign; and ſo it was reſ6Ived by th: chic 
juſtice, chief baron, and two other of the judges, upon 
_ conſultation in the 9 7a. in the caſe of Legate the heretick. 

Gi. 353. e 333 | 

But as no perſon can be indicted or impeached for be- 
reſy before any temporal judge, or other that hath tem- 
poral juriſdiction ; fo if a heretick be convicted of hereſy, 
and recant, he may not be puniſhed by the ecclefiaſtic:| 
law: as was reſolved in the 9 7a. in the caſe of Nicola. 
Fuller. Gibl. 353. 5 1 


 Hertof. 
I RIOT, in the ſaxon heregeat, from here, an army, 


and year, a march or expedition; was firſt paid in 
arms and horſes, to the lord of the fee, It was the prac- 
tice alſo to have a heriot paid to the pariſh prieſt; which 
was commonly the beſt or ſecond beſt horſe of the de: 
ceaſed, led before the corps, and delivered at the place ot 
ſepulture. Dalr. Feud. 54. Ken, Par, Ant. Gloſs, | 
And this was in the name of a mortuary or corſe pre- 
ſent : and ſo it was injoined by a conſtitution of archbi- 
mop JFinche;ſea, that if a perſon at the time of his * 
5 12 
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Heriot. 
tid two or more quick goods, the firſt beſt ſhould be 


ven to him to whom it was due (that is, to the lord of 
4 fee) ; and the ſecond beſt ſhould be referved to the 


church where the deceaſed perſon received the ſacraments | 


whilſt he lived. Lind. 184. 
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V the 3 & 6 Ed. e. 3. Hreſnuch ar at all 


1 5 5 
B times inen be not b min4ful is laud and praiſe God, 
ſo ready to refort and hear God's holy word, and to come to the 


bly communion and other laudable rights which are to be ob- 


ſerved in every chriſtian congregation, as their bounden duty 


bth require ; therefore to call men to remembrance of their duty 
ond to help their infirmity, it hath been wholeſamely provided, 


that there ſhould be ſome certain times and days appointed, 
wherein the chriſtians ſhould ceaſe from allother kind of labours, 


and ſhould apply themſelves only and wholly unto the aforeſaid 


holy works, properly pertaining unto true religion; the which 


times and days ſpecially appointed for the ſame are called holi- 


day, not for the matter and nature either of the time or day, 


nur for any of the ſaints ſake whoſe memories are had on thoſe 


day; {for fo all days and times confidered are God's creatures, 
orl all of like holineſs) but for the nature and condition ef 


thiſe godly and holy works wherewith only God is to be honoured, 


281 


and the congregation to be edified, whereunto ſuch times and 


days are ſanctiſted and hallowed, that is to ſay, ſeparated from 
All profane uſes, and dedicated and appointed not unto any faint 


Ir creature, but only unto Gd and his true warſhip ; neither is 


it ts be thought, that there is any certain time or definite num- 
ter of days preſcribed in holy ſcripture, but that the appointment 
bath of the time, and alſi of the number of days, is left by the 
authority of God's word to the liberty of Chriſi's church, to be 


| determined and aſſigned orderly in every country, by the diſcre- 


tron of the rulers and miniſters thereof, as they ſhall judge maſt 
xpearent to the true ſetting forth of God's glory, and the edi- 


fication of their people - it is therefore enatted, that all the days 


bereafter mentioned ſhall be kept and commanded to be kept 
bilidays, and none other; that is to fay, all ſundays in 


the year, the days of the feaſt of the circumciſion of our Lord 


Jeſus Chriſſ, of the epiphany, of the purification of the bleſſed 


vrgin, of St. Maithie the apoſile, of the annunciation of the 
= virgin, of St, Mark the evangeliſt, of St, Philip 
| | e . . and 


war.” 
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and Jacob the apoſiles, of the aſcenſion of our Lord 772 
Chrift, of the nativity of St. Fohn Baptiſt, of St. Pe 
the apoſtle, of St. Fames the apoſile, of St. Barthmyy 
the apgſtle, of St. Matthew the apoſtle, of St. Michael jt, | 
archangel, of St. Luke the evangeliſt, of St. Simon and 
Jude the apoſtles, of all ſaints, of St. Andrew the 792 
of St, Thomas the apoſtle, of the nativity of our Lord, of $t, 
St-phen the martyr, of St. Fohn the evangeliſt, of the ku 
znccents, monday and tueſday in eaſter week, and monday ant 
eurſday in whitſun week ; and that none other day ſhall be kr 
and commanded to be tept holy, or to abſtain from lawful vadily 
aber, i; I 8 : 5 N 
And it. ſpall be lawful to all archbiſhops and biſhops in thir 
 diveeſes, and to all other having ecclefia/tical or ſhiritual juriſ. 
didtion, to enguire of every perſon that jhall offend in the pre. 
miſſes, and to puniſh every ſuch offender by the cenſures of tit 
church, and to enjoin them ſuch penance as the ſpiritual Judre 

by his diſcretion ſhall think meet and convenient. ſ. 3. 
Provided, that it ſhall be lawful for every huſbandman, l- 
bourer, fiſherman, and every other perſon of what eflate degiis 
er condition he be, upon the holidays aforeſaid, in harveſt, or 
et any other time in the year when neceſſity ſhall require, u 
labour, ride, fiſh, or work any kind of work, at their fit 

_<vills and pleaſure. 1.6. 1 po 
Provided, that it all be lawful to the knights of the rigit 
honourable order of the garter, to keep and celebrate ſulennl 
ime feaſt of their order, commonly called St. George's feat, 
yearly on the 22, 23, and 24th days of April and at ſui 
ether times as yearly jhall be thought convenient by the king and 
the jaid knights of the ſaid honourable order, ſ. 7. 
his act was repealed in the firſt year of queen Mary; 
and in the firſt of queen Elizabeth a bill to revive the ſame 
was brought into parliament, but paſſed not; ſo that th: 
repeal of queen Mary remained upon this act till the fit 
year of king James the firſt, when this repeal was taken 
off. In the mean while, the kalendar before the book of 
common prayer had directed what holidays ſhould be ob- 
ſerved; and in the articles publiſhed by queen E'izavein 
in the ſeventh year of her reign, one was, that there de 
none other holidays obſerved, beſides the ſundays, but 
only ſuch as be fet out for holidays as in the faid ſtatute 
of the 5 & 6 Ed. 6, and in the new kalendar autborized 
by the queen's majeſty: who appears in other inſtances 
(as ſhe did probably in this) to have greatly diſliked tie 
Parliament's intermeddling in matters of religion, 45 927 
| ering 
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bering of which ſhe reckoned one great branch of the 
royal ſupremacy. Gibſ. 245. 3 5 
2. Rubrick before the common prayer. A table of all Feaſta. 
„ feats that are to be objerved in the church of England 


nd throughout the year: — All ſundays in the year, the cir- 
. cumcifion of our Lord Feſus Chriſt, the epiphany, the conver- | | 
. fm of St. Paul, the purification of the bleſſed virgin, St. 1 
ih "Matthias the apoſile, the annunciation of the bleſſed virgin, ; 
17 gt. ilark the evangeliſt, St. Philip and St. James the apo= _ ö 


t files, the aſcenſion of our Lord Feſus Chrift, St. Barnabas, 


—— 


= a 9 
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6. nativity of St. John the Baptiſt, St. Peter the apoſile, St. 

James the apoſtle, St. Bartholomew the apeſile, St. Matthew i 
ir the apofile,, St. Michael and all angels, St. Luke the evange- 
. % St. Simon and St. Jude the apoſtles, all ſaints, St. An 1 
„be the apaſtle, St. Thomas the apoſtle, the nativity of our 5 
107 Lird, St. Stephen the martyr, St. John the evangeliſt, the i 
0 bah innecents, monday and tueſday in eaſter week, monday and il 

lueſday in whitſun week, 5 | 
X [n this table it is obſervable, that all the ſame days are | 
15 repeated as feaſts, which were enacted to be Holidays 
67 by the aforeſaid ſtatute: and alſo theſe two are added, 

t viz, the converſion of St. Paul, and St. Barnabas, which 
* perhaps were omitted out of the ſtatute, becauſe St. 

Paul and St. Barnabas were not accounted of the number 
lt of the twelve, But in the rubrick which preſcribeth the 
10 leſſons proper for Holidays, thoſe two feſtivals are ſpecified 
/ WH under the denomination alſo of Helidays. But their eves 
% de not appointed by the kalendar, as the eves of the 
ind pthers-are, to be faſting day ess 

3. By Can. 72. No miniſter ſnal], without the licence p,ging days; 
y; and direction of the biſhop under hand and ſeal, appoint _ 
ne or keep any ſolemn faſts, either publickly, or in any pri- 


vate houſes, other than ſuch as by law are, or by publick 
authority thall be appointed, nor ſhall be wittingly preſent 
at any of them; under pain of ſuſpenſion for the firſt. 
fault, of excommunication for the ſecond, and of depo- 
ſition from the miniſtry for the third. „ 
By the 2 & 3 Ed. 6. c. 19. Albeit the king's ſubjefs 
mw having a more perfect and clear light of the geſpel and 
rue word of God, thra' the infinite mercy and clemency of al- 
mighty God, by the hands of the king's majeſly, and his moſt 
noble father of famous memory, and thereby perceiving that one 
day or one kind of meat of it ſelf 1s net more holy, more 
pure, or more clean than another ; yet foraſmuch as divers of 
| the king”s ſubjetts, turning their knowledge herein to ſatisfy 
their ſenſuality, have of late times more than in times paſt 
4s Sk 2 EEE. Wok wn broken” 
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| broken and contemned ſuch abſtinence which hath been uſed in 
this realm, upon the fridays, and ſaturdays, the embring dap, 
and other days commanly called vigils, and in lent, and thr 
accuſtomed times : the king's majeſly, conſidering that due and 
godly abſtinence is a mean to virtue, and conſidering alſo ſye. 
cialiy that fiſhers and men uſing the trade of living by fiſhing 
in the ſea may thereby the rather be ſet on work, and that 
by eating of fiſh much fleſh ſhall be ſaved and increaſed ; and 
alſo fer divers other conſiderations and commodities of thi 
realm, doth ordain and ena? with the afſent of the lords ſhi- 
ritual and temporal and the commons in this preſent parliament 


aſſembled, that all manner of ſtatutes laws con/litutians and ing 
_ uſages, concerning any manner of fajling or abſtinence from vit 
any kinds of meats, heretofore in this realm made or uſcd pen 
Hall loſe their force and ſtrength and. be void and of none ill. ofe 
„ | . 


nd alſo that no perſan ſhall willingly and wittingly eat ary lip 
manner of fleſh upon any friday or ſaturday, or the embring obj 
days, or in lent, nor at any other day commonly reputed as a 2 
fi, day, wherein it hath been commonly uſed to eat fiſh and nt 

| fleſh; on pain of 105 far the firſt offence, and impriſonment dit 

Dr ten days, and during the time of his impriſonment to ab- di 
Jain from eating any manner of fleſh; for the ſecond offence mM: 


20 5, and impriſonment twenty days, and during the time of < 
his impriſonment to abſtain from eating any manner of fliſb: hi 
and ſo like pain and impriſonment, as often as he ſhall after 
_ wards offend, ſ. 2, 3. 5 . „ a! 
And the juſtices of gaol delivery, and of the peace, ſhall d 
have power to inquire of, hear, and determine the ſame; as in b 
cajes of treſpaſs, or other offence againſl the peace: Half if l/ 
wich forfeitures ſhall be to the king, and be eftreated into the lc 


exchequer, as other fines for any treſpaſs or «ther offence 
againſt the peace; and half to him that will ſue in any of the | 
hing's courts of record.” . 4 
Provided, that this flatute Pall not extend to any perſon 
that hath obtained any licence of the king; nor to any perſin 
being in great age, and in debility and weakneſs thereby; nr 
to any perſon being fick or notably hurt, without fraud or civin, 
during the time of his ſickneſs ; nor to any woman being with 
child, or lying in child bed, for eating of ſuch one kind of fleſh 
as ſpe ſnall have great luſt unto; nor to any perſon being in 

_ priſon for any other offence than againſt this adi; nor to any 
that ſhall be the king's lieutenant deputy or captain cf any of hit 
majefly's army hold or fortreſs, but the ſame themſelves may eat 
Fleſh, and licenſe their ſoldiers to do the fame, in time pro- 
hibited, upon the want and lac# of other kind of vidual ; vor 
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„ St Laurence even, St Mark's day, or any other day or even 

ting abrogate; neither to any ſuch as heretofore have obtained 

any licence in due form of the archbiſhop of Canterbury. ſ. 5. 
And all arehbiſbops, biſhops, archdencons, and their officers 


ſuall have power to enquire of offenders in the premiſſes : and 


preſent the ſame to ſuch, from time to time, as by virtue of this 
12 have authority to hear and determine the ſame. ſ. 6. 
Provided, that no perſin be moleſted en this act except he be 


accuſed, convented, or indifted, within three months after the 


offence committed, ſ. 7. 
By the 5 & 6 Ed. 6. c. 3. Rory + even or day next go- 
ing before any of the aforeſaid days of the feaſts of the nati- 


vity of our Lord, of eaſter, of the aſcenſion of our Lord, 


pentecgſt, and the purification, and the annunciation of the | 


aforeſaid bleſſed virgin, of all ſaints, and of all the ſaid feaſts 


ef the apoſtles ( other than of St John the evangeliſt, and Phi- 


lip and Jacob) ſhall be faſted, and commanded to be kept and 


obſerved ; and none other even or * ſhall be commanded to be 


faſted. ſ. 2. 


And it hall be FOTO to all archbilhots and biſhops i in their : 
dirceſes, and io all other having eccleſiaſtical or ſpiritual juriſ- 
dition, to inquire of every perſon that ſball offend in the pre- 

miſſes, and to puniſh every ſuch offender by the cenſures of the 
church, and to enjoin them ſuch penance as the ſpiritual Judge ty 


his diſcretion ſhall think meet and convenient. 1. 3. 


Provided, that this act ſhall not extend to abrogate or take © 
away the abſtineuce from fleſh in lent, or on fridays and ſatur- 


dy, or any other day which is already appointed ſo to be kept, 


by virtue of the aforeſaid att of the 2 & 3 Ad. 6. c. 19. : 
ſaving only of thaſe evens or days wherecf the Donny next fol- 


lowing is abrogated by this ſtatute, ſ. 4. 
And provided, that when any of the ſaid feaſt 7 the evens 


whereof be by this fAlatute commanded to be oBferved and kepr 
faſling days) do fall upon the monday ; then the ſaturday next 


before, and not the ſunday, ſhall be commanded to be faſted for 
the even of any ſuch feaſt or holiday. ſ. 5. 


Other than of St John the evangeliſt, ard of Philip and 


Jacob! The one of which falleth within the chriſtmas 
holidays; and the other within the paſchal nec niex, be- 
twixt eaſter and whitſuntide. Gib/. 252. 

By the rubrick, the table of vigils and faſts and days of 


abſtinence to * obſerved in he year, is as followeth | 


(which altho' not in words, yet in ſubſtance is the fame, 
with what is above expreſſed in the aforeſaid ſtatute ; } 


VIZ, the evens or vigils before the nativity of our Lord, the pu- 
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me to, St Matthew, St Simon ad St Fude, St Andrew, 9. 


upon people were not only to faſt, but to watch or wake 


abſtinence are as followeth: 1. The forty days of i 
2. The ember days, at the four ſeaſons ; 3 being the wedneſday, 
friday, and ſaturday, after the fi-/t ſunday in lent, the feaſt 
© 4 pentecoft, September the fourteenth, and December the thir- 
teenth. 3. The three rogation days ; being the monday, tu 


Lord. 4. All the fridays in the year, except chriſlmas aay, 


church very early; and particularly by the church of 


gas, from whence (and not from embers, or from the greek 


ſigniſies a circle, a circuit, or courſe; and therefore they 
may be not improperly called the circular faſts, or faſts in 
courſe, being obſerved in the four ſeaſons on which the 
Circle of the year turns, and accordingly called by the 
canoniſts jejunia quatuor temporum, or faſts of the four 

| quariers of the year, Gibſ. 252. 


name, from certain rules or ordinances for abſtinence or 


ſumed the power of compulſion; and which therefore he 
called by the gentle name of rogation: and thence the 


Was called rogatio, and not lex, decretum, flatutum, ot the 


Holidays. 
rification of the bleſſed virgin Mary, the annunciation fi, 


Bleſſed virgin, eaſter day, aſcenſion day, pentecoſt, St Mt. 
thias, St John Baptift, St Peter, St James, St Barth. 


Thomas, all ſaints. And if any of theſe feaſls fall upon a min. 
day then the vigil or faſt day ſhall be kept upon the Jaturdq;, 
and not upon the ſunday, next before it. 


Vigils] Vigil was ſo called a vigiliis, becauſe there. 


by night, and pray. Gib. 25 2. 
And by the rubrick aforeſaid, the days of falling or 


day, and wedneſday, before holy thurſday or the aſcenſion of cur 


The ember days] Ember days were faſts obſerved in the 
England in the Saxon times, who called them ymbryne da- 


niasgeu, as ſome have conjectured) our name of ember days 
is to be derived, The Saxon embryne (ſays Dr Marſhal) 


Rogation days] Dr Grey ſays, the rogation days were 
ſo called; from the extraordinary prayers and ſupplies: 
tions which, with faſting, were at this time offere 
God by een chriiinks. Grey Abr. Cod. 101. 

But Dr, Godolphin ſays, the rogation days had their 


days of faſting, which the biſhop of Rome recommended 
to be obſerved by the weſtern churches, before that he aſ- 


week of abſtinence, a little before the feaſt of pzntecoſt, 
was called the rogation week, the time of abſtinence be- 
ing appointed at "the beginning by that ordinance which 


like. Cod. 129. 
1 7 
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By the 5 El. e. 5. intitled, An act touching political 
conſtitutions for the maintenance of the navy; For the 
maintenance of the navy, and for the ſparing and increaſe of 
fi victual, it ſhall not be lawful to any perſon to eat any 
feb upon any days now uſually obſerved as fiſh days; on pain 


[20s or one month's cloſe impriſonment without bail, 35 


llc 7; 16.22] . 15. 


And every perſon within whoſe houſe ſuch offence ſhall be 
tne, and being privy or knowing thereof, and not effectually 


qubliſhing or diſcloſing the ſame to ſome publick officer having 
authority to puniſh the ſame ; ſhail forfeit [13s 4d. 35 El. 
C. 7 . IS ] f. 16. | 


All which forfeitures for not ab/laining from meats, ſhall be 
ne third to the queen, one third to the informer, and one third 


tr the common uſe of the pariſh where the offence ſhall be com- 


nitted; and to be levied by the churchwardens after conviction 


in that behalf. ſ. 16. 


| Provided that nothing in this af? contained, concerning the 
uting of fl:ſh, ſhall extend to any perſon that hereafter ſpal! 

have any ſpecial licence, upon cauſes to be contained in the ſame 
licence, and to be granted according to ihe laws of this realm in 


ſuch caſes provided. ſ. 17. ET 
All and every of which licences ſhall be wvoaid, unleſs they 


contain theſe conditions; vix. every licence made to any perſon 


leing of the degree of a lord of parliament, or of their wives, 


call be upon condition, that every ſuch perſon ſo to be licenſed, 
j,all pay to the poor mens box, within the pariſh where they 


dwell, on the feaſt of the purification or within ſix days after, 
bs 84; the fame to be paid within one month next after the 
Jane feaſt, on pain of forfeiting the licence : and every licence 
4% any perſon of the degree of a knight, or a knight's wife, 
ſhall be ugon condition, that every ſuch perſon ſo licenſed ſhall 
pay yearly 13s 4 d as aforeſaid: and every licence io any 
perſon under the degrees aboveſaid, ſhall be upon condition, that 
73 perſon fo licenſed ſpall pay yearly 65 8 d as aforeſaid. 
£6 


Provided, that no licence all extend to the eating of any 


tet, at any time of the year; nor to the eating of any veal in 

27 from the feaſt of $t Michael, unto the firft day of 
D. 1.19 ks „„ Ds. 
Provided, that all perſons which by reaſon of notorious ſick 

reſs ſhall be inforced, for recovery of health to eat fleſh for the 


me of their ficneſs, ſhall be ſufficiently licenſes by the biſhip 
of tue dioceſe ; or by the parſon vicar or curate of the pariſh 


where ſuch perſon ſball be ſich, or of one of the next pariſh ad- 


juning, if the ſaid parſon vicar or curate of his own pariſh be 
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and accuſtomed licences. ſ. 23. 


or other courts, ſhall have power to inquire of offenders again! 
this act, as well by the caths of twelve men, as otherwi 


other head officers ſhall have power to make ſuch proceſs, «i 


a2. ſhall be of any effect to put any perſ5n to anſwer, except 


(except ſuch perſons as for ſictneſs ſhall far the time be licenſed 


eaten at their table, one uſual diſh of ſea fiſh freſh or ſalt, t1 be 
likewiſe ſerved at the ſame table, ana to be eaten or ſpent with- a 


Holidays. 


wilful, or if there be no curate within the fame pori /; 
which licence ſhall be made in writing, and figned by ſuch l. 
ſhop parſon vicar or curate, and not endure longer than the tiny 
of the ſickneſs ; and if the ſickneſs continue above eight days of. 
ter ſuch licence granted, then the licence ſhall be regiſtred in ih; A 
church book, with the knowledge of one of the churchwarden;, of tt 
and the party licenſed ſhall give to the curate 4.4 for the entry of fi 


thereof; and that licence to endure no longer but "my fer thy tickl 


time of his ſickneſs. 1. 20. | ing! 


And if any licence by any parſon vicar or curate be grante be 
to any perſon, other than ſuch as evidently appear to bavi nerd ever 


thereof by reaſon of their ſickneſs : nat only every ſuch liceny tify, 


ſhall be void, but alſo every ſuch parſon vicar or curate. ſha this 


| forfeit for every ſuch licence . granted, 925 mari, or t 


3 4 | law 
Provided, that all ſuch perſons as heretofore Were or ourht ſore 


10 be licenſed, by reaſon of age or other impediment or cauſe, by = 


order of the eccleſiaſtical laws, ſhall 29 the ſame priviee 


And juſlices of the peace in their ſe 7 ns, and mayors and 


other head officers in cities and towns corporate in their feſſins 


by information and nals Ca to hear and determine the ſan, 
1. 30. 

And they may make proceſs againſ! the offenders, as = 
indi9ment of treſpaſs. ſ. 31. | 


And for levying the forfeitures, the ſaid juſtices mayors ur 


they Mall think good by their diſcretions. 1. 34. 
Hut no information at the ſuit of any perſon concerning tis 


the fume be within half a year after the offence done; and n 
zr/ormation or preſentment for the queen, ſhall be of any «fit 
4% put any perſon 10 anſwer, except the lame be within one yer 
a/ter the offence done. 1. . 

Provided, that ſuch pe: Jens as ſhall 3 upon good ant j 77 
conſider ation, any lawful licence to eat 700% upon any fi gay 


by the biſhop of the dioceſe, or by their curates, or ſhall be 1 
cenſed by reaſon of age or other impeaiment allatel heretofore 
by the eccleſiaſtical laws of i this realm ;) foall be bound by force 
of this flatuie to have for every one diſh of fie 2/þ ſerved to be 


out fraud or cavin, as the like kind is or fball be uſually * , 


or ſpent on ſaturdays. 1, 37+ 
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And this article to be taten and interpreted in the favour of 


| expence of ſea fiſh ; and the offender to be puniſhed in lite man- 


ner as is ordered by this flatute for puniſhment of ſuch as ſhall 


wat fieſp upon Fridays, ſaturdays, or other fiſh dazs. 1. 38. 
And becauſe no manner of perſon ſhall mijudge of the intent 
of this Hatute, limiting orders to eat fb, and to forbear eating 
of fleſh, but that the fame is purpoſely intended and meant poli- 
tickly for the increaſe of fiſhermen and mariners, and repair- 
ing of port towns and navigation, and not for any ſuper/lition to 
he maintained in the choice of meats : 1t is enatted, that whoſn- 


ever ſpall by preaching, teaching, writing, or open ſpeech 20 


tiff, that any eating of fiſh, or forbearing of fleſh, mentioned in 


this flatute, is of any neceſſity for the ſaving of the ſoul of man, 


or that it is the ſervice of God, otherwiſe than as other politick 


laws are and be; that then ſuch perſons ſhall be puniſhed as 


ſpreaders of falſe news are and ought to be, 1. 39, 40. 
And by the 27 El. c. 11, ſ. 4. To the intent that the fri- 
dtys, ſaturdays, and days appointed by former laws to be fiſh 


days, may the better be obſerved, for the utterance and expence 


ef fiſh, and for the ſparing of fleſh; no innbolder, taverner, 


alebouſekeeper, common wvittualler, common cook, or common 


table keeper, ſhall utter or put to ſale, or cauſe to be uttered or 
ut to ſale, on the ſaid days, not being chriſimas day, or upon 


am day in the time of lent, any kind of victuals except it be to 


ſuch per ſens reſorting to his houſe as ſhall have lawful licence to 


eat the ſame, (according to the tenor of the 5 El. c. 5.); on 


fain of 5 l and ten days impriſonment without bail, one third 
to the queen, one third to the lord of the leet where the offence 
ſhall be committed, and one third to him that ſhall ſue in any of 
her majeſiy's courts of recird « and the ſaid offences, by virtue 
of this ſtatute, Hall be inguired of heard and determined, in 


manner and form as 15 expreſſed for the offences contained in the 


ſaid ſlatute of the g Fl. 


Lord Coke ſays, before theſe acts the eating of fleſh on 
fridays was puniſhable in the ecclefiaſtica! court; as yet 


200. | . 

4. Rubrick after the nicene creed : the curate ſhall then 
declare to the people, what holidays or faſting days are in ihe 
wet following to be obſerved. . 

Can, 64. Every parſon vicar or curate ſhall in his ſe— 
veral charge declare to the people every ſunday, at the 
time appointed in the communion book, whether there be 
any holidays or faſting days the week following. And if 


it is, the juriſdiction being ſaved by the laid acts. 3 Int. 


Repairing to 5 
church un ho- 


das. 


any do hereafter wittingly offend herein, and being once 


*dmoniſhed thereof by his ordinary, ſhall again omit that 
ER 
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church of England preſcribed on that behalf; that is, if 
publick prayers, in acknowledging their offences to G 
been, in oftentimes receiving the communicn of the boch 


and blood of Chriſt, in viſiting of the poor and ſick, u. 
1vg all godly and ſober converſation. : | 


July, having no lawful or reaſonable excuſe to be abſent, u. 
deavour themſelves to reſort io their partſh church or chapel a. 
cuſtomed, or upon reaſonable let theres, to ſome uſual plu 
where common prayer and ſuch ſervice of God ball be uſd i 


' puniſhment by the cenſures of the church, and alſo upon jai 


ſhall for their offences firjt receive puniſhment of the rin!) 


Holidays. 
duty; let bim be cenſured according to law, until he fob. 
mit himſelf to the due performance of it. 

Can. 13. All manner of perſons within the church 
England ſhall from henceforth celebrate and keey g;: 
Lord's day commonly called ſunday, and other hol de, 
according to God's will and pleaſure and the orders of the 


hearing the word of God read and taught, in private 2nd 


end amendment of the ſame, in reconciling themſcht 
charitably to their neighbours where diſpleature hat 


Can. 14. The common prayer ſhall be faid or ſung, 
diſtinctly and reverently, upon ſuch days as are appom. 
ed to be kept holy by the book of common prayer, and 
their eves. | ons „„ 


By the x El. c. 2. Every perſon hall diligently and fail- 


fuch time of let, upon every ſunday and other days ordained al 
uſed to be kept as holidays, and then and there to abide cri; 
and ſoberly, during the tinie of the common prayer, preaching,” 
other ſervice of God there to be uſed and miniſtered : on pun! 


that every perſon ja offending ſhall forfeit for every ſuc) H 
12d, to be levied by the churchwardens of the pariſh wn 
ſuch offence ſhall be done, to the uſe. of the poor of the ſamt fe- 
Triſh, of the goods lands and tenements of ſuch offenaer, ty ui) 
CC | : 15 
Provided, that whatſocver perſons ending in the primij, 


having a teſtimonial thereof under the ordinary's ſeal, Pall 1 
for the ſame offence efiſoons be convicted before the juſtices ; i 
likewiſe receiving for the ſaid offence puniſhment firſt i 
Juſtices, ſhall not for the fame Jence eftſoons 1 ecerve puniſtuin 
_ of the ordinary. ſ. 24. : 3 
And the juſtices of aſſize may hear and determine the jt 
and make proceſs for execution as they may do in caſes of f. 
6 „ 

Or the ſume may be determined by one juſtice of the pecet; 
whem it ſhall be lawful, on proof to him made of juch defi 
by cenſiſſiun er oath of witneſs, ts call the party befort li 

LY 


Holidays. 
end if he ſhall nit make a ſufficient excuſe, and due proof 
thereof to the ſatisfaction of the ſaid jujlice, he ſhall give war- 
rant to the churchwardens of the pariſh where the party ſhall 
well, to levy 12 d for every ſuch default by diſtreſs and ſale ; 
and in default of ſuch difireſs, ſhall commit him to priſon till 


payment be made: which forfeiture ſhall be applied to the uſe 
of the poor of that pariſh wherein the offender ſhall awell at the 


time of the effence committed, 3 J. c. 4. f. 27. Provided, 
that proſecution be within one month, ſ. 28. 
But this ſhall not extend to qualified proteſtant diſſent- 
ers, Who repair to ſome place of religious worſhip allow- 
ed by the toleration act. 1 V. c. 18, . 
5. By the 27 H. 6. c. 5. Conſidering the abominable in- 
jurtes and offences done to almighty God. and to his ſaints, al- 
ways aiders and ſingular aſſiſters in our neceſſities, becauſe of 


fairs an markets upon their high and principal feaſts as in the 
feaſt of the aſcenſion of our Lord, in the day of corpas chrijli, in 


ihe high ſeaſt of the aſſumptien of our bleſſed lady, the day of ail 
ſaints, and on geod friday, accuſlomably and miſerably holden 


end uſed in the realm of England; in which principal and 


4 


{r/lrval days, for great earthly covetiſe, the people 15 more will- 
% ved, and in bodily labour foiled, than in other ferial 


ini, as in faftening and making their beotht and /talls, bear- 
ing and carrying, lifting and placing their wares outward and 
homeward, as tho they aid nothing remember the horrible defil- 


ing of their ſouls in buying and ſelling, with many deceitſul lies 


and falſe perjury, with drunkenneſs and jtrifzs, and ſo ſpecially 


wihdrawing themſelves and their ſervants from divine ſervice ; 
it is ordained, that all manner of fairs and markets in the ſaid 


principal feaſis and good friday ſhall clearly ceaſe from all ſhew- 


mg of any goods or merchandiſes ( neceſſary victual only except ) 


fon pain of forfeiture of all the goods aforeſaid ſo ſhewed, to 


the lord of the franchiſe or liberty where ſuch goods contrary to 


e this ordinance be or ſpall be ſhewed. Nevertheleſs the king of 


hrs ſpecial grace by authority of the parliament granteth to them 
fewer, which of old time had no day to hold their fair or mar- 
ket, but only upon the fitival days aforeſaid, to hold by the | 


ſame authority and ſtrength of his old grant, within three days 
next before the ſaid feaſts, or next aſter; proclamation fit made 


to the ſimple common people, upon which day the cforeſaid fair 


ſhall be holden, always to be certified without any fine or fee to 
be taken to the king's uſe. And they which of old time have by 
ſpectal grant, ſufficient days before the feaſt aforeſaid, or after, 


Hall in like manner as is aforeſaid hold their fairs and markets, 
the full number of their days; the ſaid feflival days, and goed- 


h 1days, (and ſundays) except. 


U 2 | Be 6. Beſides 
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Occaſional offi- 


CCS, 


Holidays. 


6, Beſides the occaſional faſt days, in time of wat, ct 
other calamity; and days of thankſgiving for Peace, or 
victory, or other bleſſing : there are tour ſolemn days an- 
nually, for which ſpecial fervices are appointed: to wit, 


the fifth day of November, being the day of the papiſt; 


conſpiracy, and of the arrival of king William: the thjr. 
tieth day of January, being the day of the martyrdom ef 


king Charles the firit ; the nine and twentieth day af 


For the fifth of 


November, 


May, being the day of the reftoration of king Charles tb 


ſecond ; and the twenty fifth day of October, being th: 
day on which his majeſty began his happy reign. 
7. By the 3 J. c. 1. Foraſmuch as almighty God hath i; 


all ages fhewed his power and mercy in the miraculous and gro- 


cious deliverance of his church, and in the protection of relizin; 


kings and ſlates; and that no nation of the earth hath bin 
| bl:ffed with greater benefits than this kingdom now enjujeth, 


having the true and free profeſſion of the goſpel under our ni} 
gracious ſavereign lord king Fames, the mat great learned an! 
religious king that ever reigned therem, inriched with the mit 
hopeful and plentiful progeny, proceeding out of his roval lun. 
promiſing continuance of this happineſs and profeſſion to all piſic. 
rity : the which many malignant and deviliſh papiſis jeſuits an 


| ſeminary prie/ts much envying and fearing, conſpired moſt hir- 


ribly, when the king's miſt excellent majeſiy, the queen, it 


prince, and all the lords ſpiritual and temporal and commni 


 ſhoull have been aſſembled in the upper houſe of parliament, upu 


the fifth day of November in the year of our Lord one thouſani 
fix hundred and five, ſudvenly to have blown up the ſaid obi 


. bouſe with gunpowder ; an invention fo inhuman barbarous and 
cruel, as the lize was never before heard of, and was (as ſin 


of the principal conſpirators thereof confeſs) purpoſely deviſed 
and concluded to be done in the ſaid haufe, that where ſundry 


_ neceſſary and religious laws for preſervation of the church ani 


 flate were made, which they falſely and flanderouſly term cru 


| laws, enacled againſt them and their religion, bath place ani 


1 perſons ſhould all be deſtroyed and blown up at once; whic) 


 weuld have turned to the utter ruin of this whale kingdom, has 


it not pleaſed almighty God, by inſpiring the king's moſt excl. 


tent majeſty with a divine ſpirit, to interpret ſome dark phraſes 


of a letter ſhewed to his majeſly, above and beyond di ordinary 


' eonſirudlion, thereby miraculouſly diſcovering this hidden treajen 


iual and temporal, and all his majeſty's faithfu 


not many hours before the appointed time for the exectuion thert- 


of : therefore the king's moſt excellent majeſty, the 22 Jp 

and lovin 
ſubjefts, do maſi juſtly acknowledge this great and infinite bi. 
ing ta have proceeded merely from God his great mer cy, and it 
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„te end this unfeigned thankfulneſs may never be far 
eettent but be had in a perpetual remembrance, that all ages to 
mz may yield praiſes to his divine majeſty for the ſame, and 
Lie in memory this joyful day of deliverance, 1. 1. 

It is enacted, that all and ſingular miniſters in every cathe- 
al and pariſh church, or other uſual place for common prayer, 


Id give unto a/mighty God thanks for this mojl happy deliver- 
ace; and all perſons ſhall always upon that day diligently and 


(pre uſual church or chapel where the ſaid morning prayer, 


niniſtred. ſ. 2. 


November, for the due obſer vation of the ſaid day. ſ. 3. 
And after morning prayer or preaching upon the ſaid fifth day 
November; they fhall read publickly, diſtiniily, and plainly 
this preſent act. Id. 353% LD „„ 


thanks was left to the diſcretion of every miniſter : but 


„ from the gunpowder plot ſhall be altered and- printed 
* delivery from the gunpowder treaſon : And the printer 
ed how this title that is now prefixed, viz. A thankſ- 
616/249. 

16623 and afterwards ſome few additions and alterations 
lam and Mary; and ſo continueth. G61. 249. 

t anſpiving, to be uſed yearly upon the fifth day of November ; 
fir the happy deliverance of king James the fit, ard the three 
Utes of England, from the moſt traiterous and biooay inter 


ee by gunpowder ; and alſo for the bappy arrival © 
| 3 | ITY / 


. 
; * 1 


5 moſt Holy name ds aſcribe all honour glory and praiſe: and 


all always upon the fifth day of November ſay morning prayer, 


faitbfully reſort to the pariſh church or chapel accuſlamed, or to 


preaching or other ſervice of God ſhall be uſed, and then an 
hire ta abide orderly and ſoberly during the time of the [aid 
jrajers preaching or other fervice of Ged there to be uſed and 


ud that every perſon may be pat in mind of bis duty, and. 
bt then better prepared to the ſaid holy ſervice ; every miniſter 
full give warning to his partſhioners, publickly in the church 
at morning prayer, the ſunday before every ſuch fifth day of 


Give unto Almighty Ged thanks) It ſhould ſeem by the te- 
nor of this act, that the form or manner of giving 


that there was a ſtanding form for this day, in the 16 C. 1. 
appears from this order of the houſe of lords; * Order- 
« ed, that the title before the prayers for the deliverance 

„ hereafter in hc verba, viz. A thankſgiving for the 
is to be ſent for to appear before the houſe, to be afk- 

© giving for peace and victory, came to be introduced,” 
This office was reviſed by the convocation, in the year 
Were made, upon a new reviſal in the ſecond year of Wil— 


And the title thereof is this: 4 form ef prayer with 
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Tor the thirtieth 


of January. 
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majeſiy king William on this day, for the deliverance of tar 
church and nation. | £ 


And altho? the due obſervation of this day, as ally gf 


the thirtieth of January, and the twenty-ninth of May, 
are injoined by act of parliament ; yet the particular forn; 


to 


be uſed on thoſe days, are not previouſly directed, ny; 


ſubſequently confirmed by any act of parliament ; but the 
are ſpecially authorized (as is alſo that of the king's in 
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auguration) by this order of his majeſty: 


„ GEOROE R. 


„Our will and pleaſure is, that theſe four forms cf 
prayer, made for the fifth of November, the thirtieth 


of January, the twenty ninth of May, and the twenty 


fifth of October, be forthwith printed and publiſhed, 
and annexed to the book of common prayer and liturgy 
of the church of England, to be ufed yearly on the (ad 
days, in all cathedral and collegiate churches and cha- 
p-1s, in all chapels of colleges and halls within both our 
univerſities, and of all our colleges of Eaton and Win. 
cheſter, and in all pariſh churches and chapels within 
that part of our kingdom of Great Britain called Eng- 


© land, the dominion of Wales, and town of Berwick 


upon I'weed. Given at our court at St James's, the 
ſeventh day of October, 1761, in the ficſt year of out 
MCC ES TS er oo 

6. By his majeſty's command; 


„B UT E. 


Dr Watſon queſtioneth (and juſtly as it ſeemeth) th: 
ordinary's power, to puniſh for the negle& of keeping the 
ſolemn days, injoined by act of parliament ; becauſe the 


reſpective acts do give to the ordinary no ſuch power. 
Malſ. c. 32. 8 


But there ſeemeth to be no doubt, fo far as the ſeveral 


offences ſhall fall within the words of the ſaid acts, but that 
the offenders may be thereupon indicted, fined, and Im- 


priſoned for the contempt. 


8. By the 12 C. 2. c. 30. it is enacted, by the lors 


and commons aſlembled in parliament; that every thirtis 


day of January, unleſs it falls out to be upon the Lords 4% 
and then the next day follrwing, ſhall be for ever ſet apa i, i 
be keft and ob ferved in all churches and chapels, as an annivit- 
fary day of faſting and humiliation, to implote ihe med 
God, that neither the guiit of the ſacred and innocent bio / 


his late majeſix king Charles the fit, nor thoſe ether ſins , 
SN <a | 8 | aſs bil 
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which Gol 1025 Hr to deliver up both us and our fing into 


17 the bands of cru and unreaſonabie men, may at any time be 
viſited upon us o ον poſterity. 

of The form of prayer for this folemnity, and alto for that 
5 of the 29th of May, were of a different complexion in the 
5 reion of king Charles the ſecond from what they are now. 

Or Of which, the reaſon is ſaid to have been this: The par- 
1 lament and other leading men who called home king 
I» Charies the ſecond (many of whom had been concerned 


in oppoſing his father's meaſures) would not be called 
taytors; and required that a d:\tinQion ſhould be made 
between the commencement of the war, and the conclu— 


if ſon of it : they would not ſuffer the firſt oppolition made 
n to the meaſures of that unhappy prince to be ſtiled re- 
d/ bellion ; notwithſtanding that they diſapproved of the 
, abolition of the regal government which enſued. 

} | And accordingly the offices for theſe two ſolemnities 


were drawn up, without any reflection on the firſt authors 
or promoters of the oppoſition; and, in general breathe 
more a ſpirit of piety than of party, "bf humiliation than 
of revenge ; and, throughout, are modeſt, grave, decent, 
ſenſible and devout, 

King James the ſecond altered theſe forms, And king 
William did not venture to reduce them to their primitive 
ſtate, And ſo they have continued, with very little varia- 
tion, to this day, _ „ 
9. By the 12 C. 2. c. 14. Feraſmuch ar ib Ged the For the twenty | 
Ring of kings, and ſole diſpoſer of all earthly crowns and . uy 
gems, hath by his all- ſwaying providence and power miracu- 
luſly demionſtrated in the view f all the world, his tranſcendent 
mrcy love and graciouſneſs, iowards his moſt excellent majeſiy 
Charles the ſecond, by his eſpecial grace, of England, Scotland, 

France and Treland, king, defender of the true faith, and all 

his mape/ty"s loyal ſubjects of this his kingdom of England, and 

the dominions thereunto annexed by his majeſty's late moſt won-. 

aerful plorious peaceable and joyful reſtor ation, to the actual 
poſſe, tn and exerciſe of his undoubted hereditary ſevereign 

and regal authority over them (after ſunary years forced ex- 

termination into fareigu parts, by the ms/t traiterous conſpira- 

dies, and armed potuer of uſurping tyrants, and execrable per- 
Haus traytors) and that without the leaſl oppoſition or u. 

Jin of blood, trough the unanimous cordial loyal votes of the Nj 
d and commons in this preſent parliament embed, and : | By 
Paſſranate deſires of ail ober hi, mujefiy's ſubjrels; dich Unix 
there c loſing ( by God's own maſt ene diſpenſation ) was 
eampicated on A twenty ninth any of : Lay lajt pajt, being the 
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moſt memorable birth day, not only of his majeſiy both as a n- 
and prince, but likewiſe as an actual king, ef this and 
other his majeſty's kingdoms, all in a great meaſure new born 
and raifed from the dead on this mofl joyful day, wherein mary 


thouſands of the nobility gentry citizens and other his lieges ef 


this realm, conducted his maje/ly unto his royal cities of Loni 
and Meſiminſber, with all poſſible expreſſions of their publick 
Joy and loyal affefltons, in far greater triumph than any ef hi 
moſt vitiorious predeceſſors kings of England returned thither 
from their foreign conqueſts ; and bath his majeſiy's houſe, of 
Parliament, with all autiful and Joyful demonſirations of they 
allegiance, publickly received, and cordially congratulated hi 


 mapeſly's moſt happy arrival, and inveſliture in his royal thront, 


at his palace at Whitehall : Upon all which conſiderations, thi 
being the day which the Lord himſelf hath made and cround 


_ with ſo many pubiick bleſſings and ſignal deliverances, both of 


his majeſiy and his people, from all their late moſt deplorabl, 


confuſions, diviſions, wars, devaſlations and oppreſſions, ti tir 
end that it may he kept in perpetual remembrance in all ages th 
come, and that his ſacred maje/ly with all his ſubjec's of this 
realm and the dommians theres, and their poſterities ofter 


them, might annually celebrate the perpetual memory thereif, ly 
facrificing their unfeigned hearty publick thanks thereon ic al. 


mighty God, with one heart and woice, in a moſt devout and 


chriſlian manner, for all theſe publick benefits received and 


conferred on them, upon this moſt joyful day; it is enafitd, bj 
the king's moſt excellent majeſiy, and the lords and commons in 
parliament aſſembled, that all and ſingular miniſters of God“ 
word and ſacraments, in every church chapel and other uſual 
place of divine ſervice and publick prayer, which now are, er 

_ hereafter ſhall be within this realm of England and the dimi- 
nions thereof, and their ſucceſſors, ſhall in all ſucceeding ages 


annually celebrate the twenty ninth day of May, by rendring 


their hearty publick praiſes and thankſgivings unto alngh) 
Cod, for all the fore mentioned extraordinary mercies bleſſings and 
 deliverances received, and mighty atis done thereon, and declare 


the ſame to all the people there aſſembled, and the generations 
yet to come, that ſo they may for ever praiſe the Lord for the ſant, 


whoſe name alone is excellent, and his glory above the earth and 


Heavens. 1 1 „%%% on 
And be it further enacted, that every perſon inhabiting 
euithin this kingdom and the dominions thereunto belonging, ul 


upon the ſaid day annually reſort with diligence and devatimn 


to ſome uſual church chapel or place, where ſuch publick thankſ- 
giving and praijcs to God's moſt divine majefty ſhall be rene 


ared, and there arderly and devoutly abide during the ſaid 1 5 


| Holidays. 


lick thankjgivings, prayers, preaching, ſiuging of pſalms and 
other ſervice of Gad there to be uſed and miniſtred. l 

And to the end that all perſons may be put in mind of their 
jut; thereon, and be the better prepared to diſcharge the ſame 
with that piety and devotion as becomes them; be ut further 


matted, that every miniſter ſhall give notice to his pariſpioners 
publickly in the church at morning prayer the Lord's day next 


lire every ſuch twenty ninth day of May, for the due obſerva- 
tion of the ſaid day, and hall then likewiſe publickly and diſ- 
inch read this preſent act to the peopic. e 


Of the difference between the form of prayer which 
ws firſt drawn up for this ſervice, and uſed during the 


reign of king Charles the ſecond, and the form which is 
now uſed, it is thought fit here to ſubjoin ſome ſtriking 

ſoecimens. | | 0s = | 5 
Office of Cha. 2. 
Title thereof, and rubrick. 


A form of prayer with A form of praver with thankſ. 


thankſgiving, to be uſed year- giving to almighty God, for hav- 


lv upon the 2gth day of May; ing put an end to the great re- 


being the Cay of his majeſty's bellion, by the reititution of the 
birth, and happy return to King and royal family, and the 
D reſtoration of the government, 


his kingdoms, 
. after many years interruption: 


which unſpeakable mercies were 


wondertully completed upon the 
29th of May, in the year 1660. 
And in memory thereof, that 
day in every year is by act of 
parliament appointed to be for 


ever kept holy. $ 
'The act of parliament for the 


obſervation of this day, ſhall be 


read publickly in all churches | 


on the Lord's day next before; 
and notice to be given for the 


due oblervation of the ſaid day. 


Collect. | 


Office of Ja. 2. (now in uſe). 
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We yield thee praiſe 
and thankioiving for our de- 
hverance from thoſe great and 
apparent dangers wherewith 
We were com paſted, 


Polidays. 


Colle&t. 


.. . We yield thee re and 
thankſgiving for the wonderfal 
deliverance of theſe Kinodoms 
from the great rebelli on and a 


the miſeries and oppreſſions con. 
ſequent ther2upon, under which 


they had fo long groaned. 


. - We yield thee thanks. 
for our delivrance . . . from the 
unnatural rebellion, ufurpaticn, 
and tyranny, of ungodly and 
cruel men, 


. Finally, by way of contraſt, the fpirit both of the one 
and the otner will appear, from the following anecdotes. 


Office of Cha. 2. 

O God, who by thy divine 
providence and goodneſs didit 
this day firlt bring into the 
world, and didſt this day alſo 
bring | back and reſtore to us, 
and to his own juſt and un- 
doubted rights, our moſt 
gracious ſovereign lord thy 
ſervant king Charles; pre - 
ſerve his life, and eſtabliſh 
his throne, we beſeech thee. 
Be unto him a helmet of ſal- 
vation againſt the face of his 
enemies, and a ſtrong tower 
of defence in the 
trouble. Let his reign be 
proſperous, and his days ma- 


ny. Let juſtice, truth, and 
holineſs ; let peace, and love, 


and all chriſtian virtues flou- 
riſh in his time. 


and obedience; and let him 
10 duly ierve thee on earth 
that he may hereafter ever- 
laſtingly reign with thee in 


heaven, throws h Jeſus Chrit 
our Lord. Amen, 


O Lord our. God, who 
upholdeſt and governeſt all 
things 


time of 


Let his 


people ſerve him with honour 


Once of Ja. 2. 
Almighty God, and heaven!) 


Father, who of thine infinite and 


unſpeakable goodneſs towards 


us, didſt in a moſt er 
and wonderful manner diſap. 
point and ey the wicked 


deſignsof thoſe traiteruus, heady, 
and highminded men, who ut- 


der pretence of religion and thy 
moſt holy name, had contrived, 
and well nigh effected the utter 
deſtruction of this church and 
kingdom; as we do this day 
moſt heartily and devoutly adore 


and magnity thy glorious name 
for this thine infinite go0dncl 


already vouc hſafed to us ; ſo d 
wemott humbly beſeech thee to 
contiuue thy grace and favour 
towards us, that no ſuch diſmal 
Calamity may ever again tall up- 
on us. 


Abate their pride, allwage their 
nalice, and contound theirs e 
vices. Strengthen the hand vi our 


now moſt N Deus, „ 


and all tha are put in auihuril” 


under Rook with judgment“ aud 
jullice, 


Infatuate and defeat ll 
the ſecret councils of deceitful 
„ and wicked men againſt us. 


C ˙ T ⁵ßß ]²˙ we” Oh | 
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tings in heaven and earth ; 
eceive our humble prayers, 
with our thankſgivings, for 
our ſovereign lord Charles, 
+ over us by thy grace and 
-ovidence to be our king: 
and ſo, together with him, 
bleſs the whole royal fa- 
milly with the dew of thy 
hozvenly Spirit; that they, 
erer truſting in thy good- 
ness, protected by thy power, 
aud crowned with thy gra- 


cious and endleſs favour, 


may continue before thee 
in health, peace, joy, and 
honour, a long and happy 
life upon earth, and after 
death obtain everlaſting life 
and glory in the kingdom 
of heaven; by the merits 
and mediation of Chriſt le- 
ſas our Saviour, who with 
the Father and the Holy Spi- 


rit, livech and reigneth ever 


one God, world without end. 
a0 5 . 


defend our ſovereign lord the 


juſtice,to cut off all ſuch workers 


of iniquity, as turn religion into 
rebellion, and faith into faction; 
that they may never again pre- 
vail againſt us, nor triumph in 
the ruin of the monarchy, and 
thychurch among us. Protect and 


king, with the whole royal ta- 
mily, from all treaſons and con- 
ſplracies. Be unto him an helmet 
of ſalvation, and a ſtrong tower 
of defence againil the face of all 
his enemies; clothe them with 
ſhame and confuion, but upon 


himſelf and his poſterity let the 


crown for ever flouriſh. So we 
thy people, and the ſheep oſ thy 
paiture, will give thee thanks 
for ever, and will always be 


ſhewing forth thy priſe, from 


generation to generation, thro' 
Jeſus Chriſt cur onlySaviour and 
Redcemer; to whom with thee, 


O Father, and the Holy Ghoſt, | 


be glory in the church, through- 


out all ages, world without end. 
Amen. RE, 5 


Note there is no order in either of theſe offices, for 
a ſermon or homily on this day; and in the office of 


ther ſaith, that a particular form of prayer was appointed 


Cha. 2. there is no direction for a ſermon or homily on 
the 3oth of January, but by the office of James 2d it is 
required that on the ſaid goth day of Jan, ſhall be read 


the firſt and ſecond parts of the homily againſt diſobe- 


dience and wilful rebellion, or elſe the miniſter ſhall 
preach a ſermon of his own compoſing upon the fame ar- 
giment, | | £8 | 85 | | . | 

10. The inauguration day, or the day when the king 
or queen, for the time being, began their reſpeCtive 


reigns, is not 1njoined by act of parliament, as are the 


other ſolemn days for which particular ſervices are ap- 


printed, The obſervation of this day, in the time of 


King Charles the firit, was inforced by a particular canon 


in the year 1640, after the example. (as it is ſaid in the 


preface to that canon) as well of the godly chriſtian em- 
perors in the former times, as of our own moſt religious 
princes fince the reformation : and the ſaid preface fur- 


For the king": 
inauguration, 
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by authority for that day and purpoſe, and injoineth 2 
churchwardens to provide two of thoſe books at leaſt, 


This feſtival was diſuſed in the reign of king Charles the 
- ſecond, upon occaſion of the death of his royal father, 


the manner of which changed the day into a day of for: 


tow and faſtiog, as is ſet forth in the order for reviyin 


that uſage in the firſt year of king James the ſecond, be- 
fore the ſervice compoſed for that purpoſe, W hich ſer. 
vice (after another diſuſe of that feſtival during the reign 
of king William) was reviſed, and the obſervation of the 
day commanded by a ſpecial order thereunto annexed, in 


the ſecond year of queen Anne, and ſo continueth to this 


time. Gib. 246. 


Some have queſtioned by what authority of law this ſo- 
Jemnity,as alſo the other occaſional thankſgivings and faſts 
appointed by the king are kept. Upon which Mr Jehn- 


fon obſerveth, that it is ſufficient in this caſe (as he 


thinketh) that the two houſes of parliament have and 0% 
own this power to be lodged in the crown, as they do 


by ſubmitting to theſe royal commands in obſerving ſuch 
days, and ſometimes petitioning him to order theſe religi- 


ous ſolemnities. Fohnſ. Cler. Vad. Mec. 182. 
Nevertheleſs this ſame Mr Johnſon afterwards, in the 


| year 1715, being Cited before the ordinary to give an ac- 
count why he omitted in his church the ſervice of the 
king's inauguration, perſiſted in his omiſſion thereof, and 


gave this for the reaſon (which he deſired might be under- 


ſtood as well for his omiſſion of the ſervice of that day, 
as of other occaſional prayers at other times); namely, that 


the king's proclamation hath not the force of a law in 
England; that the king is ſupreme in eccleſiaſtical cauſes, 
only as he is ſo in temporal, that is, in his courts; ; and 


that he knoweth (he ſays) of no ſupremacy, which is ex- 


erciſed without either parliament, or convocation, ot 
court of delegates, or the courts in Weſtminſter hall; or 


however, that the king's ſupremacy, whatever it is, in 


this reſpect is reſtrained and limited by act of varliament'; 
that by the 36th canon every clergyman is required t9 
promiſe under his hand, that he will uſe the form in the 
book of common prayer preſcribed, and no other; that 
by the ſtatute of the 5& 6 Ed. 6. c. 3. all the days there 


mentioned ſhal] be kept as holidays, ond none other ; and 
that by the ſeveral acts of uniformity, all miniſters are te- 
quired to uſe the form preſcribed in the book of common 


prayer, and none other, or otherwiſe. And the proſecu— 
Liv } againit him = lays) did not proceed, Fehuln' 5 £21 
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of occaſional days and prayers.— This was in the year 
1721, after the cauſe had reſted for ſix years. But whe- 
ther it was upon the occaſion of Mr Johnſon's publiſh- 
ing this caſe, or for whatever other reaſon, it appears, 
that the proſecution did afterwards proceed, And in 


archbiſnop Wake's Collectanta, now belonging to the li- 


brary of Chri/t-church in Oxford, (Canterbury. v. 4. art. 


270.) there is a letter from Dr Bower, archdeacon of 


Canterbury (who was then alſo biſhop of Chicheſter) to 


archbiſhop Wake, propoſing methods of bringing Mc 


Johnſon's cauſe to ſpeedy iſſue; dated OR, 26. 1723. 


Then, Art. 277. follows a copy of Mr Johaſon's 


proxy; VIZ. 


„ Whereas there has been a cauſe of office &c. And 
whereas divers articles have been given in and admitted, 
to which the ſaid Johnſon had given a negative office 
—— as by the act &c, ——— Now know all men by theſe 
| preſents, that I the ſaid J. J. do acknowledge and con- 


feſs my ſelf ſorry for having given offence in the matters 
contained in the ſaid articles, and do hereby retract the ne- 
gative iſſue given by me to them, and do confeſs the faid 


articles in all and every part thereof, and ſubmit my ſelf 
inall things to the right reverend the archdeacon afore- 
ſaid, or his official; and do hereby ſincerely promiſe not 
to offend in the like manner for the future: and being 


aged and infirm, and very unfit to travel from my ſaid vi- 


carage to Canterbury, but deſirous that this my retraction. 
of the negative iſſue given by me to the ſaid articles, and 


my promiſe not to offend in the like manner for the fu- 


ture, may have their due effect; I do hereby conſtitute 


and appoint Mr. George Upton, one of the proctors of 
the ſaid archdeacon's court, to be my lawful and undoubted 


proctor, for me, and in my name, to appear before the 
night reverend the archdeacon aforeſaid, or his official, 
or ſurrogate, or any other competent judge in this behalf, 
to pray and procure this my retraction of the negative 
live given by me to the ſaid articles to be admitted, and 


to confeſs the ſame in all their parts, with a promiſe in 


my name not to offend in the like manner for the future; 
and ſubmitting in all things to what the right reverend 
the archdeacon or his official ſhall do touching the pre- 
miſſes; ratifying, allowing, and hereby confirming what- 
ſoever my ſaid proctor ſhall fully do or cauſe to be done 
herein. In witneſs whereof, I have hereunto ſet my hand 


and ſeal, this third day of March, 1723. 
| | Jahn Johnſon. - 


Then 
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Procures hinc inde conſenſerunt in diem &c., 
Upton ext” procurium ſuum ſpiale ſub manu et fi>ill 
J. J. Clici partis ſuæ firmatum et t vigore nen retrac. 
tavit vit reſponſa ſua negativa aliis artis con' eundem J. J 


parte eorundem eſſe veros et nomine partis ſuæ ſubmiſt 


ſe Rdo Dno Epo Ciceſtr' Archiono Cant' ejuſq' offic al 
ſion' ſubmiſſion' et promiſſion' admiſit Quatus &e, in 


ſuam dimitti dto Norris diſſen' ad cujus petuem Du 0. 
crevit Monem contra dtum J. J. ad legend? et recitano 


obedientia ſua in hac parte facta primo die Juridico po! 


diſſen'. 


_ Holidays. 
Then follows, 
6'9 Martii 1723 Coram Daus Wife, &c, 


Tune 


extis facta et data et animo conte ſtandi! litem affirmatie 
et eoſdem agnovit omnes et ſingulos artos pred” in oma! 


cum promiſſione de non re petendo offenſiones | in articuli; 
præd' objectas et homoi procurium retactionem conſe. 


præſentia Norris eadem confefla oblata et acta per Uptn 
acceptantis. Tune dtus Upton petiit drum J. J. parten 


in Ecclia ſua paraoli de Cranbrook Formulas precum 
publicar' 29 Maii 19 Auguſti sto Novembris et 30 vel 31 
Jan” legi et recitari authoritate Regia injunctas iebys 
reſpve pred? et ad certificand' Due Archionuo præd' e. 
juſve officiali aut #lii Judici in hac parte competent” 


zom Januarii prox futur' et condemnavit dtum J. J. in 
1 &c. et aſſignavit Procuribus hinc inde ad au- 
diend' Voltem &c. ſuper petnem dti Upton et ſuper tax: 
ation? earundem expenſarum in prox® &c. dio Upton 


Art. 202. Extract from a letter to archbiſhop Wake 
in Mr Johnion's own hand-writing, 


Cranbrook. | Lady- sf 1724 


May it pleaſe 8 Grace: 7 
To accept of my moſt humble thanks for Your Le- 
nity, in the point of extraordinary days and occaſion 
prayers. And I promiſe that I will never give You jut 
occaſion to repent of it, 


Homilies. See Publick wozſhip. 
| "Bone 5. 


1 we een . a © - 


heritance in him, and the brethren or ſiſters power to con- 


maſter or warden hath only the eſtate in him, but hath 


have full power at his will and pleaſure, by deed inrolled in 
the high court of chancery, to ered? found and eflabliſh an hoſ- 


poor needy or impotent people, as to ſet the poor to wor; to 
baue continuance for ever; and from time ta time to place 
therein ſuch head and members, and ſuch number of poor, as ta 


him his heirs and aſſigns ſhall ſeem convenient: And ſuch h9ſpi- 


cirporation have capacity io purchaſe and hold any goods or free- 
out licence or writ of ad quod damnum ; the fatute of mort- 


landing. And they ſhall have a comman ſeal. Provided, that 


with lands tenements or hereditaments of the clear yearly value 


asc, as ſhall be m-ft beneficial for the maintenance of the poor, 


- Mis» 


or under, and afterwards they become of greater value by 


303 
Þoſp.tals. 


OR Papiſt being diſabled to nominate to hoſpitals, 
q ſce title Poperp. 

. Of hofpitals, ſome are corporations aggregate of Divers kinds of - 
Sv; as of maſter or warden, and his confreres ; fome, hoſpitals, 
where the maſter or warden hath only the eſtate of in- 


ſent, having college and common ſeal; ſome, where the 


no college and common ſeal, And of theſe hoſpitals 
ſome be eligible, ſome donative, and ſome * 


1 Irſt. 342. 
2. By the 29 Eli. c. 5. (made perpetual by the 21 Power of found 


Tac. c. * Every perſon ſeiſed of an eſtate in fee ſimple, ſhall dation. 


pital, maiſan de Dieu, abiding place, or houje of correction, 


as wel! for the finding ſuſtentation and relief of the maimed 


tal ſo founded, ſhall be incorporated, and have perpetual ſuc- 
(ſun for ever; by ſuch name as the founder, his heirs, ex- 
ecutors, or aſſigns ſhall appoint : And ſhall by the name of in- 
hold lands, not exceeding 200 l a year above repriſes , with-_ 


main, or any other ſlatutèe or law to the contrary notwith- 


no ſuch heſpital ſhall be founded or incorporated, unleſs upon 


the foundation or erection thereof, the ume be endowed for ever 
of 10l. And, finally, ſuch conſiructions ſhall be made of this 


2 for repreſſing and avoiding of all acts and devices to be 
invented or Put in ure ey to the true meaning x this. 


At exceeding 2001 à year] If they be at the time of 
the foundation or endowment of the yearly value of 2001 


good huſbandry, riſing of prices, ſudden accidents, as by 


enjoyed 


elcheat, or otherwiſe ; they ſhall continue good, to be 1 
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Viſitation and 
government. 


tick or corporate, or otherwiſe, for any eflate or intereſi what. 


 fhacks in the publick funds), be made by deed indented, ſealtd, 
and delivered in the preſence of two witneſſes, twelve kalendar 
 mnonths at leaf? before the death of the donor, and be inriild 


| thereof; and unleſs ſuch flock in the publick funds be tram. 
ferred in the publick books uſually kept for the transfer of flicks, 


unleſs the ſame be made to take Mee in poſſeſſion for the thari- 


_ perſon or perſons, as ſhall be aſſigned by the founder, his 


| Hoſpitals, 


enjoyed by the hoſpital, albeit they be above the yes 


value of 2001: for the yearly value muſt be account: 
as it was at the time of the endowment made, 4% 


goods and chattels (real or perſonal) they may take «j 


| what value ſoever, 2 Inſt. 722. 


But by the 9 G. 2. c. 36. No manors, Jands, tenement, 
rents, advowſons, or other hereditaments, corporeal or incorpi- 
real; nor any ſum of money, goods, chattels, flocks in thi pub- 
lick funds, ſecurities for money, or any other perſonal eſtate 


_ whatſoever, to be laid out or diſpoſed of in the purchaſe of any 


lands, tenements or hereditaments, ſhall be given or any way 
conveyed or ſettled (unleſs it be bona fide for full and valu. 
able conſideration) to or upon any perſon or perſons, bodies pl. 


foever, or any ways charged or incumbred, in truſt or for th! 
benefit of any charitable uſes whatſoever ; unleſs ſuch appuint- 


ment of lands, or money, or other perſonal eflate (other than 


in chancery within fix kaiendar months next after the exccutin 


fix falendar months at leaſi before the death of the donor: ani 


table uſe intended, immediately from the making thereof, and b: 
witheut power cf revocation. And any aſſurance theri/; 
made ſhall be void. : „ „ 

3. By the aforeſeid ſtatute of the 39 Eliz. c. 5. The 
hoſpitals, ſo founded, ſhall be ordered and viſited by ſuch 


heirs or aſſigns, in writing under his or their hand and 
ſeal, not being repugnant or contrary to the laws and fta- 
tutes of this realm, . 


If the founder maketh no appointment; then it is en- | 
acted by the 2 H. 5. c. 1. as followeth : Foraſmuch 33 


many hoſpitals within this realm, founded as well by the 
noble kings of this realm, and lords and ladies both ſpi- 
ritual and temporal, as by divers other eſtates, to the ho- 
nour of God and of his glorious mother, in aid and merit 
of the ſouls of the ſaid founders, to the which hoſpitals the 


ſame founders have given a great part of their moveable 


goods for the building of the ſame, and a great part of 
their lands and tenements, therewith to ſuſtain impotent 
men and women, Jazars, men out of their wits, and poo! 
women with child, and to nouriſh relieve and ref{icll 


— —— — — oy 


Þoſpttals. 


other poor people in the ſame, — be now for the moſt 
part decayed, and the goods and profits of the ſame by 
divers perſons as well ſpiritual as temporal withdrawn and 
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ſzent in other uſe, whereby many men and women have 


cied in great miſery, for default of aid living and ſuccour, 


| to the diſpleaſure of God, and peril of the ſouls of ſuch 


manner of diſpoſers ; it js ordained and eſtabliſhed, that 


25 to the hoſpitals which be of the patronage and founda- 
tion of the king, the ordinaries, by virtue of the king's. 
commiſſion to them directed, ſhall inquire of the manner 


and foundation of the ſaid hoſpitals, and of the govern- 
ance and eſtate of the ſame, and of all other matters ne- 
ceſſary and requiſite in this behalf, and the inquiſitions 


thereof taken ſhall certify in the king's chancery : And as 


to other hoſpitals which be of another foundation and pa- 
tronage than of the king; the ordinaries ſhall inquire of 
the manner of the foundation, eſtate, and governance of 
the ſame, and of all other matters and things neceſlary in 


this behalf, and upon that make thereof correction and 
reformation, according to the laws of holy church, as to 


them belongetn, _ | | Ds 
And by the 43 El. c. 4. Where lands and goods 
given to hoſpitals have been miſapplied, the lord chancel- 


lor may iſſue commiſſions to inquire and take order there- 
| in: but this not to extend to hoſpitals which have ſpe- 


cial viſitors or governors. And provided, that this act 


{tail not extend to abridge the power of the ordinary, 

4. By the aforeſaid ſtatute of the 39 Eliz. c. 5. In the 
hoſpitals ſo founded as aforeſaid, they ſhall be placed, or 
upon juſt cauſe diſplaced, by ſuch perſon or perſons as 


Of elections in | 
hoſpitals, 


ſhall be affigned by the ſounder, his heirs or aſſigns, by 


writing under his or their hand and ſeal, not being re- 


pyznaut or Contrary to the laws and ſtatutes of this 


realm, | 


And by another clauſe in the ſame ſtatute - it ſhall be 
awful to the founder, his heirs or aſſigns, upon the 


ceath or removing of any head or member, to place one 
other in the room of him that dieth or is removed, ſuc- 
ceſſively for ever. | | 


And by the 31 Eliz. c. 6. If any perſon ſhall take any 
reward for nominating to an hoſpital, bis place (if he ſhall. 


have any) in ſuch hoſpital ſhall be void. And any per- 


ſon receiving any reward for reſigning his place in any 


ſuch hoſpital, ſhall forfeit double the ſum, and the per- 


ſon for whom he reſigns ſhall be incapacitated, 
Vor. II. : 5 


5. By 
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Leaſes. 


Taxes, 


Molpitals. 
5. By the aforeſaid ſtatute of the 39 Eliz. c. F. it i 
provided, that all leaſes or eſtates to be made by any ſuch 


| corporation, exceeding the number of twenty one years, and 


that in poſſeſſion, and whereupon the accuſtomable yearly 


rent or more, by the greater part of twenty years next 
before the taking of ſuch leafe, ſhall not be reſerved and 
yearly payable, ſhall be void. 


6. By the 43 Elix. c. 2. All lands within the pariſh are 


to be aſſeſſed to the poor rate. 


And by Holt chief juſtice, E. 1 An. Hoſpital lands ar 
chargeable to the poor as well as others; for no man 


_ appropriating his lands to an hoſpital, can diſcharge ot 


exempt them from taxes to which they were ſubject be. 
fore, and throw a A burden von. his neighbours, 


2 Salk, 127, 


In the caſe of St Luke's hoſpital for loonticks, Al. 
1 G. 3. it was determined, that the ſaid hoſpital was not 
chargeable to the pariſh rates; and that in general no 


hoſpital is ſo, with reſpect to the ſcite thereof, except thoſe 


parts of it which are inhabited by the officers belonging 


to the hoſpital, as the chaplain, phyſician, and the like, 


in Chelſea hoſpital. And theſe apartments are to be 
rated as ſingle tenements, of which the ſaid officers are 
the occupiers. The reaſon why the apartments in this 


hoſpital, of the ſick or mad perſons, are not to be rated 


is, that there are no perſons who can be ſaid to be the 
occupiers of them (and it is upon the occupiers of houſes 


that the rate is to be levied.) For it would be abfurd to 
call the poor objects ſo with reſpect to this purpoſe; and 


the leſſees of the boſpital in truſt for the charitable pur- 


Poſes to which it is applied, cannot with any propriety be 


conſidered as the occupiers of it; nor laſtly, can the ſer— 
vants of the hoſpital, who attend there for their Jiveli- 


| Hood ; and no other perſons, ſæid lord Mansfield chief 
juſtice, can with any ſhadow of reaſon be conſidered as 


the occupiers of it. Burr. Mansf. 1053. 
By the annual acts for the /and tax, it is provided, that 


the ſame ſhall not extend to charge any hoſpital, for ot 


in reſpect to the ſcite of ſuch hoſpital, or any of the build- 
ings within the walls and limits thereof ; or to charge any 
of the houſes or lands, which on . before Mar. 25 
1693, did belong to Chriſt's Hoſpital, St Bartholomew, 


Bridewell, St Thomas, and Bethlehem hoſpitals in Lon- 


don and e ee e or to charge any other hoſpitals ot 
alms- houſes, for or in reſpect only of any rents or fete 
nues, which on or before Mar. 25, 1692, were payable 

lo 


Dolpitals. 


to the ſaid hoſpitals or alms- houſes, being to be received 
and diſburſed for the immediate uſe and relief of the poor 


of the ſaid hoſpitals and alms-houſes only. 
Provided, that no tenants that hold any lands or houſes, 


by leaſe or other grant from any of the ſaid hoſpitals or 


a|ms-houtes, do claim any exemption ; but that all the 
houſes and lands which they ſo hold, ſhall be rated for 
ſo much as they are yearly worth, over and above the 
rents reſerved and payable to tne fia hoſpitals or alms- 


kouſes, to be received and diſburſed for the immediate 
ſupport and relief of the poor: of the ſaid hoſpitals and 


alms-houſes. 


Provided, chat acthing weeks ſhall be conſtrued to ex- 
tend to diſcharge any tenant of any the houſes or lands 


belonging to the ſaid hoſpitals or alms-houſes, who by 


their leaſes or other contracts are obliged to pay all rates 5 


taxes and impoſitions whatſoever ; but that they ſhall be 
rated and pay all ſuch rates taxes and impotlitions. 

And if any queſtion ſhall be made, how far any lands 
or tenements belonging to any hoſpital or alms-houſe, 


not exempted by name, ought to be aſſeſſed and charged; 


the ſame ſhall be determined by the commiſtioners upon 
the appeal day. 
And there is, further, a general dah. that all ſuch 


ands, revenues, or rents belonging to any hoſpital or 
alms-houſe, or ſettled to any charitable or pious ule, as 


were aſſeſſed in the fourth year of ill. and Mar. ſhall 
te liable to be charged; and that no other lands, tene- 
ments, or hereditaments, revenues, or rents whatſoever, 
nen belonging to any hoſpital or alms-houſe, or ſettled 


to any Charitable or pious uſes, as aforefaid, Gall be 
barged. 


Hoſpitallers. See Ponaſteries. 
Hotchpot. See mails 


y * * er Arn Err — 


— — 


January the thirtieth. See Dolivays. 


X 2 2 Jews. 
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| \ Jew is to be ſworn on the old teſtament ; and per. 


debt upon a bond, the bail being both jews, were ſuf. 


F | On )) 
By the 1 An. ff. 1. c. 30. If any jewiſh parent, in or. 
der to the compelling his proteſtant child to change hi; 
_ religion, ſhall refuſe to allow ſuch child a ſufficient main. 
tenance, ſuitable to the degree and ability of ſuch parent, 
and to the age and education of ſuch child; then, upon 


ful for him to make ſuch order therein, for the meinte. 
nance of ſuch proteſtant child, as he ſhall think meet, 


out of the marriage act of the 26 C. 2. c. 33. 


Jews. 


| jury may be aſſigned upon that oath, 2 Ke. 313. 
By the 10G. c. 4. When any of his majeſty's ſub. 
jects, profeſſing the jewiſh religion, ſhall take the oath e 
abjuration; the words, pon the true faith of a chriſtian 
ſhall be omitted. f. 18. 
H. 2 G. 2. Gomez Serra and Munex. Upon error in 


fered to put on their hats while they took the oa, 


complaint thereof to the lord chancellor, it ſhall be lau. 
Marriages, where both parties are jews, are excepted 


ne. See Church. 


Images. 


Minch. J Mages in the church, and the principal imaz! 
| in the chancel (viz. of the faint to whom the 


: church is dedicated) ſhall be provided at the charge of ti 


pariſh, Lindw. 251. . 
und. None ſhall bring into diſpute the determin:- 
tions of the church, concerning the adoration of the glo- 
rious croſs, the worſhip of the images of ſaints, or pu- 


grimages to the places or relicks of the ſame ; but it ſha! 


be publickly taught and preached by all, that the crols, 
and image of th- crucifix, and other images of the ſaints, 


in memory and honour of thoſe whom they repreſent, 


and their places and relicks, ought to be worſhipped b) 
proceſſions, kneeling, bowing, incenſe, kiſſing, oblations 
illuminations, pilgrimages, and all other modes and form: 

, Te ee W hatſcerei 


7 


Images. 


whatſoever uſed in the times of us and our predeceſſors, 
vn pain of incurring the guilt of hereſy. Lindw. 297. 
Art. 22. The romiſb dectrine concerning the worſhipping 
and adoration as well of images as of relicks, and alſs invoca- 
tion of ſaints, 1s a fond thing, vainly invented, and grounded 
en no warranty of e e, but rather repugnant to the word 


HW 


K 4 Ed. 6. c. 10. Inages in eiche of None timber 


| alabafler or earth, graven carved or painted, ſhall be W 


and deflrayed. . 2. 

But this net to extend to any image or picture, ſet or graden 
ub:n any tomb in any church chapel or churchyard, only for a 
monument of any king prince nobleman or other dead perſon, 
which bath not been commonly * and taken for a . 
l 

Alſo t this mall! not be done by any perſon of his own 
authority, but he ew to have the licence of the ordi- 


| nary. Cro, 7a. 366. 


And if any Eq do bs without the licence of the or- 
dinary ; Dr Godolphin ſays, he ſhall bind him to his good 
behaviour: But the meaning is only, that he may be bound 
11 bis good behavicur, not by the ordinary, but by the tem- 
poral judge; as in Pricket's caſe (which is the caſe re- 
ſerred to), the offender was bound to his good behaviour, 
not by the ordinary, but by the lord chief juſtice of the : 
court of king's bench. | 


Impzopziation. 


4” P ROP RIATION (as ſome ſay) is properly ſo 

called, when it is in the hands of a biſhop, college, 
or religious houſe ; impropriation, when it is in the hands 
of a layman. Bur the words are generally uſed' promiſ- 
cuouſly. And the law concerning the lame is treated of 


under the title Appeopaiation. 


Icauzuration day. See polldays. 
Inceſt. See Lewdnels. 
Incumbent. Sce Benelice. 


X 2 J;.ve;nnify. 


of the vacation of ſuch churches, Gib. 706, 719. 


JND ICAVIT (io called from thoſe words i in ; ths writ, 


for the patron of a church, whoſe clerk is defendant in 
the eccleſiaſtical court in an action for tithes, commenced 
by another clerk, and extending to the fourth part of the 

value of the church at leaſt, In which caſe the (uit be- 


c. 5. Wherefore the defendant's patron (being like to be 


prejudiced i in his church and advowſon, if the plaintiff 
obt-in in the eccleſtaſtical court) hath this means to re- 


court chriſtian to an inferior, upon an appeal. 4s, 


Indemiulty, 


N indemnily was, a penſion paid to the biſhop, , 
A con{ideration of diſcharging or indemni/ying churche 
united, or appropriated, from the payment of procuz. 
tions; or by way of recompence for the profits which 
the biſhop would otherwiſe have received during the tine 


Inditavtt. 


Indicavit nobis, &c.) is a writ of prohibition that lech 


longs to the king's court by the ſtatute of the 13 £4, 1, 


move it to the king” s court. Terms of the L. F. N. I. 
104. 

But if the titbes i in action do not amount to the fourth 
part of the yearly value of the church; the eccleſiaſtical 


court may determine the right On a writ of Spoliation. F. 


N. B. Th. 
Induction. See Benelice. 


Jahibition, 


1. 1 1 Oe is a writ, to farbid a judye hs 
fart ner proceeding in 1 caule depending befur 
bins being in nature of a prohibition, Terms of the « 1 
And this writ maſt commonly iſſveth out of an hugh 
D 


222 


juriſdiction. 


Fnhibition. 


But there are likewiſe inhibitions on the viſitations of 


| :rchbiſhops and biſhops: Thus when the archbiſhop vi- 


fits, be inhibits the biſhop ; and when a biſhop viſits, he 


| inhibits the archdeacon: And this is to prevent confu- 
| 295 Id. 


By Can. 96. That the juriſdiction of biſhops may 


be 1 08 (as near as may be) intire and free from pre- 


judice; and that for the behoof of the ſubjects of this 


land, better proviſion be made, that henceforward they be 
not grieved with frivolous and wrongful ſuits and mole- | 
| ations; it is ordained, that no inhibition ſhall be grant- 
ed out of any court belonging to the archbiſhop, at the 
| inſtance of any party, unleſs it be ſubſcribed by an advo- 


cate practiting 1 in the ſaid court, And the ]:ke courſe ſhall 


be uled in granting forth any inhibition at the inſtince of 
ny party, by the biſhop or his chancellor againſt the 


archdeacon, or any other perſon exerciſing. eccleſiaſtical 
And if in the court or conſiſtory of any bi- 
ſhop tdere be no advocate at all; then hall the ſubſcrip- 


tion of a proCtor, practiſing in the ſame on be held 


luffcient. 


And by Can. 97. It is OR ordered} and 8 


that henceforward no inhibition be granted by occaſion of 


any interlocutory decree, or in any cauſe of correction 
whatſoever, except under the form aforeſaid. 


juit and true), be exhibited to the judge or his lawful 


ſurrogate, whereby he may be lawfully informed, both 
of the quality of the crime, and of the cauſe of the oriev- 
ance, before the granting forth of the ſaid inhibition, 


And every appellant, or his lawful proctor, ſhall before 


tae obtaining of any ſuch inhibition, ſhe and exhibit to 
the judge or his ſurrogate in writing, a true copy of thoſe. 


acts wherewith he complainerh himſelf to be aggrieved, 
and from which he appealeth ; or ſhall take a corporal 
oath, that he hath performed his diligence and true en- 


deavour for the obtaining of the ſame, and could not ob- 
fan it at the hands of the regiſter in the country, or his 


deputy, tendering him his fee. And if any judge or re- 


Ster ſhall either procure or permit any inhibition to be 
lealed, fo as is ſaid, contrary to the form and limitation 
above ſpecified ; let him be ſuſpended from the execution 


of his office, for the ſpace of three months : and if any 


Proctor, or other perſon whatſoryer by his appointment, 
Mal! vtend n any of the prenuſies, eiche et by making or 
"A 4 | | ſending R 


And more- 
over, that before the going out of any ſuch inhibition, the 
appeal itſelf, or a copy thereof (avouched by oath to be 
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Inhibition. 
ſending out any inhibition contrary to the tenor of the 


ſaid premiſſes; ; let him be removed from the exerciſe of 
his office for the ſpace of a whole year, without hope ot 


releaſe or reſtoring. 


| Inftallnicat; See Biſhops. 
Iaſtitution. See Benefice. 


Interdic. 


N TE R D I CT is an eccleſiaſtical cenſure, bet“. 

the divine ſervices are prohibited, either to Sl 
perſons, ©: particular places, or both. Lind. 320. 

And both theſe kinds of interdi& have been frequent! 


_ exerciſed heretofore, upon whole villages, towns, pro- 
vinces, and even kingdoms; till they ſhould make ſatiſ. 
faction for injuries done, or abſtain from injuries they 
were doing, to the church. Gibſ. 1047. 


During the time of the interdict, baptiſm was allowed, 


becauſe of the frailty and uncertainty of life ; but the 
Holv chatiſt was not allowed, except in the article of 


death; ſo alſo chriſtian burial was denied in any conſe— 


_ erated place, except it were done without divine offices. 


God. App. 18. 


But this cenſure hath been long diſuſed ; and 3 
. of it appeareth in the laws of church or ſtate ſince the te- 


formation. * 1047. 


Jaterlocutozy decree. 


N interlocutory decree in the ſpiritual court, is that 
which doth not decide the cauſe, but only ſome in- 


cidental matter, which happens between the beginning 
and end of it. 


Inteſt. tes. 


Us 


Inteſtates. 


H E law concerning inteſtates, being connected in 


many inſtances with the law concerning laſt wills 
and teſtaments, the whole is treated of together under the 


title Wills. 


Intruſion. 


Otho. FPOrafmuch as we underſiand, that certain prieſts 


cafling an eye upon the benefice of a perſon who is 


abſent, feigning reports that they have heard he is dead, or hath 
| reſigned his benefice, and ſo procure themſelves ta be intruded 


into the ſame benefice ; and if perhaps he who was pretended to 


| be dead ſhall return unto his church, anſwer 15 made unto him, 
I inow thee not, and the door is ſhut againſi him : And foraſ- 


much alſo as others, blinded with covetouſneſs, do prefume pri- 
vately or in what manner ſoever they can, to intrude themſetors 
into the benefices not only of the abſent but alſa of thoſe who are 


preſent ; and when they are in, neither the ſentence of the judge 
nr any other thing by which they may be ejected doth avail, 
| but they defend themſelves with force of arms: Me do decree, 
and firiftly injoin, that no benefice in any wiſe be conferred, 
upon pretence of any fame or report of the death or ceſſion of 


eny perſon being abſent ; but the ordinary ſhall wait until he be 


| fully informed in either caſe : otherwiſe he ſhall be bound #9 


render the whole damages to ſuch abſent perſin ; and moreover, 
be who hath procured himſelf to be intruded, fhall beſides the 
reparation of damages, be ſuſpended ipſo facto from his office 


| nd benefice. Which alſo ſhall extend to every one, who ſhall of 


bis own authority or preſumption, either privily or by force, 


obtain the poſſeſſn of an eccl.ſiaſtical bene ſice which is full of 
another incumbent, and after it ſhall be declared to belong to 
ſuch other, ſhall endeavour to defend himſelf therein by force of 


arms. Athon 32. 


Me any ether thing by which they may be ejectel] That is, 


not any ſpiritual cenſure. 4g. 


That no bnefice in any wiſe be conferred] Either by colla- 


tion of the biſhop, or pretentation of any other. I. 


Boniface, Foraſmuch as it {requertly happeneth, thet di- 


vers cierks by lay pawer do 7 He the mſelve d of eOurenes 7 "we 


cHidl, : 
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ceſan of the place, and be diſabled for ever ip ſo fatto to fil 


Intruſion. 
chial, or prebendal (even although they have the cure of faul;) 
aud are intruded into the ſame without eccleſiaſtical authority; 
Wwe do decree, that a clerk j7 intruded into the church or pre 
by himſelf or by lay pater, ſhall be excommunicated in du 
form of taw, and jhall be denounced excommunicated by the di. 


that benefice. And if after ſentence pronounced agi him, |, 
Hall obftinately perſiſt in ſuch intruſion for two months; i 
profits of his other benefices (until he fhall make ſatisfaftin\ 
hall be ſequeſlred by the dioceſans of the places where they fal 
be, upon denunciation of the bijhop in whoſe dioceſe he intrul. 
ed, and whoſe manition and excommunication he contemned, {i 
if he jhall per ſevere under ſuch ſentence of excommunicatiqn fir 
a year, from thenceforth he ſhall not be admitted to any ech. 
aftical benefice within the province. And if he was intrude |; 
4 proctor who was a clergyman, the like proceedings ſhall li 
againfl ſuch proctor, and be ſhall be ſulject to the penalties aft. 
faid. And if ſuch proctor was a layman, he ſhall be excommu- 
nicated in form of law, and be publickly ſa denounced. Ai 
bis principal, if he be abſent ſhall be cited; and if he ſhall a- 
pear and ratify what his proctor all have dane in this behalf, 


| he ſhall be ſu beet to the penalties aforeſaid. But if by contu- 


macy he ſhall abſent himſelf for three months; if he be in il; 
&ingdom, be ſhall be excommunicated by the greater excommuni- 
cation, and nevertheleſs fhail incur the penalties afor efaid ; eſj:- 
craily ſince to his ſacrilege he hath added diſobedience and cus 


tempt : and if e ſhall be out of the kingdom, the like procted- 


ng ſball be had againfl him, after a citation, time being al. 
lowed for his being beyond fea. And the church or prebend in 
which ſuch intruſion ſhall be made, ſhall be put under an eccit- 
ſiaſtical interdict. And the fautors and aiders of ſuch intru- 
ion, if they be clerks, ſhall incur the pains afar eſaid ordainta 


| ag ainjt clerks; and if they be lay perſons, they ſhall be puniſbid 


in like manner as is afore ordained for lay perſons. 4 
the places and lands of ſuch intruders, if they do not make ſuli- 
ſaclion within one month, fhall be put under an eccleſjuſt cal in 
terdiet. And if ſuch intruſions be made by authority of th: 

Hing, cur 11d ihe king ſhall be admoniſbed by the direrſun of the 


place to cauſe tie fue to be recalled within a time conv nent; 


othertbiſe the lands and places which our lord the king hath in 


that dioceſe wherein the intruſian was made, ſhall be put under 
an eccleflaſtical interaic?, aceording to the form above expreſſed. 
And if juch intruficn ſhall be made by any ether of tne nobility 
or per jen in authority, he fhail be refrained by the ſentences if 
inter aiet and excommunication as aforefaid; and if for tw 
months he ſoall continue under ſuch ſententes pronowiced again} 
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Intruſion. 


'm for the ſame, from thenceforth his lands and places which he 
ih in that dioceſe ſball be put under an eccleſiaſtical interdict 

ly the dioceſan of the place; nor ſhall the aforeſaid ſentences be 
Na until he ſhall make competent ſatisfaction fer the injury, 
diſobedience, and contempt, Lind. 319. 


Are intruded ints the ſame hone” gcc laß qaſtical authority? 
That is, without canonical inſtitution. 1, 


do intruded into a church or prebend by himjel* ] That is, 
without lay power, and without violence. Id. 


power, ſuch as is not ordinary nor authoritative, Id. 


Shall be excommunicated in due form of law] Namely, pre- 


ceded by a canonical monition to go away and quit the 
premiſſes. 14. 


Time being allowed for bis being TORY ſea] Which is ar- 


bitrary: reſpect being had of the place, and of the dif- 
ee. AR 220; 4 


And the church or prebend in which ſuch intruſnn ſhall be 
in ſuch church cipecially interdicted divine ſervice cannot 


called a general interdict. Lind, 320, 


made in the time of king Henry the third. And we may 


canon, denouncing judgments againſt the king, was never 
in force ; being againit the common law of the realm, and 
the prerogative royal. | | 


{ume to preſent any one io a church, in which he hath the right 
of patronage, n he have probable notice of uts Vacancy z in 
which caſe, altho' he may preſent, to prevent the inconvenience 
of a lapſe ; yet the prelate to whom the inſtitution apper taineth, 
ſhall by no means preſume iv admit or inſtitute the perſon bre 


te church is other wife become legally void. Aud it fi all not Us 
ſufficient that the fame foal appear to him, otherwiſe than by 
the bodilz preſence cf the feu dead or reſignius or ather Wije 
vemiſeng ; or if bs be abſent, then by ſentence of 16 bijnsy of 
10 dioceſe in whoſe c: 95 a dioceſe he is ſaid ta have died on one! = 
wiſe aenfe id, or at ita? by letters en ehe: Guts eie pern, 


Or by lay power } And the ſame it is, if done by clerical 


made, ſhall be put under an eccliſiaſtical interdiæ:] W hereupon, 


be performed. When a whole place is interdi cted, this & is 


Dur lord the king Hall be admoniſbe] This canon was 


obſerve from hence, to what height the eccleſiaſtical au- 
thority was exalted at that time. But this part of the 


Ochoben. No —_ ecclef; faftical or fecular, Hall pre- 


jented, unleſs it at ppear 4% lim that the rector is aend, or that 
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Intruſion. 
ſealed with one or more authentic ſeal or ſeals, by à public jn. 
Nrument, or by proper witneſſes ſworn and above all „ 
ception, by whom a ſufficrent and open teflimony ſhall be given 
as the law reguireth, not only of their belief but of their Inu. 
leage And if any perſon ſhall in fact be inſtituted, or my, 
properly intruded, into any church contrary to the premi ſi, 
uch inſtitution Hall be invalid and of no force, nor ſhall an 
right accrue to him thereby, alths' perhaps afterwards it ny 
appear, that the church at the time of ſuch inſlitution was rulj 
void. And if it ſball afterwards appear that the former rech 
1s living, either by his appearing in perſon, or by authentic ly. 
ters, or publick inſtrument, or proper witneſſes ; as well thy 
prelate. inſtituting, as he who ſhall be ſo inſlituted, ſhall,dy 
bound to reflore to ſuch rector the whole fruits damapes and ex. 
pences incurred thereby, the payment of the one being us dif. 
charge io the oller. And becauſe a pecuniary puniſhment is nt 
ſufficient, where there is a ſpiritual sffence ; the prelate wh; 


Hall inflitute contrary hereuntn, Pall nevertheleſs from the tim; 


of uch offence be ſuſpended from the collation inſtitution or pri- 
: ſentation of any benefices whatſoever, until poſſeſſion of the 
church be reſtored to the rector aforeſaid adding moresver, 
that if after it ſball appear as aforeſaid that the rector is lu. 


ing, the church ſhall not be reſtored to him, but contrariviſ: 
the intruder ſhall perſijt in his rebellion for three months; be. 


Ales the puniſhments aforeſaid, he ſhall for ever be deprived ih 


facto of all the benefices which he hath in the kingdom, and jhill 


be for ever diſabled to accept that benefice which he hath |; 


_ detained whenſ9rver er hawſcever it ſhall be vacant ; and if he 


deve no benefice, he ſhall for ever be diſabled to hold any bent- 
fice whatſoever in that dioceſe which he hath ſe wickedly diſturbed, 
And mireover when provable notice, otherwiſe than by the 
aforeſaid means, of the avoidance of a church or benefice, foal 
come 19 any archbiſhop or biſhop unto whom the coliatian thereif 
betengeth, and he doth collate to that church or benefice, fearing 
leaft a lat ſe Huld incur, yet he ſhall not deliver, nor ſuffer ti 


be delivered, the wrporal Polleſſion of that church or bene ce, 


until proof of the avaidance ſhall be made in the manner afirt- 
aid; ner ſhall he to whom the collation is made, preſume 19 en- 
ter ug on the poſſeſſion by his own or any other authority « Ad if 
a archbifhop or biſhop ſhall do contrary hereunto, he jhait be 
jul jet ta the pina't'es aforeſaid; and if he to wham the calia- 
rin is moe ſhall take peſſeſſuin contrary to the prem iſſes, be fhai! 
fer ever be deprived of that*church or benefice, and neverthels!: 
be ful; to the cher penatties aforeſaid. Athon. 90. i 
One migbt wonder at firft ſight, what ſhould make thee 
two Cardinals Oibo and Orhab4n, and allo the afore Had 
eure e | EE _— arch biihop 


Intruſion. 
.:chbiſhop Boniface, who were all foreigners, ſuch zealous 
ifſerters of the properties of the Engliſh clergy, We find 
no conſtitutions of our own native prelates that expreſs 
ſach a concern upon this head, But the truth ſeemeth to 
de this: Theſe proviſions were made in behalf of abſent 
clergymen. 'The chief occafion of the long abſence of 
clergymen was their going to Rome to attend appeals, to 
procure diſpenſations or indulgences, to obtain prefer- 
ment, or out of devotion to the apoſtolick fee ; or elſe 
they were foreigners who never came here at all. It was 


much to the advantage of the pope and city of Rome, that 


the travels of the clergy thither, and their long ſtay there 
ſhould be encouraged ; and other abſentees be tolerated 


and diſpenſed withal, And truly, by theſe conſtitutions _ 
their rights were better ſecured in their abſence, than they 


would have been by their being preſent and keeping teſi- 
dence, Fohnſ. Othob. ny SE 


Stratford. All clerks, who ſhall procure themſelves to be pre- 
ſented or collated to dignities, parſonages, offices, or prebends, 
ar other eccleſtiaſtical benefices whatſrever, being full and poſ- 


ſeed in fact by others; and ſhall direfly or indirefly by vir- 


ue of the writs of quare non adn.ifit, or quatre impedit, or 


aher ſuch like, proſecute the biſhops or others in the ſecular 


gurt, without any mentiin made in the aid writs of the 
poſſe/ſors of the benefices, and without ſuch paſſeſſars being regu- 


larly removed ( altho* they have been cited); unleſs they firſt 


cauſe an inquiſition to be made concerning the cauſe of the pre- 


tended vacancy by mandate of the ordinary, and the poſſeſſars to 


be canonically removed by competent judges eccliſiaſtical; — 
frail ipſo facto incur the ſentence of the greater excommunica”- 


tian, and as being ſo excommunicate ſhall in no wife be admitted 


te fach benefices, but ſhall be deemed for ever diſabled te hold the 


ſame. And if contrary to the premiſſes, any one be inſtituted 


admitted into a beneſice peſſeſſed by another de f acto, ſuch in- 
ſuuticn or admiſſion ſhall be void in latv, And whaſoever fhail 
jo inſlitute or admit, by his ewn right or by delegation, any 
per ſon ſo preſented or collated, into a benefice poſſeſſed by another, 
the paſſeſſer not being firſ! removed by a ſufficient authoritative 


ſentence in the eccleſraſtical court ; he ſhall be ſuſpended from his 


office and benefice, till ſatisfaction be made io the poſſeſſor for 
ine whele damage which he ſhall ſuſtain. And if the clerk [3 
inſtituted or admitted ſhall ſuffer bimjelf to be induettd contrary 
to the premiſes into a benefice poſſeſſed by another; he ſhall be 


deemed an intruder, and ſhall incur ipſo facto the penalties of 


wntrufion contained in the conſtitution of Othobon, and the 
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Grays 263. 


Intruſion. 


other penalties inflicted by the canons and holy fatbers. V. An 
vertheleſs by the premiſſes we do not intend is deropate from the writs 
Power of the ordinary; but that he may collate to the > ſpect 
which he hath à right to collate unto, howſoever poſſe ſed 1, By 
others de facto and not de jure: nor to reſtrain the perſon; t. Ves 
ceiving collations of ſuch benefices. Lind. 144 and 5 
Poſſeſſed in fat by others | Altho' not de jure; becauſ ary 
e the incumbent hath not a juſt title, 1. _ 
An intruder getting poſſeſſion, and holding it by a ſtrong 288 
hand and great power of the laity, vi et armis, againſt the 
ſpiritual authority ; ſuch force is removeable by the writ 
de vi laica amovenda, Which writ is uſually iffued, upon 
a certificate of the biſhop into chancery touching ſuch 8 
force and reſiſtance: but may alſo be obtained upon a 
ſurmiſe made by him that is immediately grieved, But 
by this writ, the ſheriff is not to remove the incumbent 
who is in poſſeſſion of the church, whether the poſleflion 
be of right or wrong; but only to remove the force; and 
to leave the incumbent to be removed by other 8 means. 5 


Gib. 783. 
Inventory. See mailts. 
Inveſtiture. See Biſhops. 


Invitatoꝛp. 


JNVITATO RY, was a text of ſcripture, adapted an 
choſen for the ocoetion of the day, and uſed before the 
Venite; which alſo intelf 1 was called the e plalm. 


Judgment. See Sentente. 
Juriſdiction. See Courts. 


ST ES | . | Y | | | | i 


| Juris ütrum. 


Uris utram is a writ that lieth for the ſucceeding in- 
cumbent of a benefice, to recover the lands or tene- 


ments belonging to the 3 which were aliened by his 


predeceſſor. Terms of the law 
And 
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thod of correcting the kalendar in ſuch manner as that 


OTE 5 
Juris utrum. 319 
And it is ſo called, in like manner as moſt of the other 
writs in the regiſter, from certain words in the writ re- 


raoes and chapels, or chantries, and recover by other writs, 


in their caſe, as far forth as parſons of churches or prebends. 
Jus patronatus. See Advo fon. { 


Kalendar. 

l. NTIJHERE As the legal ſupputation of the year Vear to bega 
of our Lord in that part of Great Britain call- f fe day 

ed England, according to which the year beginneth on the ad a 

twenty fifth day of March, hath been found by experience 

to be attended with divers inconveniences, not only as it 

differs from the uſage of neighbouring nations, but alſs 

from the legal method of computation in that part of 

Great Britain called Scotland, and from the common 

uſage throughout the whole kingdom, and thereby fre- 

quent miſtakes are occaſioned in the dates of deeds and 

other writings, and diſputes ariſe therefrom ; and where- 

25 the kalendar now in uſe throughout all his majeſty's 


| Britiſh dominions, commonly called the Julian kalendar, 


hath been diſcovered to be erroneous, by means whereof 
the vernal or ſpring equinox, which at the time of the 
general council of Nice in the year of our Lord 325 hap- 
pened on or about the twenty firſt day of March, now 
happens on the ninth or tenth of the ſame month; and 
the ſaid error is ſtill increaſing, and if not remedied would 
in proceſs of time occaſion the ſeveral equinoxes and ſol- 
[tices to fall at very different times in the civil year from 
what they formerly did, which might tend to miſlead per- 
ſons ignorant of the ſaid alteration; and whereas a me- 


the equinoxes and ſolſtices may for the future fall nearly 
on the ſame nominal days, on which the ſame happened at. 
the time of the ſaid general council, hath been received 


2nd 


ſpecting the ſpecial matter for which the writ is brought. ; 
By the ſtatute of the 14 Ed. 3. it. 1. c. 17, J #5 af- ! 
ſentel and eflabliſhed, that parſons, vicars, wardens of chapels, 0 
und provoſts, wardens and priefts of perpetual chantries, fhatl | 
have their writs of juris utrum of lands and tenements, rents, 1 
and poſſeſſions annexed, or given perpetually in alins, to vica- fe) 


- 
28, ROK.” * . * K d 
= ” >> on * Clef a 


x Lt ax rc Rar 
w...... . I 


— 


320 


Eleven days 
throw out. 


Writings to 
bear date ac- 
cording to the 
new ſtyle. 


Courts and 
meetings. 


general convenience to merchants and other perſons cr. 
prevent miſtakes and diſputes in or concerning the dat 
and eſtabliſhed in his majeſty's dominions; it is therefgr 


nions and countries in Europe, Aſia, Africa, and Ame. 


_ every year ſhall be reckoned and accounted to be the fif 


and numbered in the ſame order and the feaſt of Eaſter and 
other moveable feaſts thereon depending ſhall be aſcertain. 
ed according to the ſeme method as before, until the fe. 


ol September, ſhall be called reckoned and accounted tr 
| be the fourteenth day of September, omitting (for that 
time only) the eleven intermediate nominal days of the 


dar. 24 U 2. C. 23. 1. 


ſiaſtical or civil, publick or private, which ſhall be made 


and the courts of great ſeſſions in the counties palatine, 


Walendar. 
and eſtabliſhed, and is now generally practiſed by al; 


all other nations of Europe; and whereas it will be g 
reſponding with other nations and countries, and tend 
of letters and accounts, if the like correction be receiye; 
enacted, that in and throughout all his majeſty's dom. 


rica, belonging or ſubje& to the crown of Great Britain, 
the ſaid ſupputation, according to which the year of on 
Lord beginneth on the twenty fifth day of March ſhall n 
be made uſe of from and after the Jaſt day of December 
1751; and that from thenceforth the firſt day of Januay 


day of the year. 24 C. 2. c. 23. f. 1. : 
2. And that from the firſt day of January 1752, the 
ſeveral days of each month ſhall go on and be reckonel 


cond day of September 1752 incluſive; and that the na 
tural day next immediately following the ſaid ſecond da- 


common kalendar; and that the ſeveral nature! days, 
which ſhall follow and ſucceed next after the ſaid four- 
teenth day of September, ſhall be reſpectively called rec- 
koned and numbered forwards in numerical order from 
the ſaid fourteenth day of September, according to th: 
order and ſucceſſion of days now uſed in the preſent kalen- 


3. And that all acts, deeds, writings, notes, and other 
inſtruments of what nature or kind ſoever, whether eccle- 


exccuted or ſigned, upon or after the ſaid firſt day of Ja- 


nuary 1752, fhall bear date according to the ſaid new me- 
| thod of ſupputation. 24 C. 2. c. 23. f. 1. 


4. And that the two fixed terms of St Hilary and $t 
Michael, in that part of Great Britain called England; 


and in Wales; and alſo the courts of general quarter ſeſ- 


ſions, and general ſeſſions of the peace; and all other 
courts of what nature or kind ſoever, whether civil, chi- 


minal, or eccleſiaſtical; and all meetings and aſſemblies 


ef 


Kalendar. 


any bodies politick or corporate, either for the elee— 
on of any officers or members thereof, or for any ſuch 
cers entering upon the execution of their reſpective of- 


jr within any other the dominions or countries lubject or 
belonging to the crown of Great Britain, are to be holden 
and kept on any fixed or certain day of any month, or on 
any day depending upon the beginning or any certain day 


or kept with any fairs or marts)——ſhall from time to 


which the ſame are now to be hold-n, but which ſhall be 
computed according to the ſaid new method of numberin 
aud reckoning the days of the calender as aforeſaid ; that 
s to ſay, eleven days ſooner than the reſpective days 
whereon the ſame were before holden and kept. 24 C. 2. 
23. /. I. 5 | 


rate, and doing of other corporate acts, which ſhall 
happen to fall upon any of the ſaid eleven days dropt or 
entirely omitted, ſhall for that year only be made or done 


ſeme were done on any of the nominal days fo dropt or 


mayor of London, and all annual meetings and aſſemblies 
for that purpoſe, {hall be on the ſame natural day and not 


2. c. 30. /. 4. | 

And the annual meeting for the election of the mayor, 
ſheriffs, treaſurers, coroners, and leave lookers of the 
city of Cheſter, ſhall be transferred from the next friday 


iter the feaſt of St Simon and Jude; that it may not 
coincide with Cheſter fair. 26 C. 2. c. 34. / 4. 

5. And*for the continuing and preſerving the calendar, 
or method of reekoning and computing the Gays of tne year, 
1 the ſame regular courſe as near as may be in all times 


bur Lord 1800, 1900, 2100, 2200, 2300, or any other 
hundred years of our Lord, which ſhail happen in time 
to come, except only every four hundredth vear of our 
ord whereot the year of our Lord 20900 ſhall be 
Vol, II. = ee eee e eee ere ke 
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5s, Or for any other yurpoſe whatſoever; which by au 
| ſtatute charter cuſtym or ulage within this kingcom, 


any month (except ſuch courts as are uſuaily holden 


ime from and after the ſaid ſecond day of September, be 
holden and kept upon or according to the fame refpec- 
ive nominal days and times, whereon or according to 


Provided, that the elections of officers in towns corpo- 


upon the natural day, which ſhall be as effectual as if the 
And the annual admiſſion and ſwearing of the lord 


on the ſame nominal day of the month as before. 25 C. 


iter the feaſt of St Dennis yearly unto the next friday. 


Ropulitions 
peipecuates- 


coming; it is further enacted, that the ſevera! years of 
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the fuſt, ſhall not be eſteemed or taken to be bif;,. 


Taſter and other 
holiday 80 


the one and twentieth day of March; and if the full 


ably erroneous : and whereas a calendar, and alſo certain 
tables and rules for the fixing the true time of the cele- 


thereon depending, ſhall from and after the ſaid ſecond 


to the {aid book of common prayer; and that the faid 


new calendar. tables, and rules hereunto annexed, faall 
be prefixed ta all (vor future editions of the ſaid book in 


Lord which by the preſent ſupputation are eſteemed to be 
biſſextile or Jeap years, ſhall for the future and in all 


manner as is now uſed with reſpect to every fourth year 
of our Lord. 24 C. 2. c. 23. /. 2. 


bock of common prayer, Eaſter day is always the firf 


decree of the ſaid general council of Nice, for the cele. 
bration of the ſaid feaſt of Eaſter : And whereas the me. 
thod of computing the full moons now uſed in the church 
of England, and according to which the table to find | 
| Eaſter for ever (prefixed to the faid book of common 


Kalendar. 


tile or leap years, but ſhall be taken to be common 
years conſiſting of 365 days and no more; and that the 
years of our Lord 2000, 2400, 2800, and every other 
four hundredth year of our Lord from the ſame year of 
our Lord 2000 incluſive, and alfo all other years of oy 


times to come be eſteemed and taken to be biſſextile 9 
leap years, conſiſting of 366 days, in the ſame ſort and 


6. And whereas according to the rule prefixed to the 
funday after the firſt full moon which happens next after 


moon happens upon a ſunday, Eaſter day is the ſun. 
day after; which rule was made in conformity to the 


prayer) is formed, is by proceſs of time become conſider- 


bration of the {aid feaſt of Eaſter, and the finding the 
times of the full moons on which the ſame dependeth, ſo 
as the ſame ſhall agree as nearly as may be with the de- 
cree of the ſaid general council, and alſo with the prac- 
tice of foreign countries, have been prepared, and are 
hereunto annexed : It is therefore further enacted, that 
the ſaid feaſt of Eafter, or any of the moveable feats 


day of September be no longer kept or obſerved according 
to the ſaid method now uſed, or the ſaid table prefixed 


table, aud alſo the column or golden numbers, as they 
are now prefix2d to the reſpective days of the month in 
the ſaid calendar, ſhall be left out in all future editions 
of the ſaid book of common prayer; and that the ſaid 


the room and ſtezd thereof; and that (rom and after the 
laid ſecond day of September. all and every the fix- 
cd feaſt-days holidays and fait-days obſerved by the 
| | a: church 
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church of England, and allo the ſeveral ſolemn days of 
thankſgiving and of faſting and humiliation which by vir= 
tue of any act of parliament now in being are to be kept 
and obſerved, ſhall be kept and obſerved, on the reſpec- 
tive days warked for the celebration of the ſame in the 
{aid new calendar, that is to ſay, on the ſame reſpective 
nominal days on which the ſame are now kept and ob- 
ſerved, but which according to the alteration by this act 
intended to be made will happen eleven days ſooner than 


the ſame now do; and that the ſaid feaſt of Eaſter, and 


all other moveable feaſts thereon d Sending, ſhall be ob- 


ſerved according to the ſaid new calendar tables and rules 


hereunto annexed, in that part of Great Britain called 


England, and in all the dominions and countries aforeſaid 
wherein the liturgy of the church of England now is or 


hereafter ſhall be uſed ; and that the two moveable terms 


of Eaſter and Trinity, "and all courts of what nature or 


kind ſoever, and all meetings and aſſemblies of any bodies 
politick or corporate, and all markets fairs and marts and 
courts thereunto belonging, which by any law ftatute 
charter cuſtom or uſage are appointed or uſed to be holden 
at any moveable time depending upon the time of Eaſter 


or any other ſuch moveable feaſts as aforeſaid, ſhall be 
holden and kept on ſuch days and times whereon the 


ſame ſhall reſpeCtively happen or fall, according to the 


falling or happening of the ſaid feaſt of Eaſter or ſuch 
other moveable feaſts, as aforeſaid, to be computed ac- 


cording to the ſaid new calendar tables and rules. 24 G. 2. 


. 23. . 3. 
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7. Phe ſeveral meetings of the court of ſeſſion; and Fairs. 


terms fixed for the court of exchequer in Scotland; and 
April meeting of the governor, bailifts,and commonalty of 
the company of conſervators of the great level of the fens ; 
and the holding and keeping of all markets fairs and 
marts, whether for the ſale of goods or cattle, or for the 
hiring of ſervants, or for any other purpoſe, which are 
elther fixed to certain nominal days of the month, or de- 
pending upon the beginning of any certain day of eny 


month; and all courts incident or belonging to, or uſually 
holden or kept with any ſuch fairs or eee Fed to ſuch 


certain times as aforeſaid ; —— ſhall not bz continued 


upon or according to the nominal days of the month, or 
the time of the beginning of any month, to be computed | 


according to the ſaid new calendar; but they ſhall be 


holden and kent upon or according to the ſame natural 


days, on ot according to which the N ſhould have been 
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Paqures; rents; 
£omiig of a age, 


times, by the ſpace of eleven days, 
new method of up putation, migut be attended with many 


that is to ſay, eleven days later than the ſame would bare 
happened according to the nominal days of the ſaid new 
ſupputation of time, by which th- commencement of each 
month and the nominal days thereof are anticipated gr 


Kalendar. 


ſo kept or holden, in caſe this act had not been made, 


brought forward by the ſpace of eleven days. 24 G. 2. 
* 

8. And whereas according to divers cuſtoms preſerip. 
tions and uſages in certain places within this kingdom, 
certains and grounds are on particular nominal days 
and times in the year to be opened for eommon of paſ- 
ture and other purpoſes, and at other times the owners 


and occupiers of ſuch lands and grounds have A right to 


incloſe or ſhut up the ſame for their own private uſe; 


and there 


is in many other inſtances, a temporary and 


diſtinct property and right veſted in different perſons, in 


and to many ſuch lands and grounds, according to certain 


nominal days and times in the year; and whereas the an. 
ticipating or bringing forward the ſaid nominal days and 


according to the ſaid 


inconveniences: it is therefore further declared and en- 
acted, that nothing herein ſhall extend to accelerate or an- 
ticipate the davs or times ſor the opening incloling or 
thutting up any ſuch lands or grounds as atoreſaid, or the 
days or times on which any foch temporary or diſtinc 
property or right in or to any ſuch lands or grounds 


as aforeſaid is to commence; but that all fuch lands 


and grounds ſhall be reſpect! vely op, cned incloſed or 


1 


right in and to ſuch lands 


wt up, and ſuch temporary and diſtinct property and 
and grounds as aforeſaid ſhall 


commence and begin upon the ſame natural days and 
times on which the furne ſhould have been fo reſpedtwely 
opened incloſed or ſhut up, or w 
begun! in caſe this act 
eleven d- vs later than the ſame would have happened ac- 
cording (0 the ſaid Bew accuunt and ſupputation of time, 


40-160 begin on the aid fourtecnth day of September as 
A G. 3 


„ 


23. . 5. 


uld have commenced or 
Z ene 
had not been made, that is to ſay, 


Provided hs. that this hall not extend to accelerate 9r 


anticipate the time of payrent of any rent annuity or lum 
of money, which ſhell become p ayable by vitue or 1h 


conſequence of any cuſtom uſage leaſe de. d writing bend 
note contract or other ah reement whaticever, now ſubs 


ſiſting, or which ſhall be niade 1g. ed ſcaled or centred 1 


to before the 1a.d to artecnth day of September, 01 the 


. 


tume 


ſe 


Q. 


EE 


wud... A 
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time of doing My matter or thing directed or required by 
any ſuch act of parliament to be done in relation thereto z 
or to accelerate the payment of, or increate the intereſt 
of «any ſuch ſum of money which ſhall be payable as afore— 
ſaid; or to accelèrate che time of the delivery of any 
goods chattels wares me. chand:ze or other things what- 
ſoever; or the time of the commengement, expiration. or 


determination of any leaſe or demiſe of any lands, tene 


ments or hereditaments, or of any o her contract or ag'ee- 
ment whatſoever; or of the accepting, furrenar'ng, or 
delivering up the poſſeſſion of any ſuch Lands téenements 
or hereditaments; or the commencement, exp ration, or 
determination of any annuity or rent; or of any grant tor 
any term of years, of what nature or kind forver, bv yir- 
tue or in conſequence of any ſuch deed, writings, cori- 
tract, or agreement; or at the ime of the alta! ning the 


age of one and twenty vears, or any viher age requit'e by 


any law cuſtom or uſage deed WII or writing what loever, 
for the doing any act, or for any other purpoſe, by any 


perſon now born or who ſhall be born before the ſaid 


fourteenth day of September ; or the time of the expi- 


ration or determination of any apprenticeſhip or other 
ſervice, by virtue of any indenture, or of any articles un- 


der ſeal, or by reaſon of any ſimple contract or niring 
whatſoever : but that all {uch rents annuities ſums of 
money, and the intereſt thereof, ſhall remain and conti— 
nue to be due aud payable ; and the delivery of ſuch 
goods and chattels, wares and merchandizes ſhall be made; 
and the ſaid leaſes and demiſes of al: fuch lands tenements 
and hereditaments, and the ſaid contracts and agreements 
ſhall be deemed to commence, expire, and determine; and 
the faid lands tenements and hereditaments thall be ac— 
cepted, ſurrendred, and delivered up; and the ſaid rents, 
and annuities, and grants for any term of years ſhall 
commence, ceaſe, and determine, —— at and upon the 
fame reſpective natural days and times, as the lame {h uid 


and ought to have been payable, or made, or would have. 


happened, in caſe this act had not been made; ar that 
0 further or Othe1 {um mall be paid or PrVabichor in? 


Interett of any ſum of money wh.tſoever, than ſuch in- 


tereſt ſhall amount unto, for the true number of natui al 
days for which the principal ſum, beating ſuch intereſt, 
ſhall continue due and unpaid ; and that no perſon ſhall 
be d.emed or taken to haveattained the faid age of one and 
twenty years, or any other ſuch age as aforeſaid, until the 
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L apſe ”. Wat. | 


full number of years and days ſhall be elapſed, on which 


_ cloſed and ſhut up; and certain rents or other payment; 


may be to be done, upon ſome of the moveable feaſts, or up. 
on certain days or times depending upon or to be computed 


and all ſuch matters and things ſhall be tranſacted and 
done accordingly. 23 C. 2. c. 30. / 2. 


Kalendar. 


ſuch perſon would have attained ſuch age, or would hay 
compleated the time of ſuch ſervice as aforeſaid, in cafe 
this act had not been made. /. 6. 
Provided always, that whereas in divers parts of this 
kingdom, by cuſtom preſcription or uſage, or by virtue 
of ſome law or contract, certain lands and grounds ate 
to be opened and uſed for common paſture or othe; 
purpoſes, and the ſame lands and grounds are again in- 


are due and payable; and ſome other matters and things 


from the ſame ; it is enacted, that from and after the 28 0 


ſaid ſecond day of September, the reſpective times for volt 
opening uſing incloſing and ſhutting up all ſuch land; Wi trox 


and grounds as aforeſaid, for the paying of ſuch rents ct yer 
other payments, and for the doing of ſuch other matters or wit 
things as aforeſaid, if ſuch times are depending on any rio] 
moveable feait, ſhall be computed and take place zccord- plic 
ing to the ſaid new calendar, and not according to the the 
method of ſupputation heretofore uſed ; and the tempo. the 
rary and diſtinct property and right of all perſons, bodies the 
politick and corporate, of to and in all ſuch lands and ref 


grounds, ſhall. commence and be enjoyed, and all ſuch 


rents and payments ſhall become and be due and payable, 


King's inauguration, See Doltdays. 
| King's ſupremacy. See Supzemacy. 


4 * 


— 


1.74? SE, lapſus, is a ſlip or departure of a right of 
patron neglecting to preſent within ſix months next after 
the avoidance. Whence it is commonly ſaid, that ſucn 


benefice is in lapſe or lapſed, whereunto he that ought to 


242. 


Lapſe. 
” preſenting to a void benefice, from the original 


preſent hath omitted or flipped his opportunity, G44. 
„Ind 


L apſe. 

And in ſuch caſe the patronage doth devolve from the 
patron to the biſhop, from the biſhop to the metropolitan, 
nd from the metropolitan to the king; that is, to the 
biſhop, as ordinary; to the metropolitan, as ſuperior ; 
and to the king, as patron paramount. Gig 768. 

For it is to be remembred, that churches and dioceſes 
were of common right under the care of the biſhops; 
and it was by particular indulgence that the patrons had 
the right of preſentation ; which being neglected, things 
do return to common right; and therefore the biſhop 
hath a true intereſt, and acts not in the right of the pa- 
tron, but his own. And if the biſhop doth not collate 
within fix months, then it falls to the archbiſhop ; not 
as ordinary, but as ſuperior; to whom the right of de- 
volution falls upon the inferior's neglect. Upon the me- 
tropolitan's neglect, then it falls to the king (as the law- 
yers expreſs it) as patron paramount of all the benefices 
within the realm ; by which is meant, that the king by 
right of his crown 1s to ſee that all places be duly ſup- 
plied with perſons fit for them; and if all others whom 
the law hath intruſted, do neglect their duties, then by 


the natural order and courſe of government it falls to 


the ſupreme power, which is to fupply detects, and to 
reform abuſes. 1 Still. 320. 

2. The term or ſpace, in which title by lapſe accrues 
ſucceſſively to the forementioned ſuperiors, is {1x months. 
The canon law upon this head did make a diſtinction be- 
tween Jay patrons, and clergymen being patrons ; ap- 
pointing four months in caſe of the former, and fix 
months in caſe of the latter. But the common law ob- 
ſerveth not this diſtinction; but gives eccleſiaſtical and 


temporal patrons an equal title to preſent at any time 


within the ſix months. G:b/. 768. 
And becauſe this computatioh doth concern the church, 


therefore it ſhail be made according to the computation of 


tne church, that is, by the calendar, for one half year, 
and not accounting twenty eight days to the month ; and 
the day on which the church becomes void, is not to be 


taken into the account. 2 I. 360. 


3. As to the time from which the ſix months are to 
commence, the rule of the canon law in all cales was, 
that the ſix months ſhall be reckoned not from the time 
of the voidance, but from the time of notice; and ſo it is 
held in ſome of the old books. G16. 769. 


Thus Rolle faith, that the fix months ſhall begin 
from the time of the patron's knowledge of the avoidance z 
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ledge thereof: for he ovght afterwards to take notice 
thereof at his peril, and not before, for that he was in 
ſome other county than that here the church it, and 
wherein the incumbent died, 2 Noll's Abr. 363. 


ſea, the fix months ſhall not be computed from the time 


within the realm at the time of {ſuch avoidance : But by 
the common law of England (he ſays) the fix months, as 


Lapſe. 
and ſo it was adjudged upon a writ in the time of! King 


Edward the ſecond. As if the incumbent die beyoud 


of his death, but from the time of the patron's. Knowledge 


thereof: And fo it was adjudged in a caſe between the | 


abbot of St. Mary's York, and the biſho: of Norwich, in 
a quare nom admifii, For the fix months {hall not be Ra: 
oned from the d-ath of the laſt incumbent, but from the 
time the patron might (according to a reaionable comnu- 


tation, having regard to the diſtance of the place where | 
he was at the time of the incumbent's death, it he were 


within the realm at that time) have come to the king. 


And Dr Watſon faith, the law (he fiods) hach been hol. 
den to be, that the fix months for Japſe upon an avoidance, 
ſhall not be accounted but from the time the patron could 
reaſonably be ſuppoſed to have notice of the incumbent's 
death; elpecially if the patron or incumbent ſhould huge 
pen fo be beyc nd the ſeas, or in ſome remote county 


he ſuppoſe!h, ſhall be accounted from the time of the 


death. if. e. 1. 


Caſe where an 
inſufficientelerk 
15 preſented. 


And Dr Gibioa ſaith, foraſmuch as _ 3 notion 


was attended with great uncertainty, therefore the com- 


mon law hath made this diſtinction; that where the 
avoidance is occaltoned by an act between the ordinary 
and the incumbent (as in the caſe of deprivation, and le- 
ſignation) lapſe ſhall incur from the notice given by the 
biſhop, or (if he die) by his ſucceſſor ; but where it is 


occaſioned by the act of God (as in the caſe of death), 0 


by the act of the incumbent (as in the caſe of lon), 


no notice need to be ns but the patron is bound to tak? 
notice of it; and fo, lapſe ſhall incur from the time oi 


wrath or ceſſion. Gi 769. 1 Still, 251. 


But where a clerk is refuſed for want of abilities or 


rats, tho* the patron ought to have notice, that he ma) 


preſent another in due time; yet if he neglect, the laple 
ſhall incur from the death or ceſhon, ind not from the 


time of the notice. And in this caſe, where a ae 


perſon preſents an iliterate clerk, it hath been adjudged, 
that lapſe incurs without any notice, becauſe the Jaw ſup- 
paſeth ſuch to be judges oi the ADEN of their clerk, and 


-that- 


ws Sw ww ra co 
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at therefore they ought not to have ron an inſuf- 
ſcient cleræ. 2 RelPs Abr. 364. Gibſ. 76 
It hatn alſo bern held, that altho' no lapſe thall incur, 
if no notice be en; pet, if in ſuch caſe a ſtranger 
pre ſent, and his cl rk is init and inducted, and the 
patron pives no diſturbance within fix months, he has 
no rem-dy for that turn: becauſe induction is a notorious 
act, of Wh. ch he is bound to take notice. Gib. 769. 
Niy 65. „ 
Bu: if the clerk whether of an egcheſiaſtical or lay patron. 
be not refuſed, but only the, biſhop doth delay the exami- 
nation of him, whereby the ſix months paſs 3 lapſe ſhall 
not incur, becauſe the church remains void by the bi- 
ſhop's own default, and be is ante a diſturber, 11 atf. 
4. 11. | 
. Ans generally, lapſe Mall incur or not incur, ac- Whers the lapſe 
cording as it happeneth or doth not happen thro? the de- e 85 
fault of the biſhop, and according as he is named or not cy, gefagie, 
named in the writ of guare impedit brought upon that oc- 
cahon, So, it he wi not award a jus patronatus when re- 
quired, or refuſetn the clerk without cauſe, and the church 
becomes l1tigious z in ſuch caies the lapſe ſhall not incur. 
But if he do what is his duty upon a preſentment made to 
him, and refuſeth with good cauſe, and 1s not named in 
the quare impedit; or if no preſentation is made, and yet 
2 quare impeait is brought againſt patron and ordinary; 
the lapſe ſhall incur, and his collation thereupon ſhall be 
N CH. 769. 


Alfo, after tae commiſſioners, and upon 2 7 patronatus 


W have certified the right as it is found before 1 

them, the biſhop ſhall not take advantage of the lapſe; 1 0 

that is, if the clerk of the patron for whom it is certifis 4 - 1 

doch afterwards make a new requeſt to the ordinary to be 1 
admitted, which may be done upon the firſt preſentation; 4 

but without ſuch after requeit, the ordinary may have the 
void turn, as by lapſe, ſuch inquiry and certificate not- 11 
withitanding. Ii al „ . | 1 

Alſo if when 0 church is litigious, no ) jus patronatus is 1 
zwarded, but only an aſſiſe of darrein preſentment or quare —— 
imped.t is brought by one party, who doth recover againſt LG 
tie other; if the biſhop was not named in the writ, and „ 

| the ſix 1 pals pending the fame, lapſe {hall incur, | | 1 
| for that there was no default in the bilbop. And tho' the 9 
patron in ſuch caſe doth recover within the fix months; | 1 

jet if the ſix months pats before the writ to the biſhop be 0 

lacen forth, lapſe ſhall incur: And if the ordinary doth 1 1 


collate 1 
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collate before the receipt of the writ; his clerk ſhall y, 


Lepſe ſhall not 
incur per ſal- 
tum. 


Biſhop being 
both patron 

and ordinary, 
ſhall not have 
twice Ax 
montlis. 


and the fix months do paſs pending the ſame ; unleſs the 


1s generally ſaid, that if a guare impedit in any caſe be 
brought, and the biſhop be named therein, lapſe ſhall ng 
paſs to the ordinary pending the writ. Watf. c. 12, 


diate ordinary. This is agreed on all hands, even tho 
the lapſe be loſt by default of the ordinary, as for want of 


Lapſe. 
be removed. And ſo it is, if after the recovery within 


the ſix months, the defendant doth bring a writ of etror, 


plaintiff, before the ſix months by ſuch means paſs, dot 
bring a guare impedit againſt the biſhop, for thereby it 
hath been ſaid that lapſe ſhall be prevented. However it 


6. Title by lapſe can never accrue to the metropolitan, 
or to the king, unleſs it hath firſt accrued to the ime. 


giving notice, or the like, and for the ſame reaſon, if 1 
clerk is inſtituted, and remains eighteen months without 
induction; tho' inſtitution is no plenarty againſt the king, 


yet being ſo againſt the biſhop, no title by lapſe ſhall zc- biſh 
_ crue to the king. Gi. 769. Waiſ. c. 12. . mor 


And by the ſtatute of the 25 Ed. 3. ſt. 3. c. 7. Bru ord! 
that many preſentments to divers benefices of holy church, as wel 


of the patronage of lay people, as of people of holy church, / 
which were void by fix months, where the collation by laß inh 
of time was devolute and of right pertaining to the ordinarit hib 
/ the places, were recovered by the king by judgments there pet 
given of the aſſent of the ſaid patrons, in deceit of the ſaid ul. che 
lations ſo made reaſonably by the ſaid ordinaries; in which OW 
pleas, the ordinaries, nor their clerks to whom they did give ſuth fol 
bene ſices, were not received to ſhew nor defend their right in | 
ibis behalf, nor to counterplead the king's right fo claimed: the di 
king, by the aſſent of the parliament, willeth and granteth fir ne 
Him and his heirs, that when archbiſhops, biſhops, or other or- is 
dinaries have given a benefice of right devolute to him by lafjt te 
of time, and after the king preſenteth and taketh the juit d 
 againſi the patron, which percaſe will ſuffer that the king ſhall c 
recover without action tried, in deceit of the ordinaries, or tit \ 
poſſelſors ef the ſaid benefices ; that in ſuch caſe, and all uh il © 
caſes like, where the king's right is not tried, the archbiſhop or 
biſhop, ordinary, or poſſeſſor, ſhall be received to counterfleas the | 


title taken for the king, and to have his anſwer, and to ſhew and 
defend his right upon the matter, altho' that he claim notbing 
in the patronage in the caſe aforeſaid, 
7. Altho' the biſhop be both patron and ordinary, he 
ſhall not have a double time to preſent in, but only {1x 
months, before title by lapſe accrues to the metropolital 


And there is a parity of reaſon, for its paſſing from the 


metropolitan 


| ordinary ought to inſtitute upon ſuch preſentment. Waiſ. 


| the only difference is, that inſtead of collating by his 


the ſpiritualties, whoever they be. 7/atf. c. 12. Gibhſ. 
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netropolitan to the king in ſix months, where the me- 
topolitan is both patron and ordinary (as it frequently 
happeneth in churches within his own dioceſe); for the 
title by lapſe is in the nature of a truſt, and not of an in- 
tereſt; and the ſelf ſame perſon who hath negleQed that 
uſt, and kept the church deſtitute of a paſtor for one ſix 
months, ought not in equity to have it in his power 
to keep it vacant for ſix months more. Gibſ, 769. 
Watf. c. 12. . | Os 5 

8. If an archbiſhop doth viſit an inferior dioceſe, and Lapfe incurred 
doth inhibit the biſhop during the viſitation (as the uſe is), e Free 114. 
and afterwards during the viſitation and inhibition, and "= = 
before any releaſe made by the archbiſhop, ſome church _ 
in the ſame dioceſe doth lapſe ; altho? that the juriſdiction 
of the ordinary be ſuſpended during the viſitation ; ſo that 
he cannot in any ſuch caſe collate his clerk himſelf, yet 
he ſhall have the benefit of the lapſe, and not the arch- 
biſhop; to whom in this caſe the biſhop muſt as a com- 
mon perſon preſent his clerk, and the archbiſhop as his 


. 12. | On 7 
And the reaſon is plain; for altho' the biſhop is under 
inhibition during the time of the viſitation, yet ſuch in- 
hibition reacheth not his right of patronage, but only ſuſ- 
pends his right of inſtitution and collation ; and therefore 
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own authority, he is to preſent his clerk to the archbiſnop 
for inſtitution. Gi. 770. . : 

9. If title by lapſe is accrued to the biſhop, and he Biſhop dying af- 
dies, or is tranſlated, or deprived, before he takes the be- ter lapſe incur 
nefit of it; the devolution is to the metropolitan, as he re. 
is guardian of the ſpiritualties, and as this is not an in- 
tereſt, but a mere ſpiritual truſt. For altho' it is laid 
down in an ancient writ, as a thing notorious, that 
churches which belonged to the collation of biſhops 
while they lived, do belong to the king by reaſon of his 
cuſtody thereof in the time of the vacation; yet this re- 
lates only to ſuch voidances as belong to the biſhops in 
their own. right; but lapſes belong to the guardians of 
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10. By the ſtatute of Prerogativa regis, 17 Ed. 2. c. No lapſe from 
8, Of churches being vacant, the advowſons whereof belong the king, 
io the king, and other preſent to the ſame, whereupon debate 
ariſeth between the king and other © if the king by award of the 
Feurt do recover bis preſentation, tho" it be after the lapſe of 4 

| | | | | monihs 
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months from the time of the avoidance, no time ſhall prend 
him, fo that he preſent within the ſpace of ſix months. 7", 
The meaning of which ſtatute is, that where a church 
belonging to the patronage of the king is Titigious, 10 
not recovered in fix months, lapſe ſhall not incur, 4h 
the caſe of a common perſon: but the laſt clauſe ſeem. 
eth to be a limit«tion of that privilege; viz. on con. 
tion that the king preſent within the ſpace of fix mon 
after it is recovered ; and if he preſent not, then lapſe h 
incur. But it being a maxim in law, that Bullun tempy 
occurrit regi, and the reſtraining words being not exyre(; 
that the prerogative ſhall be reſtrained in that particula. 
but only words of implication; the law is taken to. 
that the church can in no wiſe go in lapſe from the king. 
Gib/. 766, 770. „„ n 
And therefore there is no remedy againſt a negled i 


the king to fill vacant churches, but only the ordinary 


ſequeſtring the profits of the church, and appointing 
Clerk to ſerve the cure, Gib ſ. 770. | 
Patron's right, II. After a church is lapled to the immediate ordinary, 
e dogg if the patron doth preſent before the ordinary hath file 
net taken, the church, the ordinary ought to receive his clerk. Fur 

lapſe to the ordinary is only an opportunity of executing 

a truſt, viz. of ſeeing the cure ſupplied in caſe of the p- 

| tron's neglect; which being performed by the pation 
himſelf, the ordinary can take no advantage by i. 
Matſ. c. 12. | 3% ps | 

And the like law is, if lapſe be accrued to the metro 
politan; for then, if the patron prefent to the inferir 
ordinary, Whilſt the church remains void, he is bound 
to receive his clerk, and the metropolitan is barred, 
V . 

But if the ordinary of the dioceſe, or metropolitan, 
hath collated his cletk, whilſt the turn was re{yective'y 
theirs, altho' the clerk be not inducted; the patron's 
clerk, if after that preſcnted, is not to be admitted. 
Walſ. c. 12. Rs bs 

Or if the inferior ordinary, after the time is gone by 
Japſe to the metropolitan, hath collated his clerk to tbe 
benefice that is in lapſe; altho' this cojlation be tortious 

to the metropolitan, yet it ſcems that it takes away the 
preſentation of the patron, ſo that he ſhall not preſent, 
and is only an uſurpation upon the metropolitan ; a1 

thereby the metropolitan is put out of poſleſſion, and di- 
ven to his guare impedit. Watſ. c. 12. 4 

1 ˖ 
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Laple. 333 
It hath been a queſtion, whether the biſhop ought to 
zaͤmit the patron's clerk, after the title of lapſe is 
aſſed from the metropolitan to the king. And by Ho- 
bart, the patron's preſentation takes place, after the church 
is lapſed to the king, if it be exhibited to the ordinary be- 
fore the king's; becauſe the patron's right to preſent con- 
E:inueth, until the title by lapſe be executed, and the king's 
little is not veſted in him in this caſe abſolutely, as other 
titles are, but conditionally, viz. if he doth preſent before 
the patron ; becauſe the king hath it only as ſupreme ordi- 
nary. But by others, the turn is by lapſe ſo veſted in 
the king, that if the patron's or other perſon's clerk be 
admitted to a church, after it is come to the king by lapſe; 
the king by guare zmpedit may recover the preſentment, 
and remove ſuch clerk, And this latter opinion is taken 
Ito be the liw. So if the king hath title by lapſe, to pre- 
lent to a prebend of his free chapel, for that the dean 
thereof hath not collated to it within fix months; tho? 
Ithe dean doth collate before the king preſents, yet the 
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„lng {hall remove his clerk. Halſi c. 12. e ih 
And this power in the king is in effect the ſame that Re 


nd caves - 


the pope claimed and exercited; as appears by the direc- 
ton given to his legates in this very cale, Which became 
part of the body of the canon law; where ſpeaking of 
ſuch benefices, or dignitics as were lapied to him, and 
led by the patrons notwithſtanding ſuch lapſe, he orders 
Fticm to permit the perſons fo preſented, if they be per- 
Ins fit and {uſficient, peaceably to enjoy the fame; other- 


wile that they remove them, and put others ſufficient in | 
| their:nlace My, 5 : „ is 
| eit places. Gib. 770. | 
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| But if in ſuch caſe, the patrons clerk is ſuffered to die 
Incumbent, or is deprived, the king's turn is ſerved, and 
be bath loft the advantage of the lapſe. Upon which 
bead, all the books are clear, as to death; aud moſt of 
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(em, as to deprivation ; but many of them will not al- —_ 1 
ow tne ſame reaſon, in caſe of reſignation, becauſe there —— 
500m to ſuſpect fraud and covin. 6,/¼/. 770. 5 _— 

12. A donative remaining void never goes In lapſe, No lapſe of a | 9 
unleſs it be ſpecially provided for by the foundation, or deν. -- 


5 compoſition afterwards; but the ordinary may com- 
p*! the patron to fill the ſame, by eccleſiaſtical cenſures. | 
at. 2. 12. | 3 | PE Eten Bhd | Th. 
G But if it is augmented by the governors of queen Anne's | i 
Peounty, it will lapſe in like manner as prefentative livings. jt 
16. A. 2, 6. 10. -þ 7. 5 . 
| Leaſes. 1 


Leaſes by the 
common law. 


Leaſes, 


1. Y the common law, biſhops with the confirmation 
N of the dean and chapter, maſter and fellows of 
any college, deans and chapters, maſter or guardian of 
any hoſpital and his brethren, parſon or vicar with the 
conſent of the patron and ordinary, archdeacon, prebendary, 
or any other body politick ſpiritual and eccleſiaſtica), 
might have made leaſes for lives or years without limita. 
tion or ſtint; and ſo might they have made gifts in tail, 
or eſtates in fee, at their will and pleaſure; whereupon 
not only great decay of divine ſervice, but dilapidations | 
and other inconveniences enſued; and therefore they 
were diſabled and reſtrained by ſeveral ſtatutes. 1 Inf} 
44. 3 Co. 75. 
Corporations aggregate, confifting of divers perſons, as 
| maſter and fellows, dean and chapter, might of themſelves 
have made ſuch grants, without confirmation; nor is any 
confirmation yet required to ſuch leaſes as they may make 
by ſtatute. Gil. . 5 
But the law did not think fi to truſt a üngle perſon, 
or ole corporation, as an archbiſhop, biſhop, archdeacon, 
predendary, parſon, vicar, with the diſpoſition of eſtates 
held in right of the church; and therefore, by way of 
reſtraint, appointed the aſſent and confirmation of ſome } 
Others, without which their grants ſhould not be valid 
againſt the ſucceſſor. 14, 

Accordingiy, all leaſes of archbiſhops and bi ſhops (to 
bind their ſucceilors} were to be confirmed by the dean 
and chapter, or deans and chapters if there be ſeveral 
chapters; leafes of deans, by the biſhop and chapter; 
leaſes of archdeacons, prebendaries, and the like, by the 
biſhop, dean, and chapter; leaſes of parſons and vicars, by 
the patron and ordinary; and leaſes of the incumbent of a 
donative, by the patron alone: but if the king be patron 
of a prebend, or the like, then the king and dean and 
chapter, and not the biſhop, ought to confirm the leaſe, 

Ci 744. Degge p. 1. c. 10. "Wat. Codd 
But all theſe fole corporations, as archbiſhops, biſhops, 
| archdeacons; prebendaries, and the like (parſons and vi- 


cars only excepted) were enabled by the ſtatute of the 


32 H. 8. hereafter following, to let leaſes for twenty one 
log or three lives, without confirmation ; provided that 
lach leaſes che conditions and limitations of the ” 


. %- % 


Leaſes. 
20, as to the expiration of the old leaſe, the commence- 
ment of the new, the reſervation of rent, and the like, 
were punCtually obſerved ; but if not, confirmation 


remained neceſſary, as before, in order to bind the ſuc- 
ceſſor. And with confirmation, long leaſes of ſole cor- 


335 


porations continued (fo far as that act is concerned) to 


de good againſt the ſucceſſor, as they had been at the 
common law. Gibſ. 744. 
Afterwards, by the ſtatutes of the x El. 13 El. and 18 
El. all corporations, whether ſole or aggregate, were 
diſabled from making leaſes for more than twenty one 
years or three lives; and all (except biſhops) from mak- 


ing any new leaſe, where the old was not expired or 


ſurrendred or ended within three years. In which caſes, 
confirmation was excluded, and could avail nothing ; and 
therefore confirmation is of real effect only to two ſorts 
of ſole corporations, viz. 1. To parſons and vicars ; 
who being ſpecially excepted out of the enabling act of 


the 32 H. 8. cannot nor ever could bind their ſucceſſors 
without confirmation: And, 2. To biſhops; who being 


not included in the reſtraint of the 18 EI. hereafter men- 
tioned againſt concurrent leaſes, may ſtill (as at common 


law they might) let ſuch leaſes at any time, with confir- 


mation ; as will appear more particularly, in the recital 
and explanation of the ſeveral ſtatutes. Gi. 744. 


2, By the 32 I. 8. c. 28. All leaſes io be made of any Leaſes by the 


manors lands tenements or other hereditaments, by writing in- 
dented, under ſeal, for term of years, or for terin of life, by 


enabling ſtatute 


of the 32 H. & 


an; perſon or perſons being of full ave of twenty- Ore years hau 


ing any eftate of inheritance either in ſee-ſimple or in fre tail, 
in their own right, or in the right of their churches or wives, 
or jointly with their wives, of an eſtate of inheritance made 


before the coverture or after, ſhall be good and efectual in the 


law againſt the leſſors, their wives, heirs, and ſucceſſors, and 


every of them, according to ſuch ęſlate as is comprijed and ſpe- 
afied in every ſuch indenture of leaſe, in lite manner and 
form as the ſame ſhould have been, if the leſſurs thereof, and 
every of them, at the time of the making of ſuch leajes had 


been lawfully ſeiſed of a good perfect and pure ęſtate of fee ſin- 


ple thereof, to their own only uſes. I. 1. 


But this ſhall rot extend (1) to any leaſes to be made of any 


manors linds tenements or hereditaments being in the hands of 


any farmer or farmers by virtue of an old leaſe, uniz the 


lame old teaſe be expired ſurrendred or ended within one year 


"ext after the making of the ſaid new leaſe ; nor (2) ſhall ex— 


lend ta any grant to be made of any reverſion of any manors 


lands 
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he deaths of the leſſors if no ſuch leaſe had been made there. 
ing to their eſtates and iniereſts, ſ much yearly farm or rent, 


or more, as hath been moſt accuflomably paid for the ſame 
' Within twenty years next before ſuch tecfe thereof” mage. ſ. 2. 


en 5, as the ſame l-/for night have had againſt the ſame leſſee : 


or power to any parſon or vicar of any church or vicarage, to 
make any leaſe or grant of any of their meſſuages lands tene. 


might haue done before the making of this att, ſ. 4. 


Al leafes to be made, c.] Before this ſtatute, altho 
corporations aggregate of many (as deans and chapters) 


expired with the leflor, and could not bind the ſucceflor, 
But by this ſtatute, all ſuch ſole corporations (except 


Leaſes, 


lands tenements or hereditaments; nor (3) to any leaſe of op 
manors lands tenements or hereditaments, which have ng m1; 
commonly been letten to farm, or occupied by the farmers thereef 
by the ſpace of twenty years next before ſuch leaſe thereof malle; 
nor (4) to any leaſe to be made without impeachment of waſte, 
nor (5) to any leaſe to be made above the number of twenty 
one year's or three lives at the moſt from the day of the making 
theres; and (6) that upon every ſuch leaſe there be re/+ vid 
yearly during the ſame leaſe, due and payable to ihe leſſors their 
herrs and ſucceſſors to utom ihe jame lands ſhould have come aſter 


of, and to whom the reverſun thereof ſball appertain, accird. 


And every ſuch perſon (0 whom the ver ion Mall apper tain, 
after the death of ſuch leſſars, or their heirs, fall have lite 
remedy and advantage againſt the leſſees their executors and af. 


fo that if the leffor were jeijea of any ſpecial eflate tail if the 


fame hereaitaments at he time ef juch leaje, the i ſſue oi heir 


of that ſpec:ui tate ſhall have the reverſion rents and ſervices 


reſerved upon ſuch leaſe after the death of the ſaid II hr, as the 


lelſor himjc(f might have bad if be had lived. ſ. 2. 
Provided, that nothing herein ſhall extend to give any liberty 


ments tithes profits or hereditaments belonging to their churches 
or vicarages, otherwije or in any other manner, than thi 


might have made lung leaſes for lives or years, of them- 


ſelves and without any conſent or confirmation; yet if 
ſuch leaſes had been made by a ſole corporation (as bi- 
ſhop, archdeacon, prebencary), and not confirmed by ſuch 


other perion or perſons whole conſent was neceſſary, they 


parſons and vicars) are enabled to make leaſes for twenty 


one years or three lives, without any confirmation what- 


ſoever (the ſeveral conditions which follow in the ſtatute 


being punctually obſerved): for which rezſon it is called 
tie enabling ftatutc, and fo it whoily was, and had no- 
thing in 1 of reſtraint; but left aggregate corporations, 


and 


Leaſes. 
and alſo ſole corporations with proper conſent, to their full 
liberty of going on to make all ſuch leaſes as they might 
bare made before; without being limited at all to the 
conditions of this ſtatute, if they had but the ſame pro- 
det confirmation or conſent. Gi 732. 


muſt be of lands tenements or hereditaments, manurable 
or corporeal, which are neceſſary to be letten, and where- 


that lie in grant, as advowſons, fairs, markets, fran- 


1 Infl. 44. 

neceſſary to take notice of ſome diſtinctions which plainly 
zriſe out of the books. As, firſt; All the books agree, 
that a leaſe for three lives, of tithes or other incorporeal 
inheritance will not bind the ſucceſſor, becauſe he would 
then be without the tithes or other ſuch incorporeal in— 
heritance, and bave ne remedy for the rent thereon re- 
ſerved; for diſtrain he could not, becauſe there would 


granted being perfectly incorporeal, and inviſible; an 


orif he had yet there would be nothing to put in view of 
the recognitors; and an action of debt he could not 
maintain during the leaſe, becauſe being for three lives, 
that is an eſtate of freehold, which will endure no action 


ach caſe would have no manner of remedy for the rent 


tent of the ſeveral acts. Secondly, it is held in ſome 
books, that a leaſe for twenty one years of ſuch incorpo- 


by the ſucceſſor within theſe ſtatutes: becauſe tho? the 
tent reſerved be good by way of contract between the 


for the recovery thereof, yet they ſay it is not ſuch a rent 


ſucceſſor; and therefore the ſucceſſor, having no remedy 
Litt. 44. 5 

But this point ſeems to have been ſhaken by con— 
tary reſolutions, For ſome books expreſsly hold ſuch 
leaſe for years to be good againſt the ſucceſſor, becauſe 


n 2 N 


Of any manors lands tenements or other hereditaments] It 


out a rent by law may be reſerved ; and not of things 
chiſes and the like, whereout a rent cannot be reſerved. 


For the better underſtanding of which rule, it will be 


be no place wherein to take any diſtreſs, the things leaſed. 


aſlze he could not have, becauſe either he had not ſeifin, 


of debt ſo long as it continues: And fo the ſucceſſor in 
reſerved, which would be againſt the expreſs proviſion and 
real inheritances, tho? they have been uſually demiſed, | 
and the ancient rent be thereout reſerved, is yet voidable 
leflor and leſſce, and an action of debt may be maintained 


is is incident to the reverſion, nor ſhall paſs with it to the 


for the rent, ſhall not be bound by the leaſe. 5 Co. 3. 
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they ſay he has remedy for the rent by action of debt 
and ſay it has been ſo judged, and take the diverſity 5 


tween ſuch leaſe for years and a leaſe for life. Alſo the 
ſay, that the rent iſſues out of the tithes in point of geg. 


der, tho' not in point of remedy ; becauſe no diſtreſs can 


be taken for it; but that is ſupplied by the action of deb: 
which lies for ſuch rent, and ſhall devolve on the ſucce.. 
for; and that ſuch rent doth not lie only in privity 6f 
contract, as a ſum in groſs, but is incident to the reye;. 
ſion, otherwiſe the ſucceſſor could not have it, being on 
privy to the eſtate, not to the perſonal contracts of his 
predeceſſor. And to this opinion the court inclined, but 
thought it a point of great conſequence, and therefore tg 
avoid it gave judgment on another point which was cle 
Thirdly, all the books agree, that a leaſe for three lives or 
twenty one years, of a manor with the advowſon append. 
ant or of lands or houſes and of tithes, uſually let therewith 
reſerving the ancient rent, and the like, is good and ſha| 
bind the ſucceflor; for tho' the rent doth not iſſue cut 
of the advowſon, or tithes, in point of remedy, yet the 
rent is greater in reſpect thereof, and the ſucceſſor hath 
his remedy for the whole rent upon the lands or other 
corporeal inheritance Jet therewith. And Vaughan 
proves this from the expreſs words of the ſtatute of the 


13 Eli. which are, that all leaſes by any ſpiritual or ec- | 


cleſiaſtical perſons, having any lands, tenements tithes or 


hereditaments, (other than for twenty one years or thice | 


lives) ſhall be void, So that the ſtatute plainly ſhews, 
that ſome way or other tithes may be leaſed for twent; 
one years or three lives, and if they cannot be |-aſed 
lingly, it mult be with lands uſually let therewith, 3 
Bac, Abr. 352. 1 


But now, by the 5 G. 3. c. 17. Whereas it may de 


doubtful, whether by the Jaws now in being, archdilbops 
or biſhops, maſter and fellows, or any other head and 
members of colleges or halls, deans and chapters, precen- 
tors, prebendaries, maſters and guafdians of hoſpitals, of 
any other perſon or perſons having any ſpiritual or ec- 
cleſiaſtical promotions, heretofore had, or now have, an) 
power to make or grant any leaſe or leaſes of tithes or other 
incorporeal hereditaments only, which lie in grant, and 
not in livery, for one, two, or three lives, or for 30) 
term or terms of years not exceeding twenty one, alths' 
the ancient rent is thereby reſerved, and all other requ!- 
ſites preſcribed by ine acts of parliament now in being (9 
that end, or any of them, were or are juſtly obſerved an! 
performed, by reafon that there is generally no plece 
wherein a diſtreſs can be taken; and it may be 4100 
| | | doubtfu! 


Leaſes. 


doubtful whether, in caſes of leaſes for life or lives, there 


is any remedy in law for ſuch perſons, by action of debt 
or otherwiſe, for recovering the rent in arrear reſerved on 
ſuch leaſes for life or lives: Therefore, for obviating all 
doubts, and enabling the ſaid perſons to make valid leaſes 


of ſuch their incorporeal hereditaments, and to recover 


the rent reſerved on leaſes for one, two, or three lives; and 
alſo to make good ſuch leaſes as have been already granted 


by them; it is enacted, that all leaſes for one, two, or three 


lives, or any term not exceeding twenty one years, already 
made and granted, or hereafter to be made or granted, of 
any tithes, tolls, or other incorporeal hereditaments ſolely 
and without any lands or corporea] hereditaments, by any 
ſuch perſons as aforeſaid, ſhall be good and effectual in law, 
azainſt ſuch perſons and their ſucceſiors, as any leaſe 
made by ſuch perſons of lands or other corporeal heredi- 
taments by virtue of the ſtatute of the 32 H. 8. or any 
other act. And if the rent or yearly ſum reſerved upon 
ſuch leaſe ſhall be behind or unpaid for twenty eight days; 
the ſaid leſſors, their executors, adminiſtrators, and ſuc- 
ceſſors reſpectively may bring action of debt againſt the 
leſſee, his heirs, executors, adminiſtrators, or aſſigns, for 
recovering the ſame, as any landlord or leſſor or other 
perſon may do for recovering of arrears of rent due on any 


leaſe ſor life, Jives, or years, by the laws now in being.“ 


By writing indented] It muſt be by deed indented, and 
not by deed poll, or by parol. 1 IAH. 44. „ 
And if it be not really indented, tho' the words of the 
deed be this indenture, yet {till it is not a deed indented; 
dut if the deed actually be indented, it matters not whe- 
ther it ſpeaks itſelf to be an indenture or not, it is how 

ever a deed indented. Watſ. c. 42 | 


In the right of their churches] Yet a biſhop that is ſeiſed 


in the right of his biſhoprick, a dean of bis ſole poſſeſſions 
in the right of his deanry ; an archdeacon in the right of 
his archdeaconry, a prebendary, 2nd the Jike, are within 
this ſtatute; for every of them generally is ſeiſed in jure 
ecclefſe, 1 Inſt. 44 ng 
And in general, all ſole corporations whatſoever (par- 
ſons and vicars only excepted) are included within this 
ſtatute, and are hereby enabled to bind their ſucceſſors. 
Accordingly it hath been adjudged, on ſeveral occaſions, 
that precentors, chancellors, and treaſurers of churches, 
ate within the benefit of this ſtatute; only, as to pre- 
centors, it hath been determined, that tho! there are per- 
lons of inferior rank in ſeveral churches, who are com- 

| 2 2 | | | monly 
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order. Eis.. 732. 


cContinual and abſolute ſurrender, and not ſuch an illu— 
fory ſurrender, which might be avoided the next da). 


prebendary of Sarum, brought an ejectment to avoid x 


year next after making of the new leaſe, And his ob. 
_ jection was, that the /urrender made of the former leaſe 
| was with a condition, that if the then prebendary did not 


ſurrender ſhould be void; whereby (as was contended for 
the plaintiff) the old term was not abſolutely gone, but 
the leſſee reſerved a power of ſetting it up again. Butthe 
court, after two arguments, gave judgment for the de- 


which was, that there ſhould not be two long leaſes ſtand- 


ſolute ſurrender both in deed and in law. And the whole 

was out of the leſſee, without further act to be done by 
bim. In the proviſo in the ad, there is the word ended 
as well as ſurrendered; and can any body ſay the fit 


old eſtate, till a new title was made to him. Stranze 


c. 3. enacteth, that no leaſes eſtates or intereſts, either of 


being copyhold or cuſtomary intereſt of in to or out of 
any meſſuages manors lands tenements or hereditaments, 
ſha] be aſſigned granted or ſurrendered, unleſs it be dy 
| deed or note in writing, ſigned by the party ſo aſſigning 
granting or ſurrendering the ſame, or their agents there- 

= _ | BY ae _unato 


Leaſes, 
monly ſo called, yet they are not within this ſtatute, but 
only thoſe dignitaries of that denomination who are pr. 
perly fo called, and who are next to the deans in place and 


_ Unleſs the fame old leaſe be expired ſurrendered or endil 
within one year next after the mating of the ſaid new leaſid 
This ſurrender muſt be abſolute, and not conditional; 
for the intent of the makers of the act was, to have x 


5 Co. 2, x 


H. 17 G. 2. Wiljon on the demiſe of Eyre, clerk, againſt 
Carter apd others. The leſſor of the plaintiff, being a 


leaſe made by his predeceſſor, as not being conformable 


to this proviſo, which requires, that upon renewals, the 
old leaſe muſt be expired ſurrendered or ended, within one 


within a week after grant a new leaſe for three lives, the 


fendants: this being within the intent of the ſtatute, 


ing out againſt the ſucceſſor, Here the new leaſe was 
made within the week, and from thence it became an ab- 


leaſe is not at an end ? This was no more than a reaſon- 
able caution in the firſt leſſee, to keep ſome hold of his 


16% 5 
Of ſurrenders in general, the ſtatute of the 29 C. 2. 


freehold or terms of years, or any uncertain intereſt not 


Leaſes. 


unto lawfully authorized by writing, or by act and ope- 
ration of law. ſ. 3. 

Note, a ſurrender by deed, is a ſurrender in expreſs 
words, into the hands of him who hath the immediate re- 
mainder: a ſurrender in lau, or by cperation of law, is by 
taking a new leaſe of the ſame eſtate ; for this 1 is an ac- 
knowl:dzment, that the leſſor hath power to make ſuch 
new leaſe which power he could not have, but by ſur- 
render of the former leaſe in being. Gif. 733. 
Further, with reſpect to ſurrenders, it is enacted b 


the 4 G. 2. c. 28. that whereas many perſons hold con- 
ſtlerable eſtates by leaſes for lives or years, and leaſe out 
the ſame in parcels to ſeveral under tenants; and whereas 


many of thoſe leaſes cannot by law be renewed without a 
ſurrender of all the under leaſes derived out of the ſame, 


ſo that it is in the power of any ſuch under tenants to 


prevent or delay the renewing of the principal leaſe, by 
refuſing to ſurrender their under leaſes, notwithſtanding 
they have covenanted ſo to do, to the great prejudice of 
their immediate landlords, the firſt leſſees: therefore for 
preventing ſuch inconveniences, and for making the re— 


newal of leaſes more eaſy for the future, in caſe any leaſe 


{hall be duly ſurrendered in order to be renewed, and a 
new leaſe made and executed by the chief landlord or 


landlords, the ſame new leaſe ſhall, without a ſurren- 


der of all or any the under leaſes, be as good and valid, 
to all intents and purpoſes, as if all the under leaſes de- 


rived thereout had been likewiſe ſurrendered at or before 


the taking of ſuch leaſe. /. 6. 

And by the 29 C. 2. c. 31. Whereas divers lands tene- 
ments and hereditaments, have been and may be granted 
by leaſe for the life of one or more perſon or perſons, or 
otherwiſe; and whereas, in order to obtain a renewal of 
ſuch leaſes, it is in many caſes neceſſary to ſurrender up 
the eſtates thereby granted; which ſurrenders cannot be 


effectually made by perſons under the age of twenty one 
years, nor lunaticks, nor by femes covert, without levy- 


ing a fine; it is enacted, that in all caſes, where any per- 
ſon ſo under age, lanaztick, or feme covert, ſhall become 


intereſted in or intitled to any leaſe or leafes made or 
granted by any perſon or perſons, bodies politick, corpo- 
rate, or collegiate, aggregate or ſole, for the life or lives 


of one or more perſon or perſons, or for any term of years, 


either abſolute, or determinable upon the death of one 


or more perſon or perſons, or otherwiſe, it ſhail be law- 


ful for luch perſon io under age or for his guardian or 
2 3 - other 
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renewal of luch leaſe, and all reaſonable charges incident 
thereunto, ſha]l be paid out of the eſtate or effects of ſuch 


-renders by femes covert, unleſs the fine or conſideration 
of ſuch leaſe and the reaſonable charges ſhall be other- 


be a charge upon the leaſehold premiſes, for the uſe of 
| ſuch perſon who ſhall advance the ſame, 


_ tended by the 18 EI. (hereafter following) to three years; 
and as to biſhops themſelves, it holds only where they 


hrmed by the dean and chapter, the years to come, in tbe 
old leale, are not material, Gib/. 733, 


That is, ſuch grants as are made to commence at a day 


Leaſes. 
other perſon on his behalf, and for ſuch lunatick or hig 
guardian or committee for his eſtate or other perſon on 
his behalf, ard for ſuch feme covert or any perſon 
en her behalf, to apply to the court of chancery ct 
exchequer, or to the courts of equity of the counties ps. 
Jatine of Cheſter, Lancaſter, and Durbam, or the court; 
of great ſeſſions in Wales, reſpectively, by petition t 
motion in a ſummary way: and by the order and direc. 
tion of ſuch court, upon hearing all parties concerned, 


ſuch perſon fo under age, Junatick, or perſons appointed 


by ſuch court, and alſo ſuch feme covert, by deed ct 


_ deeds only, without levying any fine, ſhall be enabled to 
ſurrender ſuch leaſes, and to take new ones, as ſuch court 
| ſhall direct — And all ſums of money and other conſide. 


ration, paid or advanced by any ſuch guardian, truſtee, 
committee, or other perſon, for a fine on account of the 


infant or lunatick, or be a charge upon the leaſehold 
premiſſes, together with intereſt for the ſame, as ſuch 
court ſnhall direct; and as for leaſes to be made upon ſur. 


wiſe paid or ſecured, the ſame, together with intereſt, ſhall 


Within one year next afier the making of the ſaid new luſt 
This, as to ſole corporations inferior to biſhops, 1s ex- 


make a new leaſe without confirmation; for if it be con- 


Nor ſhall extend to any grant to be made of any reverſim) 
to come. Gibf, 733. 


Nor to any leaſe of any manors lands tenements or heredita- 
ments, which have not moſl commonly been letten to farm or ce 
cupied by the farmers thereof by the ſpace of twenty years next 
befute feuch leaſe made] So that if it be letten for eleven 


years (lord Coke ſaith) at one or ſeveral times witain 

theſe twenty years, it is ſufficient, 1 Ii. 44 
EN Letlen io farm] A grant by copy of court roll in fee fot 
He or years, is a ſufficient letting to farm within this ſta- 
2 r POETS 1 


Leaſes. 


ute, for he is but tenant at will according to the cuſtom, 
and ſo it is of a leaſe at will by the common law, but 
thoſe lettings to farm muſt be made by ſome ſeiſed of an 
eſtate of inheritance, and not by a guardian in chivairy, 
tenant by the curteſy, tenaut in dewerz or the like. 


1 Inſt. 44. 


Nor to any leaſe to be made without impeachment of waſte] 
Therefore if a leaſe be made for life, the remainder to an- 
other for life, remainder to a third for life; this is not 
warranted by the Ratute, becauſe the remainders make 
the preſent tenants diſpuniſhable of waſte : but if a leate 


be made to one during three lives, this is good; for the 


oceupant, if any happen, fhall be puniſhed for walte. 

1 Inſt. 44. 

And although this condition of a good leaſe is not ex- 
preſſed in the ſtatutes of the 1 El. and 13 El. here next 
following, for reſtraining of unrezſonable leaſes (the firſt 
of biſhops, and the ſecond of the inferior clergy) ; yet are 
botn biſhops and clergy reſtrained by the equity of the 
laid ſtatutes from making leaſes diſpuniſhable of waſte : 
for the ſtatutes were made againit unreal{onable leaſes ; and 


it is unreaſonable, that a leflee ſhall at his pleaſure. do 


walte and ſpoil. 6 C. 37. G15, 733. 


Ner to any leafs to be made above th: number of twenty ene 


years or three lives at the maſi from the day of the making there- 
of There muſt not be a double leaſe in being at one 


time; as if a leaſe for years be made according to the ſta- 


tute, he in reverſion cannot expulſe the leſſee, and make 


2 leaſe for life or lives according to the ſtatute ; nor e con- 


verſo : for the words of the ſtatute be, to make a leaſe 
for twenty one years or three lives, ſo as one or the other 
may be made, and not both, 1 nfl. 44. 


Or three lives] That i is, for three lives, to be all Wear - 


ing together; and not to one for life, the remainder to a 
ſecond for life, the remainder to a third for life; which 


would be a void leaſe; as it would be, if a leaſe were 


let for ninety nine years determinable upon three lives. 
But a leaſe to one for the lives of three others, or to three 


for their three lives, is good, C17. 733. Ialſ. c. 42. 
At the moſt] It muſt not exceed three lives or one and 


twenty years from the making of it; but (according to 


lord Coke) it may de for a leſlet term or fewer lives. 
1 1}, Ss. 
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reſer ved yearly, 1 Inſt. 44. 


Leaſes. 


But in the caſe of Smartle and Penhallow, H. 121 
Where the point was, whether a copyhold fur one life 
where the cuſtom enabled to grant for three was good, 
and it was held to be good ; Holt chicf juftice added, 
This is not like the caſe of a biſhop's leaſe, which can. 
not be good for any part, becauſe the ſtatute ties it up 
to an expreſs form: otherwiſe perhaps, had it been, that 
biſhops ſhould make leaſes for any number of years, pot 
exceeding ſuch a number, 1 Salk. 188. Gibſ. 733, 


Frim the day of the making theres] The ſtatutes of the 
1 El. and 13 El. are from the making, and not from the 
day of the making; and the diſtindtion ſeems to be this: 
where the habendum is for twenty one yeers from the mak. 
ing the day of delivery (which is the making) ſhall be 
included; but where it is from the day of the making, 
or from the day of the date, that day ſhall not be includ. 


ed as part of the term, but the twenty one years ſhall be- 
gin on the day following. Gibſ. 733. 


And that upon every ſuch leaſe there be reſerved yearly] If 
the accuſtomable rent had been payable at four days or 
feaſts of the year; yet if it be reſerved yearly payable at 
one feaſt, it is ſufficient ; for the words of the ſtatute be, 


So much yearly farm or rent, or more, as hath been moſi ac. 
cuſtomabl.y paid for the ſame] Where not only 2 yearly rent 


Was formerly reſerved, but things not annual, as heriots, 
or any fine or other profit at or upon the death of the far- 


mer; yet if the yearly rent be reſerved upon a leaſe made 


by force of this ſtatute, it ſufficeth by the expreſs words 
of the act. | | ; | | | 


1 aft. 44. 5 
But if a couple of capons, or the like, have been ex- 


preſsly reſerved in kind or in money, over and above the 


rent ; a ſubſequent leaſe not reſerving theſe ſhall be void: 


And ſo it ſhall be, where all the great trees have been uſu- 
ally excepted, and then are omitted ; becauſe by this 


means every ſucceſſor cannot have the benefit of boughs 


and fruits yearly renewing. Gib/. 734. 


Or more] Therefore if more than the accuſtomable rent 


be reſerved, it is good, by the expreſs letter of the att. 
1 It. 44. 8 


As hath ᷣten mofl accuſiomably paid for the ſame] If twenty 


| acres of land have been accuſtomably letten, and a leaſe 


is made of thoſe twenty, and of one acre which was not 


accuſtomably letten, reſerving the accuſtomable yearly 


relit, 


ferv1 


P 
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Leaſes. 
tent, and ſo much möte as exceeds the value of the other 
dere: this leaſe is not warranted by the act, for that the 


cccuſtomable rent is nut reſerved, ſeeing part was not ac- 


cuſtomably letten, and the rent fucth out of the whole. 


1 Inſt. 44. 


But if tenant in tail let part of the land accuſtomably 


345 


eiten, and reſerve a rent pro rata, or more, this is good: 


for that is in ſubſtance the accuſtomable rent. 1 I. 44. 
So if two coparce ners be tenants in tail of twenty acres, 
erery one of equal value, and accuttomably letten, and 
they make partition, ſo as each have ten acres; they may 
make leaſes of their ſeveral parts of each of them, re- 
ſerving the half of the accuſtomed rent. 1 I,. 44. 


Provided that mthing herein ſhall extend to give any liberty 


r prever 1 any par ſon or vicar ] Therefore if either of them 


make a leaſe for twenty one years or three lives, of lands 


xccuſtomably letten, reſerying the accuſtomed rent, it 


mult alſo be conhi med by the patron and ordinary: be- 


cauſe it is excepted out of this act, and not reſtained by 


the ſtatutes of the 1 EL. or the 13 E. 1 Inſt. 44. 
z. By the 1 El. c. 19. All gifts grants feojFments fines or 


ther conveyance, or eſtates, to be has made done or ſuffered by 
oy archbiſhop or bijh»p, of any honours, caſtles manors lands 


Leaſes of bi- 
ſhops by the 
diſabling ſtatute 
of the 1 EI. 


tmments or other hereditaments, being parcel of the paſſe efſions 


his a ch hiſbopr ic or biſpopr iet, or united appertaining or be- 


lmging to the fame ; to any per fon or per ſons, bodies politic or 


in por ate, other than ts the crewn, (and by the 1 J. c. 3. not 


to the crown neither ; ) whereby ary eſtate or eſtates ſhould or 
may paſs from the jame archbiſhop or biſhop, other than for the 


term of twenty one years or three lives, from ſuch time as any 
ach leaſe grant or aſſurance ſhall begin, and whereupon the old 
ac-uftomed yearly rent or more ſhall be reſerved and payable 
jearly during the ſaid term of twenty one years or three lives, 


Hall be atterly : om and of none effect to all intents con- 


auctions and purpoſes, ſ. 7. 
Al! gifts, grants, c.] Neither this act, nor - what which 


followeth, of the 13 El c. 10. which are called the diſ- 


bling a&s, nor any other act or ſtatute whatſoever, do 
n any fort alter or change the mabling ſtatute of the 32 
H. 8. aiviegoing; but leave it for a pattern in many 
lings, for leaſes to be made by others. And no leaſe made 
«cording to the limitations of this ſtatute of the 1 El. 
oof the 13 El. here next following, and not warranted 
by the ſtatute of the 32 H. 8. if it de made by a biſhop or 
any lole corporation, but it mult be conhrmed by the 
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power of augmentation (for the ſame reafon) is alſo reftrain- 
ed; as, when the keeperſhip of a park was granted with 
the ancient fee, and alſo with paſture for two horſes in | 
the ſame park, this was void: And it hath been ſaid, that 


the ancient and new fee, are as ſeveral grants, in ſever: 


ſentences; the grant is good for the office and ancient 
fee, and void only for the new. Gf. 735. 


Leaſes. 


dean and chapter, or others that have intereſt ; as hath 
been ſaid in the caſe of the parſon and vicar, 1 Ii, 


44, 45. 


Gifts, grants, feaffments, fines, or other conveyance, 5 
e/itates ] Neither bifhops by this act, nor other eccleſiaſtica 


or colicgiate corporations by the ſaid act of the 13 El, are 
reſtrained from making grants of eopybolds in fee, in tal, 


or for lives, or for any number of years, according to the 
cuſtom of the manor; nor is confirmation neceſſary to 


make ſuch grants good, though it be made by a ſole co. 
poration, as by bi ſhop, prebendary, or the like, Ja, 


7. 42. 4 U. 23, 24. 


O any honours, caſtles, manors, lands, tenements, or other 


hereditaments] The general deſign of this ſtatute being in 
| favour of the ſucceſlor, to preſerve biſhopricks from im- 


poveriſnment; ; It hath been extended, in equity and in- 
tention, to a prohibition of the grants of new offices (thy! 
not directly included in any of the foregoing terms). Fo: 


if a biſhop might erect new offices at pleaſure, ana aſſign 
ſalaries to the officers, and then make grants to bind bis 
| ſucceſſors, the end of the ſtatute would be manifeſtly de- 
feated. The ſame thing is to be ſaid of the augmentation 


of the fes or falary belonging to an ancient office; which 


if the ancient fee was leſs than 51 and a grant is mad: 
with a fee of 51 intire, the whole grant is void, as wel 
for the ancient fee, as the overplus: But if the office, and 


But, faith my lord Coke, if the office hath been anci- 
ent and neceſſary, the grant thereof, with the ancient fee, 
is not any diminution of the revenue, nor impoveriſhing 


ol the ſucceſſor ; and therefore, for neceſſity, ſuch grants 


are by conſtruction exempted out of the general reſtrain! 


of this act. And as to granting it for the life of the 


grantee, he adds, If biſhops ſhould not have power to 


graut ſuch SS of ſervice and neceſſity for the life of 
che grantees, but that their eſtates ſhould depend upon 


uncertainties, as upon the death or tranſlation of the bi— 
ihop; then able perſons would not ſerve them in ſuch-ci- 
kes, or at leaſt would not diſcharge their office with an) 

A aclit), 


Leaſes. 


gjacrity, if they have not ſuch certain eſtates for their 


| 8 as their predeceſſors had in the lame offices. 1 Iuſt. 


44. o Co. 61. 

ne this equity of granting for life amounts to no 
more than for one life; and therefore where a biſhop 
grants an office for two or more lives, it muſt be upon the 
{ot of cuſtom, that is, becauſe ſuch patent hath uſually 
deen for two or more lives, and had been ſo granted be- 


fore the preſent act was made. For this is the great rule; 


ind in this, there is no difference between biſhopricks of 
the old and of the new foundation; ſince the new as 


well as old are 8 of coming under this rule. ee 


135 


grants of offices in reverſion (that is, to have and enjoy 
ſuch office, after the death of the pretent grantee for life ;) 


for there can be no pretence, that ſuch ſecond grant is ne- 
ceſſary, or for the advantage of the biſhoprick; and there- 


fore nothing can make it legal but cuſtom, and particu- 


larly, inſtances, or an inſtance, of ſuch grant, before the 


making of the ſtatute. Gif, 735. 


But to the end that unqueſtionable grants of ancient 
eſtabliſhed offices, may be good againſt the ſucceflor of a 
kiſhop ; they muſt in the firſt place be grants of one office 


ſingly; for two offices, which have been uſually granted 


zpart, cannot be granted by one patent, though to the 
ſame perſon : and in the next place, they mult be con- 
firmed by the dean and chapter (though they be but for 


one life), becauſe they are grants at common Jaw and 


not warranted by this ſtatute; and mult therefore paſs as 


they uſually did at common law before this ſtatute. 9 


135: 
In like manner, the grants of new oflices (if of ne- 


cellary uſe to the biſhop), and of new fees annexed to 
uch offices, ſhall be good, and bind the ſucceſſor; as 
was declared in the caſe of the biſhop of Ely, who granted 


the keeping of his houſe and garden, with 31 a year, 


to one for life; and it was adjudged to be good againtt 
the ſucceſſor, becauſe the office was neceſſary, and the 


fee thought reaſunable by the court. But on the other 
band, where the foundation of the grant to a civilian for 
life, was, for counſel given and to be given, and an an- 
nua! penſion was annexed to the office; judgment was 
£:ven againſt the grant, as not binding the ſucceſſor, tho' 
It was alledged to be the ancient fee; becauſe this was a 
Voluntary ching, to make an election of one man to be of 


his 


The ſame is the law, and the renſon of it, concerning 1 
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lem hearing, that the neceſſity of the office is not at all 


| ſhop, and of conductor tenentium of the biſhop”, and as 2 


This comes before the court upon a ſpecial verdiR, the 
material facts of which are, that theſe offices are ancient 


that they have been granted in the uſual manner, and 


life; that the dean and chapter confirmed this grant; 
that every biſhop ſince hath paid to the plaintiff this fee 
of loo! a year, and that the defendant paid it for eleven 
years after he came to the biſhoprick; and that this ac- 


further find, that theſe ſeveral offices, at the time of mak- 
ing the ſaid ſtatute were, and ever ſince have been, and 
ſtill are, offices merely nominal; and that no duty, ſer- 
vice, work or labour, attendance or buſineſs, ever was or 
is done in reſpect of theſe offices, as the defendant hath in 
his plea alledged. 3%; ˙ꝝ 
Luis is the only doubt which the jury have; and upon 


| This caſe hath been argued ſeveral times; and we ate 
all of the opinion which I ſhall now give. 


Leales. 


his counſel, and not an office; and peradventure the 

next biſhop would not make ſuch election. Gi}/. 735. 
But notwithſtanding all that hath been ſaid concernin 

the neceſſity of the office, it hath been determined upon ſo— 


material. Thus in the caſe of Sir Fohn T relatoney and 
the biſhop of JYincheſter, H. 30 G. 2. Lord Mansfield 
chief juſtice delivered the reſolution of the court The 
plaintiff brings his action of debt, to recover 5001, being 
for five years arrears of a ſalary of tool a year, for exe. 
cuting the offices of “ great and chief ſteward of the bi- 


fee annexed to thoſe two offices. 


offices, and exiſted before the ſtatute of the x Eliz. and 


with the ancient fee; that biſhop Trelawney by inden- 
ture granted this office to the plaintiff his eldeſt ſon for 


tion is brought for five years accrued fince : But the jury 


this fact the whole queſtion depends. 


the dean and chapter, might exerciſe every act of owner- 


ſhip over the revenue of the ſee, and might bind bis ſuc- 
ceſſors in the ſame manner as every tenant in fee might 


c 
2 
At common law tie biſhop, with the confirmation of f 
5 
; 
bind his beirs. The ſtatute was made in reſtraint of this | 


power. But patents or grants of offices, with the fees or 
the privileges annexed to them, are not mentioned therc- 


In; nor are there any general words adapted to the caſe of 
offices. And yet there were not any biſhopricks in the 


kingdom, at that time, but what had ſome ancient offices 
annexed to them, granted by the biſhop, Had the le- 
&iflature meant to reſtrain the granting of theſe offices, 


Py 


there 


Leaſes. 

there muſt have been a ſpecial proviſion in the ſtatute 3 
and as the general reſtraint is not extended to offices, there 
was no reaſon to make the exception. Their continuing 
ancient offices was no injury or dilapidation to the bi- 
ſhoprick. They brought no new charge upon the ſuc- 
ceſſor ; and he accepted the biſhoprick charged with theſe 
offices as his predeceſſor had done, and the office and bi- 
ſhop continued ſubject to the ſame ancient fee. 


The act hath no retroſpect. It was made on the 23d 


of January in the 1 Zliz. The biſhop of Elz's caſe, H. 


10 Elix. (Ley's Rep. 78.) proves that the ſtatute doth 
not extend to the grant of an office; when an annuity - 


was recovered againſt the ſucceſſor, upon the grant of the 
keeping of the biſhop's houſe in Holborn, with the fee 


of 31: which grant was made after the beginning of the 
parliament, to which the act hath reference, to wit, on 


the 20th of April in the firſt of Eliz. This was a grant 


| of a new office with a new fee, made the very year the 


i4 took place; and yet was held to be good, as not be- 


ng reſtrained by the ſtatute, It was extraordinary, if it 


was thought that the office of taking care of a houſe was 


peceſſary; it was alſo extraordinary, to hold the fee of 
zl a year a reaſonable fee, which conſidering the value 
of money at that time would amount to 301 a year now; 


and as extraordinary, as it was the grant of an office 


which never ſubſiſted before: Bur the true ground was, 


the court did not think the grant of ſuch offices within 
the ſtatute, 5 3 0 „ 


7. 30 Eli. Bolton's caſe, (cited Ley 75. 10 Co. 60.) 
When the biſhop of Cheſter, after the ſaid ſtatute, grant- 


ed to Bolton an annuity of five marks for counſel given 
and to be given, which was confirmed by the dean and 
chapter, the biſhop died, and Bolton brought a writ of 
annuity againſt the ſucceſſor; the plaintiff had no judg- 


ment; but the reaſon of that caſe was not that the office 
was within the ſtatute, but that it was no office at all, but 


a voluntary thing to make election of one man to be his 
counſel, and that the grant of the ſalary was an alienation 
of the revenue of the biſhoprick, dn 

In the caſe of the archbiſhop of Canterlury, 43 Fliz. 


(cited in Ley 75.) The true diſtinction is taken: The 


achbiſhop granted the office of ſurveyor with the ancient 


ſer, to a parker: and further he granted to him paſture 

for two horſes in a park: and the whole grant was ad- 
Judged void, This judgment was grounded upon the new 
addition made to the aucient fee. 


The. 
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by a biſhop with a new fee has been held good. Such x 


with an ancient fee is not within that ſtatute, but remaizs 
at common law. And if ſuch a grant is not within the 
. ſtatute, but ſtands as at common law; the utility or ne- 


fifth reſolution in this caſe (10 Co. 62.) is very material: 


unleſs confirmed by the dean and chapter ; for ſuch grant 


fore remain as at the common law, and by contequence 


ceſſity of the office cannot be material, 


1 Car. (Co. Car. 47.) There were no allegations in the 


557.) Upon a ſpecial verdict, the jury do not find that 
0 office (of regiſter) was a neceſſary office : Tee queſtion 
turned upon the grant in reverſian. 
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The ſtatute of 1 Ja. c. 3. extends this ſame reftraing 
to the king, which by the 1 Eliz. was laid upon the In 
ject. Yet the legiſlature did not interpoſe then in tis 
caſe of granting ancient offices; and therefore we may 
preſume they were ſatisfied that the biſhop ſhould Continue 
to have this power, 


10 Ce. 58. The bifhop of Saliſbury s Caſe came next jg 


point of time. 


From the 10 Eliz. to this day, no grant of a new office 


grant is within the 1 Eig. by conſtruction; for it is 1 
colourable alienation. But a grant of an ancient office 


ceſſity of the office cannot be material. And there is ny 
caſe ſince the 10 Elia. that has turned upon theſe : the 


only queſtions have been, whether the grants were within 
the ſtatute. 


In the ſaid caſe of the biſhop of Saliſbury, it is not il. 
ledged in the pleading gs, that the ochce was neceſſary, The 


Reſolved, that the grant of an ancient office to one with 
an ancient fee, by a biſhop, ſha!) not bind his ſucceſſer, 


are not reſtrained by che ſtatute of the i Eliz. and there- 


ought to be confirmed by the dean and chapter, 
If ſuch grants remain as at the common law, the ne- 


In the cafe of the biſhop of Chiche/ter and N 


pleadings, whether the offices were neceſſary or not, 
In the caſe of Young and Fowler, 14 Car. (Cro. Cir. 


Thus ſtood the conſtruction, upon the reaſon, the 
words, and the practice of maciog theſe grants, until the 


14 Car. 


But beſides the real ground upon which the caſe in 10 


65 60. was determined; the counſel ex 2bundanti la- 


boured to prove that the office was neceflary ; but tie 


arguments are ſo canfuſed and inconſiſtent, that it is dit- 
ficult to underſtand them. 5 


In 


r e cc” £3 


Leaſes. 


In real truth, few of theſe offices (except judicial ones) 
are uſeful or neceſſary in any reſpect. None of them 
can be granted in reverſion, unleſs they exiſted before 
the 1 Eliz, and then they remain as at common law; 
and however unneceflary they were, will bind the ſuc= 
ceſſor. 

The caſe of Ridley and Powna!, 27 Car. 2. $ + Lev. 
136.) is the firſt caſe wherein it appeared to the court 
*cdicially, that the office was neceſfary, But my lord 
Hale, who underſtood what he read, and clearly diſtin- 
guiſhed, made no diſtinction 9 the neceſſity of the 
othce. 
In the caſe of Jones and Bean; 4 Mod. 16. The iſſue 


out of chancery was, whether the office had been granted 
to two, before the ſtatute of the 1 E/:z. but there is not 


2 word whether neceſlary or not. 


The preſent office is found . to have been more 
uſeful than at preſent; and yet the predeceſſors of the 


biſhop have thought the grants of it valid, and have 


granted it to ſome of the greateſt men in the kingdom, 


* who accepted it as valid; and the ſucFeding biſhops 
acquieſced, until the preſent biſhop conceived a doubt 
there upon. 

Uppn the whole, we are unanimouſly of opinion; Pirſt, 
this deing an ancient office, which exiſted before the 
ſtatute, that it is not within it. And ſecondly, that the 
utility or neceſſity of the office are not material: And 
this opinion we think agreeable to every judicial deter- 
mination ſince the making of the ſaid ſtatute, 


Ilhereupon the old accuſlomed yearly rent or mare ſoall be 
reſerved] It was held by Hale chief juſtice, that the ac- 


cuſtomed rent mentioned in this ſtatute and in the follow- 


ing ſtatute of the 13 El. ought to be underſtood of the 
rent reſerved upon the lait leaſe, and not upon the firſt; 

for that rent having been altered ſince, cannot be called 
the accuſtomed rent. Gich 736. 


Rent] For this reaſon, a grant of the next avoidance 


of a benehice; i is void againſt | the ſutceNor : becauſe it is 


- 


, 


—— 2 8 * 


Fir Tohn's grant was, to hold in an u alnple. manner, as Rich- 
ard earl of Portland, Thomas Cary, George duke of Bucking- 
ham, Charles earl df Nottingham, 'Thdmias duke of Norfolk, 
Philip earl of Pembroke and Montgomery, james duke of 


Ormond, or Henry earl of Clarendon bad holden. Burrcau, 
228. eee 


one 
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one of thoſe things which are incarporeal, and lie in grant 


only, and ſuch an intereft, out of which a rent cannot 
be reſerved. Gib/ 736. 


Shall be utterly void] Foraſmuch as this and the (4 
ſtatute of the 13 El. make all ſuch leaſes other than fo: 
the term of twenty one years or three lives to be utterly 
void.; therefore, generally ſpeaking, at this day, no ec. 
cleſiaſtical or collegiate perſon, or corporation, can alirn, 
any of their manors lands or tenements, by any ways or 


means whatſoever ; for tho' before theſe ſtatutes they 
might have altened, yet by the ſaid ſtatutes they are now 
. reſtrained, Watiſ. c. 2. 


However by the 14 El. c. 11. (hereafter following) all 


put biſhops, that 1s, all thoſe who are reſtrained dy the 


13 El. c. 10. have ſome liberty given them as to alienat. 
ing of houſes mentioned in the ſaid ſtatute of the 14 K. 
But this ſeems to be reſtrained to ſuch houſes only, as by 


the ſaid ſtatute may be let for forty years, namely, to 
houſes in cities boroughs or market towns. Waiſ. c. 42. 


But by the 1 G. J. 2. c. 10. in caſe of lands or other 


eſtates purchaſed for the augmentation of ſaall livings by 


the governors of queen Anne's bounty, exchanges may be 
thereof made by the concurrence of the governors, in- 
cumbent, patron and ordinary; for any other eſtate in 


lands or tithes, of equal or greater value, / 13. 


And it is ſaid, that if a pariſh be upon the deſign of 
incloſing, and a parſon hath tithes in kind, and common 
for beaſts in the fields, a decree may be had in chancery, 


that he ſhall take a quantity of ground in lieu thereof, 
| Fat. c. 42. „ | Ti | 


However, an act of parliament will do this; and this 


Is the uſual way; namely, in the ſpecial acts for the di- 
viding and incloſing of heaths, waſtes, commons, com- 


mon fields, and the like, to inſert a clauſe for a recom- 


pence to be given to the incumbent for his right of com- 
mon, or tithes, or otherwiſe as the caſe ſhall be. 

Shall be utterly void and of none effect] Vet they are good | 
againſt the leſſor, if it be a ſole corporation; or ſo long 
as the dean or other head of the corporation remaineth, 


if it be a corporation aggregate of many : for the ſtatute 


vas made in benefit of the ſucceſſor. 1 Inft, 45. 
N all intents canſtructions and purpoſes] Neverthelels, the 


acceptance of rent by the ſucceſſor, may affirm a leale 


(otherwiſe veidable) for his own time. Gibſ. 745. 


It 


il 
0. 
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jt is indeed regularly true, that where the ſucceſſor 
accepts a rent after the death of the predeceſſor upon a 
dai leaſe made by the predeceſſor, that ſuch acceptance 
will not affirm the leaſe ; but this rule muſt be underſtood 
of ſuch a leaſe as is void ipſo facto, without entry or any 
ather ceremony; and therefore if a parſon vicar or pte— 
bendary make a leaſe not warrantable by the ſtatutes, for 


twenty one years, rendring rent, and dies, here no ac- 


ceptance of rent by the ſucceſſor will affirm this leaſe, be- 
cauſe the ſame was void without entry or other ceremony : 


But if a parſon vicar or prebendary make a leaſe not 


warrantable within the before mentioned ſtatutes, for life 
or lives, reſerving rent, and dies, and the ſucceſſor be- 


fore entry accept the rent ; this leaſe ſhall bind him for 
the time, for this being an eſtate of freehold could not be 


roid before entry, Degge, p. 1. c. 10. 

But if a biſhop, which hath the inheritance in fee fie 
ple in him, make a leaſe for lives or years not warranted 
by the ſaid ſtututes, not being abſolutely void by his death, 


but only voidable by the entry of the ſucceſſor; if the 


ſucceſſor accept the rent before entry, be it for lives or 
years, he affirms the leaſe for his life. Id. 

But hereſoever the acceptance of rent binds, whether 
2 ſole or aggregate coi poration, it mult, in order to ſuch 


binding, appear to be their own act ; and therefore in 


ſuch caſe, if the bailiff of a biſhop accepts the rent, with- 
out order, this binds not the biſhop. But if he acquaints 
the biſhop that ſev«ral rents are in arrear, and has an order 
from him to receive them, and receives (among others) 
the rent of a voidable leaſe, and peys ; all the rents to the 
biſhop, without giving him notice of the ſaid voidable 
leaſe, this hath been judged ſuch an acceptance as affirms 
aleaſe; becauſe the biſhop of himſelf ought to take no- 


tice what leaſes were made By his predeceſſor, G1. 


745. 


adjudged, that this did not affirm a voidable leaſe, during 
the continuance of ſuch maſter; becauſe the act of the 
5 ſingly, cannot deveſt the members of their right. 
ib 40. | 
Bu no acceptance of rent by the e availeth (as 
hath been ſaid) where the leaſe is abſolutely and by initio 
void. Gibſ. 745. a 
Vol. I, Aa And 


in like manner, with regard to a corporation aggregate; 35 
where the maſter of a college accepted rent, having no 
expreſs authority from the corporation to accept it ; it was 


1 
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a 
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And in what caſes a voidable leaſe may be affirmed dy 
the acceptance of rent; in the ſame it may be affiimed by 
diſtraining, or bringing an aſſiſe for rent, after the death 
of the predeceſſor; and alſo, by bringing an action of 
waſte againſt the leſſee. Gib/. 740. 

Leaſes of other 4. By the 13 El. c. 10. All leaſes gifts grants feeffomts 
cortorations, cuvtyances or eſtates, to be made had done or ſuffered, by any 


ſole and age 


gregate, by the er and fellows of any 75 lege, lian and chapter of ary 
diſabling Ratute cathedral or collegiate church, majter or guardian of any hel: 
ther ig pitai, parſon, vicar, or any other having any ſpiritual ur e- 
eee 5 cleſiuſtical living, of any houſes lands tithes tenements or ther 
 hereditaments, being any parcel of the prfſ*ſſrons of any ſu 
college, cathedral church, chapel, hoſpital, barſanage, vicgr— 
ange, or other ſpiritual promotion, or any ways appertaining 
or belonging to the ſame: to any perſon or - perſons, budies 
politick and corporate, (ather than fer the term of one and 
twenty vears, or three lives, from the time as any ſuch leaſe er 
grant ſhall be made or granted, wheriupon the accuſtomed year 7 
rent or more ſhall be reſerved and payable yearly during tl! 
ſaid term; ſhall be utterly id and of none effect to all inter, 
_ conflrugtions and pur poſes. ſ. 3. 
Provided, that this ſpall not be - irued to make 7950 cn; 
leaſe or other grant to be made ly ary ſuch college er collegiate 


hur ch within either of the univerſities of Oxford or Cambridy 


or elſewhere within the realm of England, Jor- mere year, 
than are limiied by the 1 8 Neben of the ſame call. 
1. 4. 
| And by t the 18 Bl. 6. 11. it is enacted as follows: 
77 hereas ſince the making of the ſaid flatute of the 13 Ele 


10. divers of the ſaid eccliſiaſtical and ſpiritual perſons 4 


ol hers having ſpiritual or eccliſiaſtical livings, have made lege 
for twenty cne years or three lives long before the exp atinn of 
the former years, contrary lo the true meaning and intent of ble the 
ſoid ſtatute; it is enacted, that all leaſes to be made by at) 
of the ſaid ecclepaftical ſpiritual or collegiate per ſens or vikers, 


of any their ſuid eccleſraſtical ſpiritual or collegiate lands te. 


ncments or hereditaments, whereef any former leaſe for Jears 
15 in being, not to be expired ur rend. 2d or ended within rt 
gears next after the making of any ſaci new Hſe Aa be vid 
fruſlrate and of none effect. ſ. 2. 

The faid act of the 13 El. not ts extend #2 any leaſe to be 
made of the manor of Field in the county of Berks, br St 
John's college in Oxford, to the heirs male of Sir T homes 

| White ſounder ef the faid college, 1. 5, 6 


feb Jeaſes, gifts, grants, &c,1 83 aggre?? ate 
might always let long leaſes withonr any confirmation. 
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and ſo might ſole corporations, with confirmation, until 
this act was made; none but biſhops being refirained by 
the 1 El. c. 19. But by this ſtatute, all other corpora- 
tions, ſole and aggregate, are put under the ſame re- 
ſtraints that biſhops were; and the two ads being of the 
ſame tenor and form, what hath been obſerved upon the 
former act will help towards the right underſtanding of 
ſeyeral clauſes in this act alſo. 


By any maſter and fellnws of any college, dean and chapter 


of any cathedr al or collegiate church] That is to fay, by the 
major part of ſuch body corporate: In regard whereunto, 


it is thus enacted by the 33 H. 8. c. 27. viz. Albeit that 


by the common law all affents elections grants and leaſes, 
had made and granted, by the dean warden provoſt maſter 
preſident or other governor of any cathedral-church hoſ- 
pital college or other corporation, with the aſſent of the 
major part of their chapter fellows or brethien of ſuch 
corporation, be as effectual as if the reſidue of the whole 


number had aſſented; yet nevertheleſs divers founders of 


ſuch corporations have amongſt other their local ſtatutes. 


eſtabliſhed, that if any one of ſuch corporation ſhould 


deny any ſuch grant, that then no ſuch leaſe election or 


grant ſhould be made, and for performance of the {ame 


every perſon having power of aſſent hath been wont to be 
ſworn; for remedy thereof, it is enacted, that ail and 
every peculiat act order rule and ſtatute made by any ſuch 


founder, whereby the grant Jeaſe gift or election of the 


governor or ruler, with the aſſent of the more part of ſucn 


corporation, ſhould be in any wife hindred by any one or 
more being the leſſer number (contrary to the courle of 
the common law), ſhall be void; and none ſhall be com- 
pelled to take an oath for the obſcrving of any ſuch order 
rule or ſtatute, on pain of every perſon giving ſuch oath 
to forfeit 5], half to the king, and half to bim that (hall 
ſue in any of the king's courts of record. 

But ſuch mejor part are to attend in perſon, and to be 
preſent together at the executing of ſuch act : Linusin the 

| caſe of the dean and chapter of Fernes in Ireland, which 
was, concerning the confirmation of a leaſe made by the 


biſhop ; it was zdjudged, that the confirmation was il, 


becauſe the dean Was not only not preſent, but acted by 


2 proctor who was a ſtranger to the chapter, and not of 
the body. Agreeable to which are the rules of the civil 
law, that he . deputation in ſuch a caſe but 
to one e of che chapter only. 

A 2 2 And 
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And in the ſame caſe it was ſaid further, upon the | 


authority of the year books, that neither would this, not 


any other act that had charged the revenues of the church, 


have been good, tho* the dean had done it by one of the 


chapter as his commiſſary; for (as is there alledyed) tho 


the dean may have his preſident or commiſſary to execute 


bis ſpiritual juriſdiction, yet ſuch commiliary cannot 
charge the poſſeſſions of the church. And therefore he. 
| Tides the authority of the preſident, ſub-dean, or the like, 
for the exerciſe of the decanal office; a diſtin& proxy to 


one or more members of the chap:er, who may repre. 
ſent him in the paſſing of grants, confirmations, and 


| other chapter acts, is neceſſary to make them good and 
valid in law. N . 


And their aſſent muſt be given by each member ſingly; 


and not in a confuſed, and uncertain manner; and this 


muſt be, when they are capitularly aſſembled in one cer. 


| tain place; and not a conſent given by the members, in 
ſeveral places, and at ſeveral times, Which was the calc 
of the laſt cited act of the dean and chapter of Fernes, 


The chapter conſiſted of ten perſons, and only three were 


| Preſent (together with the dean's proctor), when the 
chapter ſeal was fixed to the confirmation ; afterwards 
three others of the prebendaries ſubſcribed it: And this 
was adjudged ill, as being the act of particular perſons 


only, and not of the corporation, by reaſon they were 


not aſſembled in one place, and in a capitular manner, | 
that is, the act was not done ſimul et ſemel, at the ſame 
time and place, as the Jaw requires. „ 

But it was there agreed and acknowledged, that in ca 
the dean and chapter be capitularly aſſembled in any plac, 
their acts ſhall be good, tho' ſuch aſſembly is not held 
in the chapter houſe ; and the act of the dean and major | 
part of the chapter, ſo aſſembled, is properly the act of 
the corporation, altho' the reſt do not agree, or be ab— 
ſent thro” their own default. 6% 744. Dav. 42. 


 Mafier and fellows of any college] This includes all col- 
leges, by what name ſoever incorporated, and of what 
nature ſoever the foundations be, eccleſiaſtical, temporal, 


or mixed: the ſtatute being conſtrued moſt largely and 


beneficially, againſt long and unreaſonable leates. 11 


Co. 76. 


Dean and chapter of any cathedral or collegiate church] For 


the ſame reaſon, tho' it is ſaid dean and chapter, it ex- 


tendeth to chapters where there are no deans, © Gil/. 73b. 
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be Naſter or guardian of any hoſpital) In like manner, this 


Or (hall extend to all manner of hoſpitals, be the hoſpital in- | by 
0 
h, corporated by any other name; or be it a ſole corporation, y 
e or corporation aggregate. 11 Co. 76. | 0 
q 9 


Or any other having any ſpiritual or eccleſi tical living] | 
That this is a general law, as it concerns all the clergy, = | | 
hath been often declared and adjudged, tho” at fiſt much 
doubted. But it was always agreed, notwithſtanding ; 
this general clauſe, that biſhops were not included; be- = 
cauſe the ſtatute begins with an order inferior to them, | es 50 


00% 772: 55 4 
Of any houſes] But by the 14 El. c. 11. This ſhall not 1 
extend to any grant aſſurance or leaſe of any houſes be- 9 
longing to any perſons or bodies politick or corporate 1 
iorelard, nor to any grounds to luch houſes appertaining, by 
which houſes be ſituate in any city borough town-corpo- Wi 
tate or market town or the ſuburbs of any of them; but b. 
that all ſuch houſes and grounds may be granted demiſed "| 
and aſſured, as by the laws of this realm, and the ſeveral — 
ſtatutes of the ſaid colleges cathedral churches and hoſpi- | 8 
tals, they lawfully might have been before the making of : 
the ſtatute of the 13 El. or lawfully might be if the ſaid” 
ſtatute were not; ſo alway that ſuch houſe be not the ca- 
pital or dwelling houſe uſed for the habitation of the per- 
ſons aboveſaid, nor have ground to the ſame belonging 
above the quantity of ten acres. Provided, that no leaſe 
of any ſuch houſes ſhall be permitted to be made by force 
of this act in reverſion, nor without reſerving the accuſ- 
tomed yearly rent at the leaſt, nor without charging the 
leſſee with the reparation, nor for longer term than forty | 
years at the moſt ; nor any houſes ſhall be permitted to 
be aliened, unleſs that in recompence thereof there ſhall 
be g00d lawful and ſufficient aſſurance made in fee ſimple 
abſolutely to ſuch colleges houſcs bodies politick or cor- 
porate and their ſucceſlors, of lands of as good value, and 
of as great yearly value at the leaſt, as ſo ſhall be aliened; 
any ſtatute to the contrary notwithſtanding, J. 17, 19. 
But this ſtatute alſo, referring only to ſuch perſons or 
ladies corporate as were ſpecified in the ſlatule of the 13 El. 
doth not extend unto biſhops, but the 1 EI. remaineth 
a5 it did; and biſhops have no power to let houſes, other- 
wiſe than according to the ſaid ſtatute of the 1 El. nor 
may they make exchanges, for any recompence or con- 
deration, But altho' the biſhops are not included, yet ; 
A A Sz this 41 
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this is a general 9s as extending to all the other 4 
clergy. Gilf. 73 | 15 
And by the 5 words of the 28, no leaſe of an 4 
ſuch houſes ſhall be made in reverſion © For which reaſon, 4 
when the dean and chapter of St Paul's mide a leaſe of; O 
to | 
houſe for forty years, which houſe was then in leaſe for en 
ten years to come, to a ſtranger ; it was adjudged, with. $i 
out argument, not to be a good leaſe, becauſe in rever. FR 
ion: but otherwiſe, if both leaſes had been to the ſame 8 
perſon; becauſz the acceptance of the ſecond leaſe by the Fa 
leſſee would have made the firſt leaſe void. EY 739. 4 
Cro. Ei. 564. 1 
Other than far the term of one and tnt years or thru an 
lives] Altho? ecciefiaſtical corporations aggregate ate nut m⸗ 
within the ſtatute of the 32 H. 8. yet is that ſtatute 25 mi 
hath been ſaid) a pattern for leaſes by them made, in wi 
many things which are not here ſpecified, And as to 
leaſes made by ſole corporations, according to this ſtatute; to 
they are not good without confirmation, unleſs they be ge 
alſo made according to the limitations of the ſaid ſtatute th 
of the 32 H. 8. Gibſ. 736. . 
Shall by utterly void and of none gli] If a cor poration F 
aggregate makes a leaſe not warranted by this ſtatute, ſuch 
leaſe is void againſt themſelves ; but nevertheleſs if a fols 55 
corporation maketh ſuch leaſe, it ſhall bind himſelf, tho * 
it be void againſt his ſucceſſor. Gi. 737. . 
Divers of the ſaid eccleſiaſtical and ſpiritual fer ſons and U 
others) Which words of the ſtatute of the 18 El. c. 11. 9 
referring alſo to the ſame perſons or bodies corporate n 
which were particularly enumerated in the ſaid ſtatute of f 
the 12 El. c. 10. it is plain, that this ſtatute likewiſe 2 
extendeth not to biſhops, but they ſtill remain, as they 
ſtood at firſt, upon the ſtatute of the 1 El. c. 19. There- 


fore if a biſhop makes a leaſe for twenty one years, and 
more than three of thoſe years are uncxpired (for the 
number of years to come in ſuch caſe is not matetial, 
this ſtatute of the 8 El. not extending to biſhops), yet 
this Concurrent leaſe is good; but then it muſt be con- 
_ hrmed by the dean and chapter, becauſe it is not war- 
ranted by the ſtatute of the 32 H.8. Alſo deans (in 
their ſole capacity), prebendaries, heads of colleges, 
waſkers of hoſpitals, and the like, may make concurrent 
Jeafes as biſhops Ways with confirmation: but they mull 


by this Rata le be Within thtee years of ths Je termination 
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of the former term by expiration ſurrender cr otherwiſe ; 
er % that in this point the biſhop nath the advantage. 
Wd. I. 2; k. 3. Digg. . . c. 10. 1 
* But in all caſes where concurrent leaſgs are made, the bl 
ly new leaſe, altho' it may be made à die c- nfectionts, is not | = 
{ to take effect in intereſt till the old. leaſe ve expired ſur- 1 
* rendred or ended, that is, che new jeflce cant enjoy the Wy 
5 land till ſuch time] for the new leeſe doth commence | 
» pteſently by eltoppel oaly, not in interclt ; yet it ſeems , 
that the rent is due from the firſt commencement of the 4 
leaſe, fo that the biſhop or other being leſſor is intitled to 9 
two rents, and may bring an action of debt to recover the Wh 
rent reſerved upon the ſecond lesſe, during the continu— 4 
ance of the former; for the rent mult be- reſerved and . * 
made payable during the term, and not from the deter- | 1 9 
mination of the former leaſe, elſe ſuch concurrent leaſes bn 
will be void, as contrary to the ſtatute. Hall. „ 1 
But hor the ſecond leaſe is made to tae lame perſon þ 
to whom the former leaſe was made, and not to a fran- . | - = 
ger; it ſeemeth that the former leaſe is wholly vacated by 
the ſame perſon ey, the Concurrent leaſe. e | [ 
(hte Cre. Elia. 564. Gi 30. | 
'5.- By. the I 4 AL 6514+ FE Her eg; + Had) Ser fous have Bonds and judg- 1 
defrauded the true meaning if the a aforeſuid ſtatute of the 13 El. n m WP 
c. 20. by bonds and covenants of juffering other fer ſons to en- ſtatutes. 
Joy eccleſz/lical livings, for that 28 bonds and covenanis are | | | 
nat in law taken to be teaſes, aith indeed they amount to as - 
much; it is enacted, that all bonds contra; promiſes and c- | 


venarts, for ſuffering any perſon to enjey any benefice or ecclejt- 1 
ical promtion win cure or to ture any pro ots or fraits 1 , 
thereof, other than uch bands and covenants as all be made _ "Þ 
for aſſurance of any teaje Der etofore made, ſnall be te ail intents _ | | 
and purpoſes agjudged bY fuci fe rce and validity, and not other = | 42 q 

wiſe, as leaſes by the ſam: per jons made of ſuch benefic 6s, an 8 


ecchſtaflical prem3ttons With cure. (. 15. 

And by the 43 El. c. 9. Ali judgments to be bad for | 
the 1 intent te habe or e777 any 7 contrary t9 the latute of | £ ; 
the 12 El. c. 20. or any ether Hatute exolaining 97 altering 4 
the ſame, ſhall be deemed void in Jah fart as "hows and wve- 
nants ny Lo ta be void, which are made fr that pur- 


7. 1 
5656 gt two ſtatutes the rule is this: Where | 'N 
leaſes are made void by the 13 Kl. c. 20. there all bonds 1 


chvenants and judgments for the enjoying luch leaſes, are 
made void by theſe ſtatutes; Bu! if the leates be void at 
ine common law, as by death religznation or deprivation, 
| N and | | 1 
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the leſſor, and the defendant pleaded this ſtatute of the 18 
El. c. 11. in bar. But Coke, Doderidge, and Haugh- 


Further regula- 
tions as to col- 
lege leaſes. 


void by either of theſe ſtatutes. 


a rectory for three years, without expulſion, or any thin 


Calc this happeneth not by any ad of the leſſor, but hy 


or of the act of the 13 El. c. 10. ſhall be utterly wii, 


With another, that he ſhould have his tithes for thirteen 


nants contrary to the ſtatute of 13 El. but doth not ex- 
.tend to bonds and covenants made for the enjoyment of 


which were then in leaſe to another for fifteen years to 
come; the covenant was declared void, upon this ſtatue. 


Leaſes. 


and not by the ſtatute of the 13 El. c. 20. their bord 
and covenants for the enjoying of ſuch leaſes are not made 


V/ here the covenant was, that the leſſee ſhould enjoy 


done or to be done by the leſſor ; which leſſor omits to read 
the articles, and fo is ipſo facto deprived, and the ease 
void; in ſuch cafe, the obligation is not forfeiteg, be. 


non feaſance, and ſo not within the covenant : But ther. 
wiſe it would have been, if the leſſor had covenanted, 0. 
to omit the doing of any thing. Gib. 740. ; 
And by the 18 El. c. 11. it is enacted, that every dr 
and covenant for renewing or making of any leaſe or leaſes cin. 
trary to the true intent of the ſaid act of the 18 El. c. 11 


T. 14 Fac. Rudge and Thomas, A parſon covenanted 
years; afterwards he reſigned, and another parſon was in- 


ducted ; the leſſee brought an action of covenant againſt 


ton agreed, that the covenant was not made void by this 
ſtatute; which was only intended to void bonds and cove- 


leaſes which become void by the common law, 28 
leaſes do by reſignation, or the like. 3 Buiſl, 202. 


615. 737. 


ut when a dean and canons made bonds among 
themſelves, to aſcertain to each other the benefit of par- 
ticular leaſes, and the whole body engaged, under fuch 
and ſuch forfeitures, to make the leaſes reſpectively as 
there ſhould be occaſion; ſuch bonds were declared to be 
void by this ſtatute, And ſo it was, where the dean and 
chapter obliged themſelves to make to one a leaſe of lands, 


61%. 738. „„ 

6. For the better maintenance of learning, and the relief of 
ſcholars in the univerſities of Cambridge and Oxford, and tht 
colleges of Wincheſter and Eaton; no maſter provoft priſe 
dent warden dean governor rector or chief ruler of any college 
cathedral- church hall or houſe of learning in any of the uni ver- 
ſities aforeſaid, nor any provgſt warden or other head «fficer / 


Leales, 
the ſaid colleges of Wincheſter or Eaton, nor the corporation 
if any of the ſame by what litle fiyle or name ſoever they ſhall 
is called, ſhall make any leaſe for life or lives or years of any 
arm or any their lands tenements ar other hereditaments, to the 
which any tithes arable land meadow or paſture doth or ſhall 
appertain ; except that one third part at the leaſt of the old rent 
be reſerved and paid in corn, for the ſaid colleges cathedral- 
church halls and houſes ; that is to ſay, in good wheat after 6 


$d a quarter or under, and good malt of 5 5 the quarter or un- 
| der, to be delivered yearly upon the days prefixed, at the ſaid 


colleges cathedral-church halls and houſes : and for default there- 
ef, to pay 10 the ſaid colleges cathedral- church halls or houſes in 
ready money at the election of the ſaid leſſees their executors ad- 


miniſtrators and A ig ns after the rate of the beſt wheat and malt 


in the niarket of Cambridge, for the rents that are to be paid 
tothe uſe of the houſe or houſes there; and in the market of Ox- 
ford, for the rents that are to be paid to the uſe of the houſe or 


houſes there; and in the market at Wincheſter, for the rents 


that are to be paid to the uſe of the houſe or houſes there; and 
in the market at Windſor, for the rents that are to be paid to 
the uſe of the houſe or houſ.s at Eaton, — is or ſhall be fold at the 
nxt market day before the ſuid rent ſhall be due, without fraud 
And all leaſes atherwiſe to be made, and all collateral bonds or 


aſſurance to the contrary, by any of the jaid corporations, ſhall 
be void in law: The ſame wheat malt er money coming of the 


ſame, 10 be expended 10 the uſe of the relief of the commons and 
diet of the faid colleges cathedral-church halls and houſes only, 


and by no fraud or colour let or ſold away from the profit of the 


ſaid colleges cathedral-church halls and houſes, and the fellows 


and ſcholars in the ſame, and the uſe aforeſaid ; upon pain of 


deprivation of the governor and chief rulers of the ſaid colleges 
cathedral-church halls and houſes, and all other thereunto con- 
ſenting. 18 El. c. 6. ſ. 1. „„ 7 


But this ſhall not extend to any leaſe to be made by the preſi- 
dent and ſcholars of St. John Baptiſts college in Oxford, to 
any heir made of Sir Thomas White, late knight and alder- 


man of London, founder of the ſaid college; which leaſe ſhall 
be made, according io the meaning of the foundation and flatutes 


ef the ſaid college, of the manor of F field, and no other here- 


ditaments. ſ. 3. 


For the better maintenance of learning, &c.] Dr Kennet 
ſays, the memory of Sir Thomas Smith is highly to be 


honoured for promoting this act, which provideth that a 
third part of the rent be reſerved in corn, payable either 
in kind or money, after the rate of the beſt prices in the 


market, For if a certain rate thereof had been fixed in 
mnt money 
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Ho terfſes of 
bene fices with 
cure becom: 
vod by non- 


relidence. 
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money inſtead of corn, it would have been highly Preju. 
dicial to the colleges, the value of money abating, as the 
value of land and of the produce thereof advanceth, This 
worthy knight is ſaid to have been engaged in this fer. 
vice, by the advice of Mr Henry Robinſon; ſoon after 
provoſt of queen's college in Oxford, and from that ſta. 
tion advanced to the lee of Carliſle. "om, Far. Au. 


605. 


To the which any iithes arable land meadow or paflure dit. 


er /hall appertain] T. 26 El. Hayes and Follingbridge. The 


queſtion was, whether this ſhould be intended of tithes 
of corn only, or alſo of tithes of money, or the like, 


| as in London, where money is paid as the tithe of houſes; 
and it was adjud ed by Manwood chicf baron, in the 
abſence of Shute, that it is to be intended of tithe corn, 
For the patliament never meant, to cauſe thoſe farmets 
to pay corn, but where they had corn or land that bear. 
eth an annual crop, as arable, meadow, or paſture; 


and not of wood, heath, marſh, or the like. But af- 


terwards a writ of error was brought. Sau. bs. Gilf, 


1 8 = 
7. That the livings appointed for eccleſi aftical miniſters may 
not by corrupt and indirect dealings be transferred to other uſes 
no leaſe to be made of any benefice or eccleſiaſtical promotien 


with cure, or any part thereof, and not being impropriated, 


hall endure any longer than white the leſſor ſhall be ordinariy 
reſident, and ſerving the cure of ſuch benefice, without abſince 


above four ſears days in any one year; but every ſuch leaſe, in- 
mediately upon ſuch at ſence, ſhall ceaſe and be void; and th 


incumbent fo ending, ſpall for the ſame liſe one year's pref 


„, his ſaid benefice, to be diflributed by the ordinary among the 


pror of the pariſh, 13 El. c. 20. ſ. 1. And after un- 
plaint made to the erdinary, and ſentence given upon fuch 5 rf 


yence; he ſpall, within two months after ſuch ſentence grom 
and requeſt to him made by the churchwardens of the ſaid par 


riſh or one of them, grant the ſequeſtration of the profits of ſuc 


benefice, to ſuch inhabitant or inhabitants within the parij 


Where ſuch benefice ſhall be as to him ſball ſeem meet: and uf 
default therem by the ordinary, it ſhall be lawful to every pa- 


71ſhioner to retain his tithes, and likewiſe for the church war- 
dens to enter and take the prefus of the glebe lands and all other 
rents and duties of every ſuch ben«fice, to be emplæyed to the uſe 


of the poor ns aforeſaid, until ſuch time as frqueſtrat.cn ſhui! 


be committed hy the orginary; : and then as well the chur ch:var- 


dens as Pariſhioners t hi, a: count ther erf, and te mute YoY- 


Nic Hi 


Leaſes. 


mnt to him or them to whom ſuch ſequeſtration ſhall be com- 


biz the ſaid profits or the value thereof, to ſuch uſes as by 
the ſaid flatute of the 13 El. c. 20. is limited; on pain of 
irfuting double value of ſuch withalden profits, to be recovered 
in the eccleſiaſtical court by the poor of the faid pariſh, 18 El, 
k. 11> . 7. 


% WH with any penſion, or with any profit out of the ſame to be yield- 


be ud or taken, other than rents to be reſerved upon leaſes hereafter 


£5 be made according to the meaning of the ſaid ſlatute of the 13 
ey El. c. 20. Hall be utterly void. 13 El, E. 20. l. 1. 14 El. 


; C 11. ſ, 14. 5 . . EL 
e Provided, that every par ſon by the laws of this realm al- 
. led to have two bene fices, may demiſe the one of them upon 


which he ſhall not then be mo} ordinarily reſident, to his curate 


ſence above forty days in any one year. 13 El. c. 20. ſ. 2. 
And all leaſes bonds promiſes and covenants of and concern- 


re, 14 E101 £4: , 
That the livings appointed, c.] This ſtatute was intend- 


clerk; it being at that time a practice for patrons to get 


cant benefices, upon condition of having leaſes of thoſe 
benefices made to themſelves at very low rates; by which 
means theſe patrons ſecured the main of the benefices to 
themſelves, and got them ſerved at any rate by ſtipendiary 


not primarily deſigned againſt non-reſidence, but againſt 
luch non-reſidents as by corrupt bargains and leaſes made 
themſelves tools to dithonourable patrons; and he only 


at the ſame time leaſeth out his benefice. ohn. 131. 


Hall be ordinarily reſident} If the parſon be abſent eighty 


days in a year, altho' it be at ſeveral times, to wit, ten 


days at one time, and twenty days at another time, unt!! 


elzhty days; this is non-reſidence of eighty days within 


Sl 


the ase f 7757. 728 
* katute. Givf, $ * . ts 


nitted; and ſuch ſequeſtrator ſhall juſtly and truly employ and 


And all charging of ſuch benefices with cure as aforeſaid, 


, that ſhall there ſerve the cure for him; but ſuch leaſe ſhall 
indure no longer than during ſuch curate's reſidence, without ab- 


ng benefices and eccliſiaſtical liuvings with cure, to be made by | 
any curate, ſhall be of na other nor better force validity or con- 
tiuuance, than if the ſame had been made by the beneficed per- 


ſm himſelf that demiſed or ſhall demiſe the ſame to any ſuch cu- 


ed to prevent corrupt bargains between patron and 


ſome unworthy clergy man to take inſtitution to their va- 


curates, while the incumbents were non-reſident, and 
making their fortunes elſewhere: So that the ſtatute was 


oftends againlt this ſtatute, who is non-reſident, and yet 
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Shall be ordinarily reſident and ſerving the cure] If an ig. 
cumbent, having a houſe fit for his babitation, liveth in 


a neighbouring pariſh, but cometh on all occalions to h., 


pariſh church, to ſerve the cure in perſon ; this, bowenet 


it be non- l within the ſtatute of the 21 H. 8. c. 11, 
yet it is not ſuch an abſence as will avoid a leaſe with | 


this ſtatute. G16/. 730. 


Without abſence above four ſcore days in any one year] If an 
incumbent 1s abſent eighty days, and cometh again in the 


night of the eightieth day, be is no offender within thi; | 
| ſtatute; for the ſtatute ſays, without abſence above four- 


ſcore days. Git}. 739. 
Every ſuch leaſe immediately upon ſuch abſence ſhall _ ml 


be void] So that the leaſe is not void ab initio, but on! 


from the time of ſuch abſence; which appears alſo from 
the preceding negative words, that the leaſe ſhall endure 
no longer; for that implies that it ſhall endure fo long. 
And therefore, tho” the leaſe and covenants become vod 
by the abſence of eighty days, yet for any covenant broken 


before the end of the eighty days, an action of Covenant 
will lie for the leflor or leſſee. Gi. 739. 


And the incumbent fe ; offending] This ſhews, that it is 
not all abſence e e that brings an incumbent un— 
der the penalties of this act; but ſuch abſence only as s 


voluntary, and by conſequence an offence in the abſentee; 
from which it follows, that if a parfon be abſent, and 
did not ſerve the cure, involuntarily, by reaſon of ſickneſs 


ſuſpenſion inhibition ejectment or other ccercion or te- 


ſtraint; he is not abſent within this ſtatute, Much less 
can the abſence of eighty days after death, avoid any 


leaſe according to this ſtatute ; the piain drift of which 


was, to oblige incumbents to reſidence while they lived, 


and not to puniſh them for non- reſidence after they were 


dead. 


As to this laſt point, it had been debated? in the reign 


of queen Elizabeth, and ruled by the opinions of three 
| Judges againſt one, that Jeaſes were void by this ſtatute, 
eighty days after the death of the incumbent ; the conſe— 
quence of which would be, that parſons could make no 


manner of leaſes to bind their lucceflors, longer than for 
_ eighty days after their death. 


But in the 25 C. 2. this matter coming u under debate 
again, it was ſolemnly adjudged, contrary to the forego» 
ing caſe, that ſuch non- relidence i 1s not made by death, 

_—_ As 


Leaſes. 


ic can avoid a leaſe; and the conſequence of that judg- 
nent is, 1. That par ſons and vicars (obſerving the direc- 
tions of the ſtatute of the 32 H. 8. which is the great 
rule to all the other ſtatutes) may make leaſes for twenty- 
one years or three lives, of lands accuſtomably letten, and 
the like; which leaſes ſhall bind the ſucceſſors, with con- 
frmation, but not without; inaſmuch as they are ſpeci- 
ally excepted out of the enabling ſtatute of the 32 H. 8. 
and the ſtatute of the 13 El. c. 10. is wholly ifabling, 
2, That ſuch leaſes of parſons and vicars ate not con- 
firmed, tho? they do become void by their deaths, yet the 
roidance is according to the common law, and not ac- 
cording to this ſtatute, 

Concerning which leaſes of parſons and vicars (viz. 
thoſe that are not confirmed by patron and ordinary, and 


by conſequence hold not beyond the life or incumbency 


of the leſſor) the rule is this: that if they be for a term 


of years abſolutely, without ſaying if the parſon ſhall fo 
ling live, and the parſon dies, or teſigus, or is deprived 


before the term expires; the leſſee may recover damages 


in an action of covenant apainlt the executors of the par- 


ſon, for not enjoying his term. But if that clauſe be added, 


ſuch action ſhall lie only upon reſignation, or other vo- 


luntary avoiding of the leaſe: and againſt this action he 
is alſo ſafe, though he reſign, or be non-reſident, or the 


like, if he add, and e ng continue par fon. Gibf, 


739, 740. 
Littleton ſaith, if the parſon of a church do charge the 


lebe land of his church by his deed ; and after, the patron 


2nd ordin?ry confirm the ſame grant: then ſuch grant ſhall 


tand in its force accarding to the purport thercof, But 


jn this caſe it behoveth, that the patron hath a fee ſimple 
in the advowſon; for if he hath but an eſtate for life or in 


tal} in the advowſon, then the grant ſhall not ſtand, but 
curing his life, and the life of the perſon which granted 8 


the ſame. Litt. ſect. 5 28. 
Upon which there are divers things to be noted: 
(1) The confirmation of the grant: which indeed is 


but a mere aſſent by deed to the grant. And therefore it 


is holden, that if there be parſon, patron, and ordinary, 


and the patron and ordinary give licence by deed to the 
parſon, to grant a rent charge out of the glebe, and the 


parſon granteth the rent charge accordingly, this is good, 


and ſhall bind the ſucceſſor; and yet here is no confir- 
mation ſubſequent, but a Herne precedent. 


(2) The 
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ſeſſion of the biſhoprick: and therefore the biſhop without 
only during his own life, after the deceaſe of the incum— 
| lequent. 

> for if he be tenant in tail, or tenant for life, his conhr- 
mation or agreement is not good to bind any ſucceſſor, 


but ſuch as come into the church during bis life. But if 


tail, the leaſe ſhall ſtand 2000 during the diſcontinuance; 


the advowſon, can operate no further in order to the 
binding of the ſucceſſor, than according to the degree of 


Leaſes. 


(2) The ordinary alone, without the dean and chapter, 
may agree thereunto, either by licence precedent, or con- 
fir mation ſubſequent; for that the dean and chapter hath 
nothing to de with that which the biſhop doth as ordinary 
in the life time of the biſhop. 

(3) But if the biſhop be patron, there the bi iſhop can. 
not confirm alone, but the dean and chapter muſt confirm 
alſo; for the win or patronage is parcel of the pol. 


the dean and chapter, cannot make the grant good, but 
bent, either by licence precedent or confirmation (ub. 


(4) He that is patron muſt be patron in fee B 


the patron be tenant in tail, and diſcontinue the eſtate in 


or if the eſtate tail be barred, it ſhall ftand good for e. el. 
1 1n/?. 300. 


For a confirmation being i in the nature of 2 charge upen | 


eſtate or intereſt, which the patron hath who doth con- 
frm. And therefore where a tenant in tail is patron ; t 
render the confirmation valid, the iſſue in tail muſt alſs | 
confirm: otherwiſe the preſentee of ſuch iflue ſhall hel 
the benefice diſcharged of ſuch leaſe. Gibſ, 745. 

In like manner, if the patron who confirms hath grant- 


ed the next avoidance; the clerk of ſuch grantee ſhall not 


be bound, without the g grantee” 8 Joining in the confirms: 


tion. Gilf. 74 74 


And lo, whete there are coparceners or tenants in com- 
mon of an advowſcn; they muſt all join in the conkr- 
mation, to bind the next incumbent, unleſs they have 
agreed before to ) preſent by turns. Gil]. 745 · 


May demiſe one of them to his curate] That is, as it ſeems. 


eth, to his curate legally licenſed and admitted by the 0r- 
 dinary of the place; without which he is no Curate in 


law. Gibf. 740. 


Such lea ſe ſhall endure no longer than during ſucb curate” 


reſidence) So that 1 in this caſe, though the curate leaſes 


over, 


Leaſes, 


en, WM er, it ſhould ſeem that no abſence of the parſon himſelf | 
15 will void ſuch leaſe, but the abſence of the curate only. 4 
ath Gibſ. 740. | 
5 ll 
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ut ©: Ol 
m- N Loudon and other cities there are leQurers ap- 1 Auer. | 
b. pointed, as aſſiſtants to the tectors of churches, | 
Wy They are generally choſen by the veſtry or chief inhabi- [3 

es tants ; and are uſually the afternoon preachers, There Wi 
r. are alſo one or more lecturers in moſt cathedral chutches: 15 1 
IT, and many lectureſhips have likewiſe been founced by the - 
if donation of private perſons, as lady Moyet's at St Paul S, _ 
nend many others. 1 
3 | 2. And it ſeemeth, generally, that the biſhop's power How eee | 
7, is only to judge as to the qualification and fitneſs of the :|| 
| perſon, and not as to the right of the lectureſhip: As in 9 
the caſe of the churchwardens of St Bartholymew's, M. 1 

12 V. One Fiſhburne left 25 a year for the mainte- 1 

nance of a weekly lecturer, end appointed that the lec- | i 

turer ſhoujd be ehoſen by the pariſhioners, and to preach | 


on any day in every week as they ſhould like beſt. The 
pariſhioners fixed on I | hurſday, and choſe a lecturer every 
year; and now Mr Turton being lectuter, and the pa- 
riſh having choſen Mr Rainer, the other would not ſub - 
mit to the choice, whereupon the churchwardens flint. 
Turton out of the church, Afterwards the biſhop of 
London determined in his favour, and granted an inhi- 
bition and monition for that purpoſe. But by Holt chiet 
juſtice; a prohibition muſt go, to try the tight: it is 
truea man cannot be a lecturer, without a licence from 
the biſhop or arehbiſhop ; but their power is only as to 
the qualification and fitneſs of the perſon, 2nd not as to 
the right of the lectuteſhip; and the eccleſiaſtical court 
may puniſh the churchwardens, if they will not open 
the church to the perſon, or to any one acting under 
him, but not if they refuſe to open it to any other. 1 
3 Salt. 87. | 9 
But in cals where there is no > fixed lecturer, or anten | 
falary, but the leQurcſhip is to be ſupported only by vo- | 
luntary contributions, and there is not any cuſtom corcern= | 
ing ſuch election; it ſeemeth that the ordinary is che pro- | 
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Licence and his 
duty thereupon. 
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Lecturer. 


per judge, whether or no any lecturer in ſuch place oveht* 
to be admitted: As in the caſe of a lectuter of Sr Aune'; 
 Fieftminfler, T. 16 G. 2. The court of king's bench 
upon conſideration, refuſed to grant a mandamus to the 
biſhop of London to grant licence to a lecturer; who a. 
peared to have no fixed falary, but to depend al toge- 
ther upon voluntary contributions; and where there 
was no cuſtom; and the rector had refuſed his leave to 
preach in the church to the perſon now applying. Sy. 
1192. 1 Vilſen, II. C 

3. By Can. 36. No perſon ſhall be received into the mi- 
niſtry, nor admitted to any eccleſiaſtical living, nor ſuffered 
to preach, to catechize, or to be lecturer or reader of 
divinity in either univerſity, or in any cathedral or colle- 
giate church, city, or market town, pariſh church, cha. 
pel, or any other place within this realm; except he be 
licenſed either by the archbiſhop or by the biſhop of the 
dioceſe where he is to be placed under their hands and 
ſeals, or by one of the two univerſities under their ſeal 
likewiſe; and except he ſhall firſt ſubſcribe to the three 
articles concerning the king's ſupremacy, the book of 
common prayer, and the thirty nine articles: and if any 
| biſhop ſhall licenſe any perſon without ſuch ſubſcription, 
he ſhall be ſuſpended from giving licences to preach for 
the ſpace of twelve months, 1 | 
By Can. 37. Nonelicenſed as is aforeſaid to preach, read 
lecture or catechize, coming to reſide in any dioceſe, 
ſhall be permitted there to preach, read leCture, cate- | 
chize, or miniſter the ſacraments, or to execute any other 
eccleſiaſtical function (by what authority ſoever he be 
thereunto admitted ;) unleſs he firſt conſent and ſubſcribe 
to the three articles before mentioned in the preſence of the 
biſhop of the dioceſe wherein he is to exerciſe ſuch func 
tion, NE | =o TT, | 

By the ſtatute of the 13 & 14 C. 2. c. 4. No perſon 
ſhall be allowed or received as a lectuter, unleſs he be firſt 
approved and thereunto licenſed by the archbiſhop of the 
province, or biſhop of the dioceſe, or (in caſe the ſee be 
void) by the guardian of the ſpiritualties, under his ſeal; 
and hall, in the preſence of the {aid archbiſhop or biſhop 
or guardian, read the nine and thirty articles mentioned in 
the ſtatute of 13 El. c. 12. with declaration of his 
unfeigned aſſent to the ſame: And every perſon who 
ſhall be appointed or received as a lecturer, to preach 
upon any day of the week, in any church chapel or 
place of public worſhip, the fuſt time he 1 7955 
5 | 2010 


2 2 


Lecturer. 


before his ſermon) ſhall openly publickly and ſolemnly 


read the common prayers and ſervice appointed to be 
read for that time of the day, and then and there 
qublickly and openly declare his aſſent unto and appro- 
bation of the ſaid book, and to the uſe of all the prayers 


rites and ceremonies forms and orders therein contain- 
ed; and ſhall upon the firſt lecture day of every month 


afterwards, ſo long as he continues lecturer or preacher 
there, at the place appointed for his faid lecture or 
ſermon, before his ſaid lecture or ſermon, openly pub- 
Jickly and ſolemnly read the common prayers and ſer— 
vice for that time of the day, and after fuch reading 
thereof ſhall openly and publickly before the congre- 
tion there aſſembled declare his unfeigned aſfent unto 
the ſaid book according to the form aforeſaid :; and every 
ſuch perſon who ſhall negle& or refuſe to do the ſame, 
ſhall from thenceforth be diſabled ro preach the ſaid or 
any other lecture or ſermon, in the ſaid or any other 
church chapel or place of publick worſhip, until he ſhall 
openly publickly and ſolemnly read the common prayers 


| and ſervice appointed by the ſaid book, and conform in 
all points to the things therein preſcribed according to the 


purport and true intent of this act. ſ. 19 


[ 


Provided, that if the ſaid lecture be to be read in any 


cathedral or collegiate church or chapel, it ſhall be ſuf- 


ficient for the ſaid lecturer openly at the time aforeſaid to 


declare his aſſent and conſent to all things contained in 
tie ſaid book, according to the form aforeſaid. ſ. 20. 
And if any perſon who is by this act diſabled [or pro- 


| hivited, 15 C. 2. c. 6. /. 7.] to preach any lecture or ſer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 


abled (or prohibited), preach any ſermon or lecture; he 


wall ſuffer three months impriſonment in the common 


gzol; and any two juſtices of the peace of any county 


within this realm, and the mayor or other chief magiſtrate 


of any city or town corporate within the ſame, upon cer- 
tiicate from the ordinary made to him or them of the of- 
tence committed, {hall and are hereby required to com- 


mit the perſon ſo offending to the gag of the ſame county | 


city or town corporate. . 21. 


the day, ſhall be openly publickly and ſolemnly read by 


| ſome prieſt oz deacon, in the church chapel or place of 


publick worſhip where the ſajd ſermon or le Sture is to be 


preached, before ſuch ſermon or lecture be preached, and 
Vor, HI. B b that 


Provided, that at all times when any ſermon or lecture 
'S to be preached, the common prayers and ſervice in and 
by the ſaid book appointed to be read for that time of 


369 


8 


Preſentable in 
the ſpiritual 
<CcUurts 


' ſame may be preached or read in ſuch fort and Manner, 


uncleanneſs, and wickedneſs of life; the churchwarcen 


Lecturer. 
that the ledurer then to preach ſhall be preſent at che 
reading thereof. ſ. 22. dt qu 
And provided that this act ſhall not extend to the un. their 


verſity churches, when any ſermon or lecture is prezche| 
there, as and for the univerſity ſermon or lecture; but the 


as the ſame have been heretofore 1 or read. l. 25 2. 

1 | bag 
Legacies. See e Ullls. 0a! 

| that 

| were 

” RTE: 0 — ficte 
A 

gerg 

Legates. ar 

fran 

\ F late there are three kinds : 1s it 

I. Legati a latere; theſe are cardinals, ſent by the i ©" 

pope à /atere, that is from his own immediate preſence, Bel 
2. Legati nati, legates born ; and of this kind was an- of t 
ciently the archbiſhop of Canterbury, who had a perpetual the 
legatine power annexed to his archbiſhoprick. or | 

| Legati dati, legates given; and theſe are ſuch 28 25 
base authority from the pope by ſpecial Ccommilivn, Nat 

| Ged. 18, 292 700 21. | | „ 


EG END, 8 is that book which containei 
the . e whether out of the ſcriptures, ot cut 


of other books, which were to be read throughout the 
year. Lind. 251. 


3 dimiſfory. See Ozdination. 


L.ewdneſs. 


* Can. 109. If any offend their brethren by adul- 


rery, whoredom, inccſt, ribaldry, or any other 


ut 


vr queſtmen and ſidemen, in their next preſentment to 
their ordinaries, fhall reſent the ſame, that they may be 
puniſhed by the ſeverity of the laws, according to their 
deferts ; and ſuch notorious bender ſhall not be admit- 
ted to the holy communion, till they be reformed, 

2. In ancient times the king's courts, and eſpecially the 
erte, had power to inquire of and puniſh fornication and 
:tultery; and it appeareth often in the book of domefday, 
that the king had the fines aſſeſſed for thoſe offences which 
were aſſe ſſed in the King's courts, and could not be in- 
fied in the court chriſtian, 2 IA. 488. 

And theſe fines were called /etcherwite, legerwite, or le- 


rereeldum + ite, and gelt or geld, in the Saxon, do ſignify 
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Anciently pu- 
niſhable in the 
leet. 


z tribute, fine, or amerciament z and leger importeth a bed, 
from liggan to lie down, which in divers parts of England 
1s {ti!] pronounced Few. And theſe again, as alſo the 


Gothic Iigan, the German ligen, the Daniſh /igge, the 
Belgie liggen, and the Latin lectus, (to ſnew the cognation 


of the languages of Europe and of the weſtern Aſia,) from 
the Greek word a:x2-3 and this again, from the Sh 


or Chaldee lachath or lecheth, which fign! fieth to lie down; 


5 {chan or lechen, in the ſame languages, expreſſeth a 


harlot or concubine, Unto which fountain we may allo 
refer our Anglo-Saxon word lecher (wherein the Saxons. 


pronounced the ch hard, as the letter ); as alfo the La- 


tin leccator; and the Greek 2a: Which dnoteth a woman 
i child- bets and other ſuch like. 

2. But 1 by the 12 Ed. 1. ft. 4. called the 3 
it Circumſpefte agatis, it is enacted as follows : The king 
1 bis e ſendeth greeting. e your ſelves circumſpettly 
in al! matters concerning the bijhop of Norwich and his clergy ; 
not nuthin them if they hold plea in court chriſtian of {itch 
tings as be meer ſpiritual, that is to wit, of penance enjuned 
b drelates for deadly fin ; as fornication, adultery, and ſuch 
lle; fer rhe which ſometimes corporal penance and fametimes 
Pruniary is enjoined, ſpecially if a freeman be conviet of ſuch 
Pings, In all which caſes, the en il jedge ſhall habe 
power to take knowledge, notꝛwithlanding the ung 's prohibition. 


The biſhop of Norwich] The biſhop of Norwich is put 


No prohibition 
to the [piritual 
Court, 


here only for example; for the ſtatute extendeth to all ; 


ne biſhops within this realm. 2 Int. 487. 


Pornication, adultery, and 2 lite] Here are two ex- 


imples in particular, of matters merely ſpiritual, Which 


have no mixture of the temporalties, for the correction 


of theſe oitences pro ſalute anime. 2 Inſt, 488. 


B b 2 And 


372 Lewdneſs. 


And ſuch lite] Theſe are to be taken for offences, 
like nacure as the two offences here particularly expreſſed 
be; as ſolicitation of any woman's chaſtity, which | 
 Teffer than theſe, and, for inceſt which is greater. 2 Il, 
488. 1 5 | 
In the caſe of Galliſand and Rigaud, T. 1 An. it wi 
agreed by the court, that ſelicitation of chaſiity was of ee. 
cleſiaſtical cognizance; but yet that the prohioition ſhoull 
ſtand, becaufe the perſon had been convicted on an in. 
diclment for an affault upon the woman with intent 9 
raviſh her, and after that, the woman had ſued an chen 
of aſſault and battery againſt him for the ſame offence, 
which action was depending at the fame time that the 
proſecution was in the {piritual court; for the force add. 
ed to it, which is temp: ral, makes it cognizable by the 
temporal courts. L. Raym. 8:9. Gibſ. 108 5. 

In the caſe of Harris and Hicks, H. 4 & 5 W. A pro- 
| hibition was moved for to the eccleſiaſtical court, where x 
ſuit was fos inceft, in marrying his firſt wife's ſiſter, ſup. 
geſting that the ſaid ſecond wife was dead, and by his 
Yaid wife he had a fon, to whom an eſtate was deſcended 
as heir to his mother, and that notwithſtanding that be 
had pleaded this matter, they went on to annul the mar: 
11age and baſtardize the iſſue, And by the court: A pro- 
hibition fhall go as to annulling the marriage or baſtard1- 
ing the iſlue, but they may proceed to puniſh the incet. 
2 Salk. 549. | %% V 
Pecuniary] That is, in commutation of penance. 2 hf, 
By ſtatute 27 Geo. 3. cap. 44. No ſuit ſhall be brought 

in any eccleſiaſtical court for fornication or incontinence 

aſter the expiration of eight kalendar months from the 
time when ſuch offence ſhall have been committed; noi 
for fornication at any time after the parties ſhall ba 
lawfully intermarried, _ 5 
Yet puniſhable 4. But altho' the fin of adultery is properly and of fight 


alt» ” the teme belonging to the cognizance of the ecclefiaſtical juriſdie- 
_ As. 


tion; yet it will not be denied, but that as it is an oftence 
_ againſt the peace of the realm (for which reaſon ſome are 
of opinion that avoutry or bawdry is an offence temporal 


as well as ſpiritual) the juſtices of the peace may take Cogr 


nizar ce thereof, Ged. 474. 


And Mr, Hawkins ſays, all open lewdneſs grolsly ſcan- 
dalous, as it tendeth to ſubvert religion and morality, 
which are the foundation of government, are puniſnadlc 


by the temporal judges by fine and impriſonment, an! - 


Lewdneſs. 
ſo ſuch corporal infamous puniſhment as to the court in 
Aſcretion ſhall ſeem meet according to the heighnouineſs 


of the crime. I Haw. 7. 
And eſpecially, the keeper of a brothel houſe is puniſh— 


impriſonment; for alto? adultery and fornication be pu = 
niſhable by the ecclefiaſtical law, yet the keeping of a 
houſe of bawdry, or Fews, or broths | houſe, being as 
were 2 common nuſance, is puniſhable by the con mon 
law, and is the cauſe of many miſchiefs, not only to the 
overthrow of mens bodies, and Walking of their 305. 
hoods, but to the endangering of their ſouls, 3 1nfl.2 

And a wife may be indicted together with bor Ls 


bawdy houſe; for this is an oFence as to the government 
of the houſe, in which the wife hath a principal ſhare, 


pro- :nd alſo ſuch an offence as may g-ner..iiy be preſumed | 


ere o be managed by the intrigues of her ſex, 1 Haw. 2. 

ſup. But it is ſaid, that a woman cannot be indiacd for be- 
bis ing a bawd generally ; for that the bare ſolicitation of 
nded i chaſtity is not indictable. 1 Haw. 199. 1 Salk. 382. 

t he 5. By the 18 El. c. 3. Concerning baſtards begotten 
nr. ind born out of Jawful matrimony (an offence avainſt 
pro- God's law or man's law); it is enacted, that the juſt ces 


('2- i of the peace ſhall take order as well for the puniſhment. 


able upon indictment at the common law, by foe and 


ind condemned to the pillory with him for Keeping a 
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Temporal pu- 
niſhment in 
cales of baſtardy 
in particular, 


cel. ef the mother and reputed father, as for relief of the pa- 
nin by charging ſuch mother or reputed father with che 
I. ment of money weekly, or other ſuſtentation for the : 


reief of ſuch child, as to them ſhall ſeem meet, 


;oht And by the 7 J. c. 4. Every lewd woman which hall . 


nee WI hive any baſtard which may be chargeable to the parith, 


the the juſtices of the peace ſhall commit ſuch lewd WAN 


nor WY '0 the houſe of correction, there to be puniſhed and ſet 
at © work, during the term of one whole year; and if the 
eftſoons lens again, then to be committed to the ſaid 


ght bouſe of correction as aforeſaid, and there to remain until 


ebe can put in good fureries tor her good behaviour, not 

nce do offend ſo again. 

are And by the 13 & 14 C. 2. e 12. If the mother or re- 

al [ted father run away and leeve the child upon the charge 

og 0! the pariſh, the juſtices of the peace may order their 
elſes to be ſeized, in order to indemnify ſuch pariſh, 


Adultery, 


an- b. Adultery is allowed by all, to be a ſuthcient Cauſe 
ity, of divoree a menſa et thoro. 

dle | 

al- B b 3 | But 
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Clergymen 
further puniſh- 
able. 


Evidence: 


her puſband, and go away, and continue with her a. veuterer 
he ſhall be barred for ever of action to demand her dower 15a 


of the church, reconcile her, and ſuffer her to qwell with hin, 


_continency, by committing them to ward and priſon, | 


treſpaſs. 


ſeen in bed together, this is allowed to be ſufficient evi- 


i nee 
Tewzneis. 

But if the defendant proves, that the plaintiff alſo bn 
committed adultery; he or ſhe ſhall be diſcharged, 5, 
this is a compenſation of the crime. Clarke 115. 

By the 13 Ed. T. it. 1. &. 34. if a wife Wil.ingl, leave 


ſhe ought to have of her huſband's lands, if ſhe be canvici then. 
upon; exceft that her h»ſb nd willingiy, and withaut cercin 


in which caſe ſhe ſhall be reſtored to her action. 

By the 1 H. 7. c. 4. It ſhall be lawful to all arch. 
bi biſhops. and biſhops, and other ordinaries having epiſco. | 
pal juriſdiction, to puniſh and chaſtiſe prieſts, clerks, and 
religious men, being within the bounds of their jur fans; 
tion, as ſhall be convicted before them by examination 
and other lawful proof requiſite by the law of the church 
of advoutry, fornication, inceſt, or any other fleſhly jy. 


there to abide for ſuch time as ſhall be thought to their 
diſcretions convenient for the quality and quantity of theit 


And there havg been ſome inſtances, fince the reforma- 


tion, of clergymen being deprived tor adultery, of which 5 
our law books take notice; viz, one in the 12th, another 4 
In the 16th, and a third in the a7: year of queen Elize- 6 
beth, Ayl. Parerg. 47. p 
8. Preſumptions of in may g0 ſometimes for a ial ; 
of the aforeſaid crimes; as when a man and woman ate 


dence ; for ſuch crimes will ſcarce admit of other proof, 


Mood. Cu. L. 274. 


perſons ia or belonging to his majeſty's ſhips or veſſels of 
War, being guilty of uncleanneſs, or other ſcand-lous 


9. By the 22 E. 2. c. 33. All flag officers, and all | 
| 


actions, in derogation of God's honour, and corruption of 
good manners; ſhell incur ſuch puniſhment as a court 


martial ſhall think fit to impoſe, and as the nature 2nd 
degree of their offence mall deſerve, Ari. 2. 


LIbel. 


Tibel. 
Libel is a declaration or charge, drawn up in 
writing on the part of the plaintiff; unto winch 
the defendant is ob! iged to anſwer. Ci. 1009. 
For when the defendant appearcth upon tie citation, 
then the libel ought to be exnibited by the plaintiff, and 
z copy of it de livered to the e Wi, Give. L. 


18. 
| 2; 10 which purpoſe it is enacted py the ſtatute of the 


2H. 5. c. 3. as follows: Foraſmuch as divers of the king's 


lege people be daily cited to appear in the ſpiritual cor before 


Em. judges, there io anſwer to divers perſons, as well of 


things which touch Jreehold debt treſpaj}: s cevenants and other 
hngs whereof the cogni ⁊zance perta:neth to the court of our 
lzra "the king, as of matrimony and tejlament ; and when ſuch 
ag fo cited appeur and demand a uvel of that which againſt 
them is ſurmiſed to be informed, to gide their anſcver there 
unto, or otherwiſe to purchaſe of cur lord the king a writ of 
trobibition atcor Gin ta their caſe , which libel to "them 45 de- 


nied by the ſui. 'd fpirnul judges, to the intent that fuch perſons 


\druid net be aiaed by any juch writ againft the law, and to the 


great damage of juch fer ſens fo 2 ade: our ſaid led the 


ting, by the advice and aſſent of _ lords ſpiritual and tem- 
poral, and at the requeſt and inſtance of the commons, bath 


ordained ard atlighed, that at what lime the libel is grantable 


by the lau, it may be granted and delivered to the party 
withiut any difficulty, 


A libel of that which again! bin is 57 6 In the ſe- 
cond year of king James the firſt, all the juſtices of Eng- 


land were afſembled, for their opinion (among other 
points) concerning the extent of this ſtatute; whether it 
related only to proceedings between party and party, or 


alſo to proceedings ex officio: and their reſolution nere- 
vpon is differently related. Croke's report of it is, that 
the ſtatute is inteaded; where the ec cleſiaſtical judge pro- 
cceds ex officio and ore tenus; whereas More and Noy 


lay, it was unanimoully refolved: that the ſtatute intended. 


ouly proceedings between party any party, and not pro- 
ccedings ex ofheio and ore teaus. G: bf. 1999; 
Prom this variety of reports concerning the refolution 


of | ze Juſtices at that time, hath ſprung a like variety in 
the e judgments upon this head. lu the 13 Fa. 


where the hizh commiſſion proceeded not by Way of i.bel 
but by art: cles, it was reſolved, that the articles were in 
B b 4 | | the 
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procecding in the eceltſiaſtical court is ex officio; as well 


as the 16 Cha. 2. in the caſe of Scurr and Burrell {that 


officio judicis, the judge 18 not bound to give a copy 


: party. Gib. 1009. 


ty; the only doubt was, whether it ſhould extend alſo to 
proceedings ex officio; and the caſe there was, that the 


juſtices held, that they HA lawfully 10 deprived: And 


Croke lays that they all anſwered that the /atate is intends 


Libel, 
the nature of a libel, and ſo within the intent of the ſtz. 
tute: In like manner in the 27 Cha. 2. where the. c1/p 
was, concerning articles of preſentment, it was adjudyed 
that a copy ought to be delivered, as well on articles gf 
preſentment as on other Jibels, and that the reading the 
preſentment to the party is not ſufficient. And befys 


that, in the 20 Cha. 2. in the caſe of Taylor and Brown, 
the court reſolved, that this ſtatute extends, where th 


as between party and partly; and that the report Oi Mole 
is il reported, for Croke is contrary, Gibſ. 1009. 

On the other hand, not only More and Noy concur in 
their reports of the reſolution as aboveſaid; but fo late 


is, but four years before the abovementioned caſe of Toy 
and Brown), the court agreed, that where the libel is ex 


within this ſtatute, but only where it is between patty and 


But after all, it ſeemeth ſomewhat ſtrange, that there 


ſhould be ſo moch \fficulty about this matter. It is 


plain enough that More and Noy report the reſolution 


Tight, and that in Croke it hath been nothing but a flip 
of the pen, or error in the impreſſion, It is ſuficiently 
evident, from the words of the ſfatute it ſelf, that pro- 
_ ceedings betwixt party and party are by no means intend- 
ed to be excluded; for it reciteth that perſons are daily 
Cited to appear in the ſpiritual court t anſwer to divers 


perſons of things which touch freehold, debt, treſpaſs, and the 


ke, all of which concern matters between party and par- 


high comm:toners had deprived certain puritan miniſters, 
proceeding againft them ex officio being ore tenus con- 
vocati. And Croke ſays (Cro. Za. 37.), that all the 


then the juſtices being #iked, whether a prohibition be 
grantable sgainſt the commiſſioners upon this ſtatute, if 
they do not deliver a copy of the libel to the party; 


ed where the eccleſiaſtical judge proceeds ex *//}.cia et ore tenus: 
but (o make it conſiſtent with what went before, be mult 
have meant to ſay that the /fatute is ** not” intended where 
the eccleſtiaſtical judge proceeds ex officia et ore tenus. And the 
nature of the cale requires it; for they all held, that the 
miniſters were lawfully deprived, and it is certain in that 

— caſe 


t! 
a 


3 on — — 


Libel. 


exſe they had no copy of the libel given them, for there 
was no libel. 

Nevertheleſs, the law hath ſince been held to be other- 
wiſe: For, AH. 2 An. Anonym. It was held, that a pro- 
hibition lieth for denying a copy of the libel, to any ec- 
clefiaſtical court; for the eceleſiaſtical juriſdiction is li- 
mited; and the party ought to know whether the matter 
de within their juriſdiction, and how to anſwer. And 
Holt chief juſtice ſaid, that it was formerly held by all 
the judges of England, that when there was a proceeding 


ex officio in the eccleſiaſtical court, they were not bound 


to give the party a copy of the articles: but the law is 
otherwiſe; for in ſuch caſe, if they refuſe to give a copy 
of the articles, a prohibition ſhall go until it be given. 
And accordingly in this caſe a prohibition was granted by 
the court. 2 Salk. 553. 

But after a copy is given, the prohibition ipſo facto 
is N without any writ of conſultation iſſued, 


bib. 1010. 
At what time the libel is th by the law] Therefore 


this ſtatute was not introductory of a new law, but only 


an affirmance of the common law, Grb/. 1009. 


It may be granted and delivered to the party] In the caſe | 
of Syms and Seltoood, M. 27 C. 2. When the eccleſiaſtical 


court declared, that proclamation, or reading with an au- 


| dible voice in court was a delivery; a prohibition was 
granted by the temporal court unleſs cauſe ſhewed. 4 


Keb. 565. 


Without | any di ifficulty ] And if a copy of the libel is not 
delivered, there is a writ in the regiſter to compel the 
delivery of it, Gibſ, 110. 

Fitzherbert ſaith, If a man he ſued in the ſpiritual 


court, and the judges there will not grant unto the defend- 


ant y copy of the libel, then he ſhall have a prohibition 


directed unto them for to ſurceaſe, until they have deliver- 
ed the copy of the libel, Which prohibition the more 


modern books have put under theſe two limitations; firit, 


that before it is pranted, an oath be required, of the de- | 


nia} of the libel; and ſecondly, that it ſhall not be 


granted at all, if the appeal is made for ſuch denial, (as for 
a gravamen) from an inferior to a ſuperior court, becauſe 


the party hath his election, and hath choſen another re- 
. Gil. 1010. 
To 
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Efabliſhment of 


parochial libra- 
ries confirmed. 


To the remedy by way of okibirian, Fitzherbert 
adds that the defendant may have an action 2gainft them 
upon this ſtatute, if they will not deliver the copy of the 
jibel, whether the cauſe in the libel be a ſpiritual cauſe of 
not.  G:b/. 1019. 


3. By the ſeveral ſtemp ids, every libel or copy thereof, 


ſhall be upon treble ſixpenny ſtamp. 


LABATY, 
1. I the 7 "tn, . 14. Vhereas in many places in 


Enplat, ;d, the proviſion for the clergy is ſo mean, 
that the neceliary expence of books for the better profe- 


cution of their ſtudies cannot be cefraved by them; and 


whereas ſeveral perſons of late yeats have by charitable 
contributions erected libraries within ſeveral pariſhes 


and diftricts; but ſome proviſion is wanting to preſerye 
the ſame, and ſuch others as ſhall be provided in the 


ſame manner, from embezilment: it is enacted, that in 
every pariſh or place where ſuch a library is or ſhall be 


Ordinarv to viſit 
the ſame. 


erected, rhe ſame ſhall be preſerved for fuch uſes as the 


ſame is and {hail be given; and the orders and rules of 


the founders thereof ſhall be obſerved and kept. ſ. 1. 
2. And it ſhall be lawful! for the proper ordinary, or 


his commillary or oficial, or the archdeacon, or by his 


direction his official or futrogate, if the ſaid irchdeicon be 


not the incumbent of the place where ſuch library is, in 


To be locked up 

during the va- 
cancy 0: the 

Church. 


pariſh or 4 ace mall be forthwith ſhut up, and locked, 


their viſitation to induire into the {tate 


the ſuid libraries, and to amend and redreſs the grievances 
and defects of and concerning the ſame, as to him or 


them ſhall ſeem meet: and it ſhall be lawful for th 
proper ordinary from time to time, as often as ſhal! "= 


thought fit, to appoint ſuch perſons as he ſhall think fit, 


to view tne ſtate and condition of ſuch libraries; and 


the ſaid ordinaries, archdeacons, or officials re!pectivciy, 


ſhall have free acceſs to the ſame, at ſuch times as they 
ih. | reſpectively ppoint. ſ. 3. 


And to Prevent auy embezilment of books upon 
the 1 or femoval of any incumbent; immediately 


afcer ſuch dcath or removal, the library. belonging to lach 


or other wiſe (ecurrd by the chufchwardens, or by tuch 
perſons 


and conditien of 


TLibꝛary. 


perſons as ſhall be authorized by the proper ordinary or 
archdeacon reſpectively; ſo that the ſame ſhall not be 
opened again, till a new Incumbent, rector, vicar, mi- 
niter, or curate ſhall be inducted or admitted, f. 6. 
Provided, that if the place where ſuch, library fhail be 
kept, ſhall be uſed for any publick occaſion for meeting 
of the veſtry or otherwiſe for the diſpatch. of any buſineſs 
of the ſaid pariſh, or for any other publick occaſton for 
which the faid place hath been ordinarily uſed ; the ſaid 


place ſhall nevertheleſs be made ule of as Labels for ſuch 


patpoſes, and after ſuch buſineſs diſpitcned, ſhall be again 


forthwith nut and locked up, or otherwile lecured as 'S | 
before directed. ſ. 7. 


4. And for the encouragement of ſuch founders and 


benefactors, and to the intent t they may be ſatished that 


their pious and charitable intent may not be fruſtrated; 


every incumbent, rector, vicar, miniſter, or curate of a 


pariſh, before he ſhall be permitted to uſe and enjoy ſuch 
library, ſhall enter into ſuch ſecurity by bond or other- 
wiſe for prefervation of ſuch library, and due obſervance 
of the rul-s and orders belonging to the ſame, as the pro- 


per orJinaries within their refpective e in their 
diſcretion ſhall think fit. ſ. 2. | 


379 


New incumbent 


to give ſecurity. 


5. And where any library is appropriated to the uſe of And to make 


the miniſter of any pariſh or place, every rector, vicar, mi- 


proper ordinary within the time aforeſaid, to be kept 


the ſame. f. & 

And where any library mall at any time hereafter be 
given and appropriated to the uſe of any parith or place, 
where there ſhall be an incumbent rector vicar miniſter 
or curate in poſſeſſion ; he ſhall make a catalogue thereof, 
and deliver the fame 2s afareſaid, within {ix months after 
he ſizall receive ſuch liarary. ſ. 5. 

6. And none of the ſaid books ſhall in any No be 
alienadle, or be alienated, without the conſent of the pro- 


per ordinary; and then only, when there 1s a duplicate 


of ſuch book. ſ. 10. 
7. And in caſe any book or books be takea or other- 
Wilk lt out ot ihe feld library, it ſhall be lawful for a 
8 jultice 


new catalogues. | 


niſter or curate of the fame, within ſix months after his 
inſtitution induction or admiſion, ſhall make a new ca- 
| talogue of all books remain ng in or belonging to ſuch 
livrary, and ſhall fizo the faid catalogue, thereby ac- 
knowledging the cuſtody and poſieſſion of the {aid books; 
which ſaid catalogue fo ſigned thali be delivered to the 


or regiſtred in his cue without any fee or reward tor 


Doolcs not to be 
allenated. 


Remedy in caſe 
of books loſt or 
detaincd, 
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Tibꝛary. 


juſtice of the peace to grant his warrant to ſearch for the 


ſame; and in caſe the ſame be found, ſuch book or books 
ſo found ſhall immediately by order of luch juſtice be re. 
ſtored to the ſaid library. ſ. 10. | 
And in caſe any book or books belonging to the rag 
library ſhall be taken away and detained; it thall be law. 
ful for the incumbent, rector, vicar, miniſter, or curate 
for the time being, or any other perſon or perſons, to 
bring an action of trover and converſion, in the name of 


the proper ordinaries within their reſpective juriſdictions; 


whereupon treble damages ſhall be given, with full coſts 
of ſuit, as if the ſame were his or their proper book or 
books; which damages ſhall be applied to the ule and 


5 benefit of the ſaid library. . 


Account to be 


kept of new be- 
nefactions. 


8. And for the better preſervation of ſuch books, and 
that the benefactions given towards the ſame may appear; 
a book ſhall be kept within the faid library, for the en- 


tring and regiſtring of all ſuch benefactions and ſuch 


books zs ſhall be given towards the ſame, and therein the 


_ miniſter ſhall enter ſuch benefaction, and an account of 


all ſuch books as ſhall from time to time be giveo, and 


by whom given. ſ. 8. 


New regulations 

from time to 

time how to be 
made. 55 


9. And for better governing the ſaid 8 and 


preſerving of the ſame; it ſhall be lawful for the pioper 


ordinary, together with the donor of ſuch benefection (if 


living) and after the death of ſuch donor for the proper 
| ordinary alone, to make ſuch other rules and orders con- 


cerning the ſame, over and above, and beſides, but not 
| Contrary to fuch as the donor of ſuch benefaciion ſhall 


Exception. 


in his diſcretion judge fit and neceſſary; which ſaid orders 


and rules fo to be made, ſhall from time to time be 


entred in the ſaid book or ſome other book to be prepared 
for the purpoſe, and kept in the ſaid library. f. 9. 

10. But nothing in this act ſhall extend to a publick 
library erected in the pariſh of Ryegate in the county of 
Surrey, for the uſe of the freeholders vicar and inhabit- 


ants of the ſaid pariſh, and of the gentlemen and cler- 
gymen inhabiting in parts thereto adjacent; the ſaid. 


library being conſtituted in another manner than the li- 


braries provided for by this at, ſ. 11. 


Litany. See Public WWozhip. 


London: Cuſtom of diſtribution of inteſtates 


effects chere. See lis. 
L's 


L0:d's day: 


HE penalties of 12d a tunday, and 201 a month; 


81 


2 


for not reſorting to church on the Lord's day, 


are treated of under the titles Public WozHtp and Po⸗ 
per p. 

1. Can. 13. All manner of perſons within the church 
of England ſhall celebrate and keep the Lord's day com- 
monly called ſunday, according to God's holy will and 
pleaſure and the orders of the church of England pre- 


ſcribed in that behalf; that is, in hearing the word of 


God read and taught, in private and publick prayers, in 
acknowledging their offences to God and amendment of 


Due obſervation 
of theLord'sday, 


the ſame, in reconciling themſelves charitably to their 


neighbours where diſpleaſure hath been, in oftentimes re- 
ceiving the communion of the body and blood of Chriſt, 
in vititing the poor and ſick, uſing all godly and ſober 
converſation. 

2. By the 1 J. e. 22. N. ſhremaker ſhall ſhew, 10 the i in- 
tent to put to ſale, any ſhoes, boots, buſkins, ſtartops, flippers or 
panlofles, upon the ſunday ; on pain of forfeiting 3s 4d a pair, 


and the value thererf'; to be recrvered at the aſſixes, ſeſſions, 


or leet 3 one third to the king, one third to him who ſhall ſue, 
and one third to the ten or lord of the leet where the offence 


ſhall be committed, ſ. 28, 46, 50. 


Exerciſing 
worldly calling 
on the Lord's 
day. 


By the 3 Ke.. Foraſmich as the Lord's top cmmanly 


called ſunday, is much broken and preſaned, by carriers wag= 


goners carters wainnien butchers and drovers of cattle, to the 


great diſhonour of God and repreach of religion; it is enacted. 

that no carrier with any horſe or horſes, nor waggon-men with 
any taggen or Waggons, nor Carmen with any cart or carts, 
mr wainman with any wain or wains, nor drovers with any cat- 
tle, ſhall by themſelves or any other travel upon the Jaid day, on 
hain of 20s: or if any butcher, by himſelf, or any other for him 
by his privity or conſent, fhall kill or ſell any vittual on the 
faid day, he ſhall forfeit 65 8d. The ſame being done in the 
view of any juſtice of the. peace, mayor or other head officer of 
any city or town corporate, or proc on oath of two witneſſes, 
or confelfi;n : To be levied by a conſlable or churchwarden, ty 


Warrant of ſuch juſtice or head officer, by diſtreſs and ſale; or 


the ſame may be recovered, by any perſon who ſhall ſue for the 


fame, by bill plant or rnformation, in any of his majeſly's 
courts of record, in any city or toten corporate, before his ma- 


Jeft*s juſtices of + the peace in thetr general quarter ſeſſions Y 
| _ Tyre 
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1 
Mod's day, 

the peace: The ſame to be emplaped to the uſe of the por 

the parifh where the offence ſhall be committed; ſaving onl; 

that it fhail be lawful for ſuch juſtice mayor or head Geer, ont 

of the ſaid forfeitures to reward ſuch perſon as ſhall in firm g- 

otherwiſe proſecute as aforeſaid, jy as ſuch reward exceed ny 


the third part of the forfeitures. Proſecution to be in fix 


months. And provided, that this at ſhall not in any jut 
_abridge or take away the authority of the court eccleſiaſtical, 

Tf any butcher] E. 12 CG. K. and Brotherton. There 
Was an indictment for exerciting the trade of a butcher 
on a ſunday: and exception was t=ken, that it was nit 
laid to be againſt tne ſorm of the Katute, and it was no 
cftence at common law. And upon Cemurrer, judoment 
was given for the defendant. Str. 702, 

By the 29 C. 2. c. 7. All perfons ſpall on every Lord 
day.app'y themſelves te the olfervation of the fame, by exerciſin; 
thcinſet ges thereon in the duties of piety and religion, pubiickly and 
prrvately: and no tradejinan ariificer workman labourer er 


ether perſ5n whatfocver, ſfball do or exerciſe any worldly labour 


buſineſs or wark of their ordinary callings on the Lord's .lav or 
on any part thereof (works of necejjity and charity only excepted) 
And every perſon being of the age of fourteen years and up- 


_ evnrds, offending im the premiſes ſhall forfeit 55. And no 


perfeon ſball priblickly cry, ſpew forth, or expoſe to fait, ai) 


wares merchaudiges fruit Herbs goods or chattels whatſoever, 


upon the Lord's day, or any part thereof ; on pain of forſeiiing 
the ſame. And no arever horſe-courſer caggener butcher bis 


ler or uny of their ſervents, ſhall travel or come in to his or cir 
inn or lodging, upon the Lord's day, or any part thereof ; on 


pain of 20s. And nn perſon ſhall uſe einplay or travel upon the 


Lord's day, with any boat, awherry ligl ter or barge ( except it be 
upon extraorainary occaſion, ts be allowed by a juſtice of the 
peace of the county, or head officer or ſome juſiice of peace 
of the city borough or town corporate where the fa fhail be 
committed); on pain of 5s. And if any perſen offending in 


any of the premiſſes, ſhall be thereof convicted before any jlice 


of the peace of the county, or chief officer or juſtice of the proce 
of the city boraugh er town corporate where the offence ſhall be 
committed, on view or confiſſon or oath of one witucſs; the 


aid juſtice or chief officer ſhail give warrant to the conjtables Ir 


churchwardens of the pariſh where the offence ſhall be commit- 


fel, to ſeize the ſaid goods cried, ſhewed forth, or put 10 fate 
as aforeſaid, and to fell the ſame; and to levy the ſaid oller 


forfeitures or penalties by dijtreſs and ſale; and in default of 


fach diſtreſs, or in cafe of inſufficiency or inability of the jaid | 
fender to pay the ſaid ſoiſcitures or penalties, that thin tbe 


party 


239 M0 N 


Toꝛd's day. 


Harty offinding be ſet publickly in the pep 5, by the race of two 


hours. And all the forfeitures or penaities aforeſaid fhall be 
enployed and converted to the uje of the poor of the pariſh where 
the offence ſhall be committed; fave enly that ſuch juſtice mayor 
or other head officer may reward the © nfor mer out ef the fame, 
not exceeding the third part. But this fhall not extend to the 
pr obibiting of dr . ng of meat in famihes, or deln or fell- 
ing of meat in inns, cooks ſhops, or victualling Pouſes, for ſuch 
as otherwife cannot be provided; nor to the crying or ſelling 
of milk, before nine of the cicck in the morning, or ofter four 


ef the clock in the afternoon. Proſecution fer "the ſaid offences 


tobe in ten days. 


But by the 10 & 11 W. c. 24. Macharel are claw 
ed to be fold on Tuncays, before or after divine ſervice. 
1.14. 

And by the 2G. 3. c. 15. Fiſh ca carriages (for the ſup- 
ply chiefly of the markets within London and Weſtmin- 


383 


ſter) ſhall be allowed to paſs on fundays or holidays, 


whether laden or returning empty. 


And by the 11 C12 V. c. 21, The rulers and over- 


ſeers, auditors and aſſiſtants of the ſociety and company 
of water men of the river Thames, may appoint any num- 
ber of watermen not exceeding forty, to ply and work on 
every Lord's day between Vaux Hall and the Lime houſe, 


for the carrying paſſengers at one penny each perſon; the 


ſame to be applied (after paying thereout to ſuch per ſons 
for their day's labour ſo much as ſhall be agreed on) to 
the uſe of the poor aged decayed and maimed water- 


men and nen of the ſaid ſociety and their widows, 


„ 
And by the 9 An. c. 23. It mall be lawſu] for any li- 


cenſed hackney coachman er his driver, or any chairman, to 


ply and ſtand with their coaches and chairs, and to drive 
and carry the ſame reſpectively on the Lord's day, within 


the limits of the bills of mortality. 1. 20. 


erxciſe their callings on the Lord's day; and in a viſita- 


In the regiſter of archbiſhop Chichley, we find a ſpe- 
cial declaration, forbidding the berbers of London to ex- 


tion of archbiſhop Warham, we find barbers and butchers 
preſented in the ſpiritual court for exerciſing their ſeveral 


trades on that day, and admonifhed to forbear it, on pain 
of eccleſiaſtical ceniures. Gihſ. 238. 


3. By the 27 H. 6. c. 5. Conſiler ing the abominabie i in- 


Jurics and offences done to almighty God, and ta his ſaints, al- 


ways aiders and ſingular aſſiſlers in our neceſſities, tecau'e of 
_ fairs and markets upon their pigh and principal feaſts, as in the 


feaft 


Fairs and mar- 
kets on the 
Lord's daye 
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Toꝛd's day. 


ſeaſt of the aſcenſion of our Lord, in the day of corpus Chriſti, l 


the day of whitſunday, in Trinity ſunday, with other ſundoꝶ 
and aijo in the high feaſt of the aſſumption of our ble lady, 


the day of all ſaints, and on good friday, accuſtomably an nuſer. |} 
ably holden and ufed in the realm of England; in which rin. 


cipal and feſtival days, for great earthly covetiſe, the people i; 


more willingly vexed, and in bodily labour filed, than in other | 
' ferial days, as in faſtening and making their booths and ſtall, 
bearing and carrying, lifting and placing their wares outward 


and homeward, as tho” they did nothing remember the þorribl, 


 Eefiling of their ſouls in buying and ſelling, with many deceitful | 


hes, and falſe perjury, with drunkenneſs and firifes, and j 
ſpecially withdrawing themſelves and their ſervants from diving 
ſervice; it is ordained, that all manner of fairs and markets 


in the ſaid principal feaſis and ſundays and good friday, ſhall | 
Clearly ceaſe from all ſhewing of any goods or merchandizes (ne- 
ceſſary victual only except), upon pain of forfeiture of all the 
goods aforeſaid fo jhewed, to the lord of the franchiſe or liberty 
where ſuch goods contrary to this ordinance ſhall be ſhewcd (the 


four ſundays in he rveſt except). Nevertheleſs the king of his 


ſpecial grace by authority of the parliament granteth to them 
power, which of old time had no day to hold their fair or mar- 
let, but only upon the feſtival days nforeſaid, to hold by the ſame 
authority ana ſtrength of his old grant, within three days next 

before the ſaid feaſts, or next after, proclamation firſt made ty 
the ſimple common people upon which day the aforiſaid fair ſhall |} 
be holden, always to be certified without any fine or fee to be 
| taken to the king's uſe. And they which of old time have, by 
ſpecial grant, ſufficient days before the feaſts aforeſaid, or aſter, 


ſhall in like manner as is aforefaid hold their fairs and markets 


the full number of their days; the ſaid feſtivals and funds, 


and good fridays except. : | | 
Provided, that this preſent ordinance fhall endure until the 


next parliament, and fo forth; except in the ſaid parliament a 


reaſonable cauſe be alledged ſhewed and proved, for the whith 


it ſhall ſeem not expedient that ube aforeſaid ordinance Hull „t 


endure. 


Mithin three days next before the ſaid feaſt, or next after] 
In the 8 & g of queen Elizabeth, a bill was read ine Art 
and ſecond time, to avoid fairs and markets on ſunday, to 


the next working day following; which therefore ſecs 


to be the bill that had been prepared in the convocation 
of 1562, whereby it was provided, that upon every ſab- 
bath day and principal ſeaſt day, be kept neither open fair 


nor market throughout the year; and that all perſons ot 
_ Corporations, having by patent ſuch days expretied, May. 


I change 


Fc 20's day. 


change the ſame days with the days immediately follow- 
ing, or going be fore the faid ſundays or principal feaſt day. 


660. 242. 


la the third year of king Charles the firſt, a national faſt 


baring been appointed, the biſhop of Wincheftet was di- 
re:d to move the king, that whereas on that day divers 
ics and markets were granted to divers towns by char- 
ter, his majeſty would be pleaſed, that in thoſe places they 


night have liberty to keep the ſaid faſt the next day after 


the "(aid fairs ended, notwithſtanding his majeſty's procla- 


mation to that day; with which his majeſty was well 
pleaſed, and the biſhops of each dioceſe were directed by 


he houſe to take care accordingly, Gib. 275. 


A. 38 5 39 El. Comyns and Boyer, A fair holden up- 


en the ſunday is ſufficient in law; for altho' by the 
fatute there is 2 penalty inflicted upon the party that ſells 
won that day, yet it maketh not the fale to be void. 
Gro. Elix. 485. 


By the 1 C. e. 1. Foraſmuch as there is Saber more Sports, 


reeptable to God, than the true and ſincere ſervice and worſhip 
if him according. to his holy will, and that the keeping holy of 
e Lord's day is a principal part of the true ſervice of God, 


whch in very many places of this realm hath been and now is 


Eee and neglected by a diſorderly ſort of people, in exer- 


ning and frequenting bear-baiting, bull-baiting, interludes, 
ummon plays, and other unlawful exerciſes and paſtimes upon 
tie Lord's day; and for that many quarrels, bloodjbeds and other 
great inconveniences, have grown by the reſort and concourſe of 
enple going out of their own pariſhes, to ſuch diſordered and 


unlawful exerciſes and paſlimes, neglecting divine ſervice both 


mthetr own pariſhes and elſewhere : it is enacted, that from 
lence forth there ſhall be no meetings, aſſemblies, or concourſe 


if people, out of their own pariſhes, on the Lord's day, for any 


rt and paſtimes whatſoever ; nor any bear-baiting, bull. 


lalling, interludes, common plays, or other unlawful excraſes 
614 paſtimes, uſed by any perſons within their own pariſhes. 


Ad every perſon offending in any the premiſſes, ſhall forfeit 


jar every offence 38 4d 10 the uſe of the poor. And any J. 


tice of the peace of the county, or chief officer of a city boraugh 


ir town cor por ate where the cffence ſhall be committed, who on 
lis ewn view, or confeſſion of the party, or proof of one wit- 
ws by oath ſhall find any perſon offending in the premiſes, fall 
give warrant under his hand and ſeal to the conflables and 
WMurchwargens of the pariſh where the offence ſhall be commit- 


ted, to levy the ſaid penalty fo aſſelſed by diſtreſs and ſale ; and 
in default of ſuch aijtreſs, that the party af ending be fet pub 
Ce 
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lich iy in the flocks by the ſpace of three hours. Provided, that 


thus deſcribes: To keep it holy and pure with rever. 
_ ence, that is to ſay, generally, by cealing on that day 
from wickedneſs; particularly, by reſting from bodily | 
Jabour, which hinders the operations of the foul towards 


laws that were made in the times of our Saxon anceſtors 
againſt profaning the Lord's day, the learned biſhop Stil- 
lingfleet draws this pious concluſion, That the religious 
obſervetion of the Lord's day is no novelty ſtarted by 
ſome ſects and parties among us; but that it hath been 
the general {enſe of the beſt part of the chriſtian world, 


queen Elizabeth had ſpecially inforced this duty; but a 
bill had been provided by the biſhops in the twelfth year 


A bill for the better and more reverend obſerving of the 


_ diſputation, was denied the royal aſſent, probably upon 
the diſlike the queen had of the parliament's intermed— 
dling in matters of religion. Three attempts of the like 
nature were zlſo made in the reign of king James the | 
fiiſt; as appears by the journals of parliament in the ſe- 


Loꝛd's day. 


no man be impeached by this act except he be called in queſlinn 
within one month next after the offence committed. Provided 


alſo that the eccleſinflical juriſdiction by virtue of this aft, ſhall 


not be abridged ; but that the eccleſiaſtical court may puniſh the 
ſaid offences, as if this af? had not been made. 


The keeping holy of the Lord's day] Which duty Lindwogd 


God; and moſt eſpecially, by employing it wholly in 
divine contemplations. And elſewhere, he ſays, we muſt 
reſt wholly unto God, From which, and from the many 


and is particularly enforced upon us of the church of 


England, not only by the homilies, but by the moſt an- 
_ cient eccleſiaſtical Jaws amongſt us. Accordingly (before 
the book of ſports had been ſet forth by king James the 


firſt) not only the injunctions of Edward the ſixth and 


of queen Elizabeth for enforcing the obfervation of it; 
and divers bills for that end had alſo been aCtualiy 
brought into parliament: One, in the 27 Eliz. intitled, 


ſabbath day; which having paſſed both houſes after great 


veral years: and {after what had been done in the fk 


and in the third year of king Charles the firſt) we find 1 
bill in parliament in the ſixteenth of Charles the ſecond, 


for puniſhing divers abuſes committed on the Lord's Cay; 


and in the ſame year, when a bill for the better oblerve- 


tion of the Lord's day was prepared for the royal allent, 
and ready to be paſſed, it was ſtolen, and could not be 


re covered upon a ſtrict examination made by the houſe of 


lords. Gib. 236. 


| | Thert 
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There ſpall be ne meetings, aſſemblies, or concourſe of people, 


it 
1 WM x: of their own pariſhes, on the Lord's day, for any ſports and 
Fa a0 hat ſece ver]! This allo was provided againſt in 


king James's book of ſports: ** Wedolikewiſe ſtraight- 
« Iy command that every perſcn ſhall refort to his own 
« pariſh church, to hear divine ſervice, and each pariſh 
« by itſelf to uſe the ſaid recreation after divine ſervice.” 


46% 236. 1 
y For any ſports and paſtimes whatſoever] King James the [ 
y WH fri, in the aforeſaid book of ſports, in the year 1618, 1 
s WH publickly declared to his ſubjects theſe games following to 1 
1 Wi b+ J; viz. dancing, archery, leaping, vaulting, may- iy 
t games, whitſun ales, and morris dances; and did command 11 
y WH that no ſuch honeſt mirth or recreation ſhould be forbidden 41 
5 to his ſubjects on ſundays after evening ſervice: but re- 11 
- training all recuſants from this liberty; and command- 91 
ing each pariſh (as was ſaid before) to uſe theſe recrea- | 
ons by it ſelf; and prohibiting all zrlawful games, bear- 54 
n faiting, bull-baiting, interludes, and bowling by the 1 
„ neaner fort. Dalt. c. 46. Gibſ. 236. | „ 10 
f 5. By the 21 E. 3. c. 49. Whereas certain houſes, Houſes of en- 1 
- WT rooms, or places, within London and Weſtminſter or in the tertanumeat, 1 
* WE ttizhbourhood thereof, have been frequently opened for uy 
e publick entertainment or amuſement, upon the evening of 7 
d the Lord's day; and at other places within the ſaid limits, 44 
2 under pretence of inquiring into religious doctrines, de- 1 
J bꝛtes have frequently been held on the evening of the by 
3 WW Lord's day, concerning divers text of holy ſcripture, by A 
) Wh perfons unlearned and incompetent to explain the ſame, to 77 
| lne corruption of good morals, and to the great en- i 
e couratement of irreligion and profaneneſs; it is enacted, 4 
t bat every houſe, room, or other place, which ſhall be my 
l Wl <ened or uſed for public entertainment or amuſement, : 
i. or for publickly debating on any ſubject whatſoever, upon 

© ay part of the Lord's day called ſunday, and to which 

Wl berſons ſhall be admitted by the payment of money or by 

bs tickets ſold for money, directly or indirectly, ſhall be 

| deemed a diſorderly houſe or place: and the keeper there- 

a of ſnall forf-it 200 J. for every ſunday the ſame ſhall be 

0, ſo uſed as aforeſaid, and be otherwiſe puniſhable as the 

'3 law directs in caſes of diſorderly houſes; and the perſon 

2 managing the ſame, or acting as maſter of the ceremonies, 

5 or as moderator, preſident, or chairman in any fuch de- 

e bate, ſhall forfeit 100 l; and the door-keeper or other 


perſon delivering out tickets, 501; and any perſon adver- 
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; Proceſs. 


Toꝛd's day. 


tiſing ſuch amuſement ſhall alſo forfeit gol. The ſaid 


penalties to be recovered, with full coſts, in any of his 


mejeſty's cuurts of record at Weſtminſter, by any perſon 
who ſhall ſue for the fame, within fix kalendar "months 
after the offence committed. Provided, that nothing 
riſdiction; or any of the liberties or 1mmunities of the 
act of toleration. | 

6. By the 29 C. 2. c. 7. No perſon, upon the Lord, 
day, foall ſerve or execute, or cauſe 10 be ſerved or executed 
any writ, proceſs, warrant, order, judgment, er decree (ex- 


herein ſhall be conſtrued to abridge the eccleſiaſtical ju- 


cept in caſes of treaſon, feliny, or breach of the peace) ; but th, | 


ſervice of the ſame ſhall be void ta all intents and purfoſes : and 


"the perſon fo ſerving or executing the fame, fhall be as liable v | 
the ſuit of the pariy grieved, and to anſwer damages to him far 


doing thereef, as if he hed done the ſame without any writ, 
preceſs, warrant, order, judgment, or decree at all. ſ. b. 


Shall ſerve er execute, or cauſe to be ſerved or executed, any 
writ, proceſs, Sc.] Before this ſtatute, one might haye 
been attached for arreſting another on ſunday, (as in 
Prinſor's caſe, H. 16 Car. who was fined 208 for ſo 
doing); but with this circumſtance, that he might have 


arreſted him upen any other day of the week. Agreeably | 
to which, Kee/ing ſaid, upon ſuch a motion, that he had 
known many attachments for arreſting a man upon a 


ſunday, but fill the affidavit contained, that he might 


have been taken on another day; to which Twijam | 


added, that ſo alſo it was for arreſting a man as he was 
going to church, to diſgrace him, Cro. Car, 602, 1 


Mod. 56. 


Proceſs] A libel was exhibited in the ſpiritual court 


of Durham againſt a woman for incontinence, and the 
| 2 5 


citation was fixed upon the church door on a ſunday, 


according to cuſtom; upon which it was urged as the 


opinion of civilians, that ſuch citation was ſufficient 
without a perſonal ſerving, and that this had been the 
conſtant praclice both before and ſince this ſtatute : and 


Flt chief juſtice ſaid, if the ecclefiaſtical law was and 


bad always been to ſerve this proceſs on a ſunday (in 
which retpe& it was different from temporal proceſs, 
which may be as well ſerved on any other day,) that 


then it did not ſeem to be the intent of this ſtatute, to 


take away the ſerving 1t in that manner; which 1s only 


meant of proceil-s, that may as well be executed at any 
_ other time, 5 445d, 449. 2 Salts, 025. 


| Except 


A oꝛd' 8 3 dap. 


Except in cajrs of treaſon, felony, or breach of the peace] 
But by the 5 An. c. 9. a judge's warrant for apprebending 
a perſon eſcaped out of the king's 51 or fleet priſon, 
mey be ecuted on the Lord's day. . 


Breach of the peace] A juſtice of the peace made a war- 
rant to a conſtable, to take another perſon to find ſure- 
ties for the gond benaurur, The conſtable executed the 
warrant on a ſunday: and he was juſtified by the court; 
who reſolved, that a warrant for the good behaviour is a 
warrant for the peace and more, and that this ſtatute is to 
be favourably interpreted for the peace. Raym. 250, 


7. By the ſame ſtatute, If any perſon which ſhall travel Robbery, 


upon the Lord's day, jha!l be then robbiq; no hundred, or the 
ae bereit, ſhall be charged with or anſwerable for 
robbery fs commilted : but the perſon ſo rooved fhall be bar- 


0 Sow bringing any ation for the aid robbery, Neuer- 
theleſs, the inbabitants of tre counties and Pundreds {after no- 


tice of any ſuch rebbery to them er ſome of them g. ven, or after 


hue and cry for the ſame to be brought) hall nase freſh ſuit 
efter the effenders ; on pain of for feiting to the Fing as much 


money, as might have bien recovered againſi the hundred by tie 


party robbed, if this law had not been made. 1. 5. 


If any perſon Sc.] This clauſe was probably inſerted, 


with reference to a judgment given in the court of king's 
bench, 4. 16 F. in the caſe between Maite and the 
hundred of Stete; where the queſtion was, whether one 


being robbed upon the ſunday morning in time of divine 
ſervice, and making hue and ry, and the hundred not 


producing any of the robbers, the ſaid hundred ſhould be 
chargeavle by the {tatute? And this queſtion was twice 


wgucd at the bar on both fides; and the juſtices deli- 
vering their opinions ſeriatim, becauſe it was a leading 


cale in this point, and had never beſore been queſtioned, 


lte, Doderidge, and Haughton held that the hundred- 


was chargeable; but Meuntagie chief juſtice held the con- 
tary, for this among other reaſons, becauſe the Jaw ap- 
points that men ſhould be at divine ſervice on ſunday, 


and as it is at the peril of thoſe who will travel upon ſun- 


deys, if they be robbed, However judgment was given 


others. mr and it appears not by the report, what the 
particular occaſion was, to travel on the ſunday. Cro. 


Jo. 496. Gilſ, 229. 


Mich ſpall travel upon the Lord's day] M. 7 G. Teſhma- 


wagainit the hundred of Edmingion, 1 he plain lived 


BET a mile. 
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Who ſhall or 


ſhall not be ad- 
mitted to the 


holy cummu+» 


nion. 


Lord's day. 


a mile from the church, and going thither with his Jad. 
in his coach upon a ſunday, was robbed ; and brought 
his action againſt the hundred, and recovered ; for the 
ſtatute extends only to the caſe of traviliing : but Pros 
chief juſtice ſaid, if they had been going to make viſis, 


it might have been otherwiſe, Str. 406. 


Lord's ſupper 


NOncerning the admin! ſtring of this ſacrament to fick 
perſons : See title & Dick. 


1. Rubrick. There ha U none be admitted to the holy 
communion, until ſuch time as he be confirmed, or be | 
zeady and deficocs sto be confirmed. 

Peccham. None ſhall give the communizn to the parifin . 
of another prigſt, without his mani fiſt licence: Which ard. 
nance nevertheleſs hall nit extend t9 travellers, nar ts perſms 


in danger, nor to caſes of neceſſiy. Lind. 233. 


T3 line] For travellers are pariſhioners of every pa- 


rim. I. 


Portia in danger] That i& 41 danger of FRY Id. 
And by Can. 28. The churchwardens or queſtmen and 
their aſſiſtants {hall mark, as well as the miniſter, whe- | 


ther any ſtrangers come often and commonly from other 


pariſhes to their church, and ſhall ſhew their min ſter of 
them, leſt perhaps they be admitted to the Lord's table 
amongſt others; which they ſhall forbid, and remit ſuch 
home to their own pariſh churches and miniſters, there t0 
receive the communion with the reſt of their own neigh- 


| bours. 


Raubr, And if any be an open and notorious evil liver, 
or have done 97 wrong to his neighbours by word or 


deed, ſo that the congregation be thereby offended; the 


curate, having k nowledge thereof, ſhall call him ind ad- 


vertiſe him, that in any wiſe he Nine not to come to 


the Lord's table, until be hath openly declared himſelf to 
have truly repented, and amended his former naught} 
life; that the congregation may thereby be ſatisfied, which 
before were 2. nded ; and that he hath recompenſcd the 
parties to whom he hain done Wrong; or at leaſt cars 
| him 


eee IJ e 0 


Toꝛd's ſupper. 


bimſelf to be in full purpoſe ſo to do, as ſoon as he con- 
yenient ty May. 

Rur. The ſ:me order {hall the curate uſe with thoſe, 
betwixt whom he perceiveth malice and hatred to reign 
not ſuffering them to be partakers of the Lord's table, 

ntil he know them to be reconciled. And if one of the 
parties ſo at variance be content to forgive, from the bot- 


tom of his heart, all that the other hath treſpaſſed apainſt 


him, and to ks amends for that he himſelf hath offend- 
el, and the other party will not be perſuaded to a godly 
unity, but remain ſtill in his frowarcnels and malice; the 
miniſter in that caſe 5 5 to admit the pe enitent 8 to 
the holy communion, and not bim that is obſtinate. Pro- 
vided, that every miniſter fo repelling ar.y, as is foeeified 
in this or the next preceding paragraph of this rubrick, 
ſhall be obliged to give an eccount of the ſame to the 
ordinary, within fourteen days aſter at the fartheſt. And 
the ordinary ſhall proceed againſt the offending perſon ac- 
cording to the canon. 

By Can. 26. No miniſter ſhall in any wiſe admit to the 
receiving of the holy communion, any of his cure or flock, 
which be openly known to live in {in notorious without 
repentance ; nor any who have maliciouſly and openly 
contended with their neighbours; nor any churchwardens 
or ſidemen who reſuſe or neg lect to make preſentment of 
offences according to their oaths, 

By Can. 27. No miniſter, when he celebrateth the 
communion, ſhall wittingly adminiſter the ſame to any 
but to ſuch as kneel, under pain of ſufpenſion; nor, un- 


der the like pain, to any that refuſe to be preſent at pub- 
lick prayers, according to the orders of the church of 


England; nor to any that are common and notorious de- 
pravers of the book of common prayer and adminiſtration 
of the ſacraments, and of the orders rites and ceremonies 
therein preicrived ; or of any thing that is contained in 
any of the 39 articles; or of any thing contained in the 


book of ordering prieſts aad biſhops; or to any that have 


[poken againſt and depraved his majeſty's ſovereign autho- 


Tity in cauſes eccleſiaſtical : except every ſuch perſon ſhall _ 
fiſt acknowledge to the miniſter before the churchwar- 
dens, his repentance for the ſame, and promiſe by word 


(if bs cannot write) that he will do fo no more; and ex- 
cept (if he can write) he ſhall firſt do the ſame under his 


hand'writing, to be delivered to the miniſter, and by him 
ſent to the diſhop of the dioceſe, or ordinary of the place. 
Proviced, that every miniſter ſo repelling any (as is ſpeci- 
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Not to be admi- 
niſtred in pri- 
vate houſes, 


Notice to be 
given of the 
holy commu- 
nion. ; 


Names to be 
given in the day 
_ before, 


Lord's ſupper. 


fed either in this, or in the next preceding conſti: uution) 
ſhall upon complaint, or being required by the ordinary, 
ſignify the cauſe thereof unto him, and therein obey his 
order and direction, 

By Can. 109. If any offend their brethren, either by 
adultery, whoredom, inceſt, or drunkenneſs, or by ſwear. 
ing, ribaldry, uſury, or any other uncleanneſs, or wicked. 
neſs of life; ſuch notorious offenders {ha}l not be admit 
ted to the holy communion, till they be reformed. 

2. Can, 71. No miniſter ſhall adminifter the holy com- 
munion in any private houſe ; except it be in times of ne. 


ceſſity, when any being either ſo impotent as he cannct 


go to the church, or very dangerouſly ſick, are defirous to 
be-partakers of "the holy ſacrament : upon pain of fuſ. 
penſion for the firſt offence, and excommunication for 
the ſecond, Provided, that houſes are here wo" for 


Private houſes, wherein are no chapels dedicated and al- 


lowed by the eccleſiaſtical laws of this realm, And pro- 
vided alſo, under the pains before expreſted, that no 


chaplains do apa the communion in any other 


places, but in thc chapels of the ſaid houſes; and that alſo 


they do tne "waa very teidom upon ſundays «6d holidays: 


ſo that both the lords and maſters of the ſaid houſes, and 


their families, ſhall zt other times refort to their own. 
Pariſh churches, and there receive the hely communion 


at the leaſt once every year. 
3. Can. 22. We do re quite every miniſter to oive 


warning to his pariſhioners publickly in the church 


morning prayer, the ſunday before every time of his 30. 
mi niftring that holy ſacrament, for their better prepara- 
tion of themſelves ; which ſaid warning we injoiz the faid 
pariinioners to accept and e under the penalty and 


danger of the law. 


And by the Nai The *.inifter_ malt always g give 


warning for the celebration of the holy communion, upon 


tae ſundav, or ſome holiday Immediately preceding. 


7 Nair So many es iutend (o be partakers of the holy 
communion, ſhall fignify their names to the e at 
leaſt ſome time the day before. 


Oy 13 Car. 2. An action upon the 1 was brought 


againſt a miniſter for refuſing the ſacrament to another, 


and the jury found for the plaintiff, „d gave damages. 
And it was moved in arreſt of judgment, among other 


thbings, that the party had not ſet forth in his declaration, 


that be gave notice according to the ſtatute; nor that he 
Vas a pariſhioner of that pariſh ; i wirhout which the mi- 


a n. Ac: 


with the advice and e en of the miniſter, provide a 
ſuſhcte -nt quantity of fine white bread, and of good and 


at the charges of the pariſh, 


Lord's ſupper. 393 


ziſter might not admit him by the laws of the church. 
But theſe points appear not to have come under couſidera— 
tion, becauſe another exception was of itſelf adjudged to | 
be fatal, viz. That the plaintiff declared for not edwini- 
firing two ſundays, and had not ſet forth that in the ſe- $ 
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(ond inſtance he defired the miniſter to do it, and yet þ 
intire damages had been given for both, 1 Sd. 34. 1} 
. Rubr. There ſhall be ro celebration of the Lord” s What number if 
pet, except there be a convenient number to commu— is requiſite for iy 
communtcating.“ 1 

nicate with the pricſt, according to his diſcretion. | 34 


And ii there be not above twenty perſons in the pariſh 
of diſcretion to receive the communion; yet there ſhall 
be no communion, except four (or three at the leait) com- 
municate with the pricit, 2 5 
And in cathedral and collegiate churches and colleges, 
where there are ma! ny prieſts and deacons, they all all 
zceive the communion with the prieit cvery ſunday at the 
jeaſt, except they have reaſonable cauſe to the contrary. | 
6. Can. 82. Whereas we have no doubt, but that in Communion 
al churches convenient and decent tables are provided and table. 
placed, for the celebration ef the holy communion ; we 
appoint that the fame tables ſhall from time to time be kept 
and Say in ſufficient and leemly manner, and covered 
jn time of divine ſervice with a carpet of filk or other de— 
cent ſtuff, thought meet by the ordinary of the place, if 
any queſtion be made of it, and with a fair linen cloth at 
the time of the miniſtration as becometh that table; and 
io ſtand, ſaving when the holy communion is to be ad - 
niniſtred, at which time the ſame ſhall be placed in 10 
good ſort within the church or chancel, as thercb 5 | 
miniſter may be more conveniently heard of the communi— 
cants in his prayer and miniftration, and the communi— 
cants alſo more conven! ently and in more num bor may 
communicate with the ſaid' mintſter. | | 
0 By Can, 20. The churchwardens, | againit the time Bread and wine 
of every communion, thai at the charge of the- pariſh, d be provided. 
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Wholcſome wine, for the number of communicants that 
ſhall receive then which wine ſhall be brought to the 
communion table, in a clean and fwect ſtanding pot or 
ltoop of pewter, if not of purer metal. | 

And by the Rubrick : I he brrad and wine for the come 
municn ſhall be provided by the curate and caurch wardens 


In 


Pajero Le 


394 Tozd's ſupper. 
In the caſe of Franklyn and the maſter and brethren of 


St. Croſs : T. 1721. Altho' by the endowment the vicat 
was to find the ſacrament wine ; yet the court were of 


opinion it ſhould be found by the pa ziſhioners, accordin 

to the canon, Bunb. 79. It bad been better to have 

| ſaid, according to the TUDTICH ; ; Which is ctablithed by act 
; of parliament, 

And to take away all occaſion of diſſention and ſuper- 

ſition, which any perſon hath or might have concernin 

the bread and wine; it ſhall ſuffice that the breed be ſuch 


as is uſual to be eaten, but the bet and pureſt wheat bread 
that convenicutly may be gotten, 


Offertory. 8. In the rubrick 1 in FRE communion ſervice of the 2 EA. 

ls 6. it wes ordained, that“ whyles the clearkes do ſyng the 
„ offertory, ſo many as ate diſpoſed, ſhall offer to the 
Ec 


poore mennes boxe, every one according to his habi— 
„ Jitic and charitzble mynde,” 

And by the preſent rubric VV hilſt the ſentences of the 
ene are in reading, the deacons, churchwaidens, or 
other fit perſon appointed for that pur pol, ſhall :eceive b 
the alms for the poor, and other devotions of the people, 
in a decent baſin to be provided by the paiiſh for that pur- | 
poſe, and reverently bring it to the prieſt, who hall | 

| 


humbly preſent and plece it upon the holy table, 
And after divine ſervice is ended, the money g g ven 
at the offertory hall be diſpoſed of. to ſuch pious and 
charitable uſes, as the miniſter and churchwardens ſhall 
think fit; wherein if they diſagree, it mall be diſpoird 
e ED the ordinary ſhall appoint, 
AHiabit of the tits Rubr. Such eee of the church, and of the 
niiterofficiating. miner thereof, at all times of their nioiftration; ſhatl 
5 be retained and be in uſe, as were in the church of Eag- 
land by the authority of parliament in the ſecond year of 

the reign of king Edward the ſixth. 

And by the rubrick of the 2 Ed. 6. it is ordained, 
upon the day and at the time appointed for the 115 a- 
tion of the holy communion, the prieſt that ſhall cxecute 

: the holy miniſtry ſhall put upon him the veſtute appointed 
for that miniſtration, that is to ſay, a white albe plain, 
with a veſtment or cope: and where there be many pricfts 
or deacons, there ſo many ſhall be ready to help tre prieſt 
in the SES e as ſhall be requiſite; and ſhall have 
: upon them likewiſe the veſtures appointed for their mi- 

niſtry, that is to ſay, albes with tunac)es, 

And whenſoever the biſhop ſhall- celebrate the holy 
communion in the church, or execute any other publick 


nliniſtration; 3 


L.99d's ſupper. 


miniſtration 3 he ſhall have upon him, beſides his rochet, 
* firalice or albe, and a cope or veſtment, and alſo his 
paſtoral ſtaff in his hand, or elſe born or holden by his 


Chaplain 


10. Art. 28. Trantfobftunitition (or the change of hs Conſecration, 


ſubſtance of bread and wine) in the ſupper of the Lord, 
cannot be proved by holy writ; but it is repugnant to 
the plain words of ſcripture, overthroweth the nature 
of a ſacrament, and hath given occaſion to many ſuper- 
ſtitions. 

And by the ſtatute of the 25 C. 2. c. 2. the declaration 
required as a qualification for offices is as follows: “ 1 
« A., B. do declare, that there is not any tranſubſtantia- 


„tion in the ſacrament of the Lord's ſupper, or in the. 


« elements of bread and wine, at or after the Confecra- 
„ tion thereof by any perſon whatſoever.” 


II. By Can. 27. No miniſter, when he celabraterh the Poſture of the 
communion, ſhall wittingly adminiſter the ſame to wy FEES, 


but to ſuch as kneel; under pain of ſuſpenſt5n, 5 

And by the rabrich at the end of the commuaton office: 
Whereas it is ordained in this office for the adminiſtration 
of the Lord's ſupper, that the communicants ſhould re- 
ceive the ſame kneeling (which order is well meant for a 


ſiznification of our humble and grateful acknowledgement 


of the benefits of Chriſt therein given to all worthy re- 
ceivers, and for the avoiding of ſuch profanation and diſ- 
order in the holy communion as might otherwiſe enſue), 


yet leſt the ſame kneeling fhould by any perſons, either 
out of ignorance and infirmity, or out of malice and ob- 


ſtinacy be miſconſtrued and depraved z it is here dcclared, 
that thereby no adoration 1s intended, or ought to be 
done, either unto the ſacramental bread and wine there 
bodily received, or unto any corporal preſence of Chriſt's 
mural fle ſn and blood; for the ſacramental bread and 


wine remain ſtill in their very natural ſubſtances, and 
| therefore may not ve adored (for that were idolatry, to 
be ahhorred of all faithful chriſtians); and the natural 


body and blood of our ſaviour Chriſt are in heaven, and 


not here; it being againſt the truth of Chriſt's natural 


8 5 to be at one tinie in more places then one. 


2. Art. 20. The cup of the Lord is not to be denied Communion in. 


to the lay people; for both the parts of the Lord's facra- 
ment, by Chriſt's ordinance and commandment, ought to 
be miniſtred to all chriſtian men alike, 


And by the ſtatute of the 1 EA. 6. c. 1. Foraſmuch as: 


it is more agreeadie tc the firſt in% tution of the ſaid ſa- 
1 | crament, 
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Obligations due 
to che miniſter. 


| prepare themiclvcs-tu reccive tne ſame. 


Faithful, 2 7ice bail l 


_vrdinary of ie blace a eras ds 


F.920d'S lupper. 


crament, ard more conformable to the common uſe and 
practice "of the apoſtles and of the 5; church for 
zbove ro vears after Chriſt' s aſcenſion, that the ſeme 
ſhould be admin'ſtred under both the kinds of brad ang 
wine, than under the form of bread only; and 31.0 it 18 
more agreeable to the firſt inſtitution of Cirill, and to 
the uſage. of the apoſtles and the primitive church, that 
the people ſhould receive the 23 with the prieſt, chan 


that the prieſt ſhould receive it alone: it is therefore en- 


eCted, that the faid mult bletied ſacrament be common] 


delivered and miniſtred unto the people, unter both the 
kinds, that is to ſay, of bread and wine, except neceſſity 
otherwiſe require. And alſo that the prisſt which ſhall 
miniſter the ſame, ſhall at the leaſt one day before, exhort 
ail perſons which {hail be p reſent, likewiſe to loft and 
And when the 
Gay prefixed cometh, after a godly exhortaticn by the mi— 
niſter wade { wherein ſhal] be further expreficd the bengſit 
and comfort promiſed to them which worchliy receive 
the holy ſacrament, and danger and indignation of God 
arne to them which ſha] preſume to receive the ſame 


unwortbily, to tle end that every man may try and ex- 


amine his own Conicience. before be ſhall receive the 
jane) the faid miniker ſhall not without a lawful cauſe 


deny the ſame 2 peiſon that will devoutly and 
bumbly Celire 1t.- — Not convemning hereby, the 


uſage of any church out of the King's dominions. ſ. 7, 
Bread and wine 
TEMAIIING> 


3. Rubr. If any of the bread and wine remain un- 
deal 
any remain of that which was conſecrated, it Grell not 
15 carried out ef the church, but the prieſt, and ſuch 
other of the communicants as he {hall then call unto him, 
mall immediately after the. bleſfag, 
drink the ſame, . 
14. By a conſtitu ion of eie Langton, it is en- 
joined, that uz ſac: amen? of the church ſhall be den ed To ay 
ene, upon the acceunt of any ſum of money : but if any thins 
Lain been 0 wel to be given Ly the pious "xg ion e 
dene thereupon to the churches by the 
Lind. 278. 


Upon the account of any ſum of money] Uſed to be paid 
or taken in tne adminiltration of any of the facraments, 


reverentiy eat and 


Ii. 


Hath been accu/lomed to be given] That is, of old, and 
. 5 . i 7 
for ſo long t me as will create a pieſcriptian, altho at 


fit 


ihe curate Mall have it to his own-uſe; but 


——— 


1 krft given voluntarily; for they who hive paid fo long, 
are preſumed at firſt to have bound themſelves volunta— 


0 rily thereunto, J. 
14 And by the rulrick : Yearly at eaſter, every pariſhioner 
$ 
) 


I — 
* N 
3, EY” 37 


ſnall reckon with the perſon vicar or curate, or his or 
their deputy or deputies; and pay to them or him allec- 
clehaſticsl duties, accuſtomably due then and at that time 


Ld 

to be paid. | 

i 15. By the ancient canon law, every layman (not pro- How often in 
, hibited by crimes of a heinous nature) was required to the year to be 


_ communicate at leaſt thrice in the year, namely, at eaſter, adminittzed, 

| whitſuntide, and chriſtmas ; and the ſecular clergy not 
communicating at thoſe times, were not to be reckoned 

among ſt catholicks, Gibf. 287. 1 5 

And by the rubric in the book of common prayer; 

15 every pariſhioner ſhall communicate at the leaſt three 

| umes in the year, of Which eaſter to be one. 

Aud by Can. 21. In every pariſh church and chape! 
where ſacraments are to be adminiſtred, the holy commu- 
nion ſhall be adminiſtred by the parſon vicar or miniſter, 
fo often, and at ſuch times, as every pariſhioner may 
communicate at the leaſt thrice in the year, whereof the 
feaſt of eaſter to be one : according as they are appointed 
by the book of common prayer. 

And the churchwardens or queſtmen, and their aſſiſt- 
ants, ſhall mark (as well as the miniſter), whether all 
and every of the pariſhioners come ſo often every year to 
the holy communion, as the laws and conſtitutions do 

require, TGan 28. 

And-ſhail yearly within forty days after caſter exhi bit 
to the bimop. or his chancellor, the names and fi- names 
of all the pariſnioners as well men as women, which being 
of the age of {ixteen years received not the communion at 
eaſter before. Can. 112. 

By Can. 24. All deans, wardens, mallors or heads of 
catiedral and colicgiate churches, prebencaries, canons, 
vicars, petty canons, ſinging men, and al! others of the 
foundation, ſhall reccive the communion four times year- 
ly at the leaſt, 

And by Can. 23. In all colleges and halls within both 
the univerſities, the mallers and fellows, ſuch elpecialiy 
as have an) pupils, hal. by + GarcFu) that ell their ſaid pu- 
pils, and the reſt that remain among them, do diligently 

frequent publick ſervice 14 e and receive the holy 
communion, which we ordain to be ada Hiftlred in all 
lach colleges ane halls, the 1ſt and cond ſunday Of 
| EVeETY 
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Penalty of de- 
praving the ho- 
* COMMUNION. 


X.0:d'S ſupper. 


every month; requiring all the ſaid maſters fellows and 
ſcholars, and all the reſt of the ſtudents, officers, and 4 
other the ſervants there, ſo to be ordered, that every one 
of them ſhall communicate four times in the year at the 
leaſt, kneeling reverently and decently upon their knees, 
according to the order of the communion book preſcrib: 0 
in that behalf. 

16. By the 1 Ed. 6. c. 1. Whoſoever ſhall deprave «7 
ſpiſe or contemn the moſt blefled ſacrament of the body 
and blood of our Saviour Jeſus Chriſt, commonly called 
the ſacrament of the altar, and in feripture the ſupper 
and table of the Lord, the communion and partaking of 
the body and blood of Chriſt, in contempt thereof, by 
any contemptuous words, or by any words cf depraving 


_ deſpiſing or reviling, or whoſoever ſhall adviſcdly in zn 


other wiſe contemn deſpiſe or revile the ſaid moſt bleſſed 
ſacrament, contrary to the effects and declaration above. 


ſaid ; ſhall ſuffer impriſonment of his body, and mike 
fine and ranſom at the King's will. And the juſtices of 
the peace, or three of them at teaſt, whercof one to be. 


Of the quorum, fhajl have power to take information and 


accuſation by the oaths of two Witneiles; and after ſuch 


accuſation or information ſo had, to inquire by the oaths 


of twelve men, in every their four quarter fethons yearly 
to be holden, of all and fingular ſuch accuſations or in- 


formations to be had or made of any the offences aſore- 


ſaid; and upon every ſuch accuſation and information, 


the offender ſhall be inquired of and indicted before the 


aid juſtices, or three of them as aforeſaid, of the ſaid 


contempts and offences, by the verdict of twelve men, if 
the matter of the ſaid acculation and information ſhall 


ſeem to the ſaid jury good and true, ſ. 1. 


And the ſaid jullices, or three of them as aforeſaid, 


before whom any ſuch preſentment information and ac- 


cuſation ſhall be made, ſhall examine the accuſers what 


other witnelies were by and preſent at the time of the 


committing the offence, and how many others then tie 


_ accuſers have knowledge thereof; and ſhall have power 
by their diſcretion, to bind by recognizance as well tne | 
ſaid accuſers, as all ſuch other perſons whom the feid ac- 
cuſers ſhall declare to have knowledge of the offences by 


them preſented and informed, every of them in 5 to the 


king to appear before the ſaid juſtices before whom the 


_ offender ſhall be tried at the day of trial and deliverance of 


ſuch oitender, ſ. 2. 


And 


Toꝛd's ſupper. 


And the ſaid juſtices, or three of them as aforeſaid, 
ſhall have power to make proceſs againſt every pet ſon fo 


indicted, by two W and an exigent and by capias 


utlagatum into all the places within this realm; and upon 
the appearance of the offender, to determine the offences 
aforeſaid : And the (aid juſtices, or three of them as afore- 
ſaid, ſhall have power 5 let any ſuch perſon ſo indicted, 
upon ſufficient ſureties by their diſcretion, to bail for 
their appearance to be tried. ſ. 3. 

Provided, that the ſaid juſtices at their quarter ſeſſions 
where any offender ſhall be or ſtand indicted of any of the 
aid offences ſhall direct a writ in the king's name to the 


biſhop of the dioceſe wherein the offence is ſuppoſed to 


de committed, willing and requiring the ſaid biſnop to be 
in his own perſon, or by his chancellor, or other his fuf- 


ficient degaity learned, at the quarter ſollions in the ſaid. 


county to be holden, when and where the faid offender 


ſhall be arraigned and tried, appointing to them in the 


ſaid writ the day and place of the ſaid arraignment; 

which writ mall be of this form: «* The king, &c. to 
„ the biſhop of —— grecting. We command you, 
« that you, your chancellor, or other your deputy ſuth- 
- ciently learned, be with our juſtices affigned to keep 
* the peace within our county of - ſuch a day, at 


© our ſeſſion then and there to be holden, to give counſel 
“and adviſement to the fame our juſtices aſſigned to keep 


* the peace as aforeſaid, upon the arraignment and de- 

© livery of the offenders, againſt the form of the ſtatute 

concerning the holy ſæcrament of the altar.“ ſ. 4. 
Provided, that no perſon ſhall be indicted for any the 


aid afences, but within three months next after the of- 


fence eee 17 85 
And in all trials for ſuch offences before the ſaid juſ- 
tices, the perſon complained of, and arraigned ſhall be 


admitted to purge or try his innocency, by as many or 


more witneſſes in number, and of as good boneſly and 
credence, as the witnclics be which depoſed againſt him, 
1. 6. 

17. Rubr. Upon the ee and other holidays (if 


there be po communion) ſhall be {aid all that is appoint- 


ed at the communion, until the end of the general prayer 


for the whole ſtate of Chriſt's church militant here in 
earth, together with one or more of the collects there 
following:: concluding wich the bleſſing. 


Mahomctans. 
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h R Hawkins ſays, it ſeems to be agreed to be a png 


exception to a witneſs, that he 1s an infidel; that 

is, that he believes neither the old nor new teſtament 
to be the word of God, on one of which our laws require 
the oath ſhould be adminiſtied; 2 Haw. 434. 

Neverthelels, infidels in lome caſes have been adm! itted 
to give evidence. 
| T hus in the caſe of Gn and Barker, in 1 the court 
| of chancery, a Mahometan was ſworn upon the Koran. 
2 Eq. Caſ. Abr. 397. 

And M. 12 G. 2. At the cnet” Dec. g. 1738. P. e. 


ſent the two chief juſtices, On a complaint of Jacab Fa- 


china againſt general Sabine, as governor. of Gibraltar ; 


FF Ben /Monſo, a Moor, was produced as a 1 


neſs, and {worn upon the Koran, Str. 1104. 


Markets. See Church. 


Marriage. 


ONCE R NING marrying again, the former 
huſband or wiſe being liviog ; See Tit. Polpgamp. 
Concerning a man marrying a F wife, the former 


wife e dead; or marrying a widow ; - See Tit. Bi- 


camp, 

, Having firſt STD that the fatute of the 260. 2. 
ch. 33. whicn will often occur in the following fections, 
doth not extend to the marriages of the royal family os 
to Scotland; nor to any mariiages amongſt the people call- 
ed quakers, or amongſt perſons profefſing the jewiſh rel. 
gion, where both the parties are quakers or jews reſpec- 
tively; nor to any marriages beyond the ſeas. ſ. 17, 18. 


J will treat of the matters contained under this title 10 
the eee order: En 


5 Ibo may marry. : 
II. Of marriage contracts. 
II. Of banns. 


IV. Of licence, 
: | 3 ben 


WY 


3 


Marriage. 
7. When and where to be ſolemnized; and therein 
of clandeſtine marriages, 
VI. Form of ſolemnigation. 
„Il. Fee for marriage. 
VIII. Regiſter of marriage. 
IX. Certificate of marriage, 
X. Trial of marriage. 
XL. Divorce... 
XII. Alimony. 
XIII. Elopement. 


7 Io may marry. 


DM. here there is not the conſent of bath lie 


it 15 no marriage, Therefore they who give girls unto 
BY in their infancy, d nothing ; unleſs both parties ſhall con- 
ſznt ofter they come io the age «3 diſcretion. Therefore we do 


wilibt, that from henceforth no perſons ſpall be joined toge- 


ther, where both or either of the parties ſhall not have arrived 
t; the age appointed by the laws and canons; unleſs ſuch con- 
ſunclion /hall be diſpenſed withal, in caſes ＋ eli, for the 
publick welfare, Lind. 272. 

[here there is not Cc. ] This conſtitution is taken out 
of the decretals, and was from thence transferred into 
the body of the Engliſh laws, in the council at Weſt⸗ 
miſter, in the year 1175. G:b/. "vx os 


Girls unta boys in their infancy] That is under the age of 
even years. Lindw. 272. 


Do nothing] That i is, as to the bond of matrimony : nor 
tren as to eſpoufals, unleſs after the ſeventh year it ſhall 
appear, either by word or deed, that they continue in the 
ſme mind: for then, from ſuch willingneſs or conſent, 


tlnouſals do begin between them. For if after the ſeven! h 


der Compleat, both parties do continue in the ſame mind, 
tis is ſufficient as to eſpouſals. Lindw. 272. 


Unle/s both parties ſhall conſent after they come to years of 
diſcretion] The time of agreement vr diſagreement, when 
taey marry within the marriageable years is for the woman 


«twelve or after, and for the man at fourteen cr after; 


and there nceds no 14% Marriage, if they then agree. 
But dilagree the cannaut before the ſaid àges; and then 


Vol. . D d | they 
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 Lindw. 272. | 


fourteen marry a woman of the age of ten, at her age of | 
twelve he may as well diſagree as ſhe may, though he 


if the woman be of the age of conſent, and the man un- 


when infancy endeth, both in the one party and in the 
other ; and which, as to finiſhing the contract, is the 


be endowed of the third part of ſuch lands and tenements, | 
To that ſhe have accompliſhed the a 


| huſband's death. Swinb, Matr. Con. ſ. 7. 


Marriage. 
they may diſagree, and marry again to others without 


any divorce: and if they once after give conſent, they | 
can never diſagree afterwards, If a man of the age of 


were at the age of conſent; becauſe in contraAs of ma. 
trimony, either both mnſt be bound, or equal election 
or diſagreement given to both: and fo on the contrary, 


der. 1 [nfi. 79. 


Age determined by the laws and canons] Which, as to | 
eſpouſals (as hath been ſaid), is the age of ſeven years, 


age of twelve in the woman, and of fourteen in the man. 

By the laws of this realm, if a woman during her mi- 
nority be married to a man ſeiſed of lands or tenements 
in fee ſimple or fee tail, by purchzſe or deſcent, ſhe ſhall 


ge of nine years at her | 


In caſes of neceſſiiy] Of which neceſſity the dioceſan, | 2 


n- 

without whoſe licence they ought not to contract matri- MW h 
monpy, ſhall be the judge. Lindi. 272. 

For the publick welfare] As where two princes conclule MW * 

| 2 peace, and for the more aſſured confirmation thereof, WW * 


_ Conſent of pa- ” 


rents or guar- 
| clians. 


pinels in this life depends upon it. By the civil law ig. 


match their children in marriage: This marriage the laws 
do tolerate as lawful, being made upon ſuch urgent cauſe, | 


tize ſuch as married without the conſent of parents. But 
yet when ſons and daughters arrive at a competent age, 


it is reaſonable that children ſhould be left at liberty in 


although otherwiſe for divers wants the ſame were unlaw- 
ful. Swinb, ſ. 7. 1 5 | 1 
And by the 26 G. 2. c. 33. which layeth ſundry te- 
ſtraints upon marriages, the marriages (as hath been ſaid) | 
of the royal family are excepted. ſ. 17, 
2. Marriages that are made contrary to the conſent of 
parents, are pronounced to be invalid both by the canon 
and civil law; and the church did ſometimes anathema— 


and are encowed with the uſe of ſtrong reaſon, they mæ) 
of themſelves contract marriage without this conſent : for 


nothing more than in marriage, hecauſe their future hap- 


deer, 


by the court of chancer y 


Marriage. 
geed, an emancipated ſon might have contracted marriage 
without his father's conſent : But a ſon under the power 
of his father, could not do it without his father's appro— 
bation. And as children owe a reverential obedience to 
their parents, ſons at this day under twenty five years of 
ce, and daughters under twenty, are, in Holland and 
other countries governed by the civil law, forbidden to 
marry without their parents conſent, But if they ex- 
ceed the ſaid reſpective ages, the bare difſent of parents, 
without a ſufficient cauſe, is not a legal impediment to 


hinder them from contracting marriage. A. Par. 


92. 

; But by the law of England, full age is when a perſon, 
either male or female, hath'attained to the age of twenty 

one years compleat. And accordingly, by the 26 G 2. 

c. 33- it is enacted as follows; viz. All marriages jolem- 

nized by licence where either of the parties, not being a vi- 

awer or widow, ſhall be under the age of twenty one years, 

which ſhall be hau without the conſent of the father of ſuch of 


the parties ſo under age (if then living) firſt had and obtained; | 


or if dead, if the guardian or guardians of the perſon of the 
party ſo under age, lawfully appointed, or one of them; and if 


there ſhall be no ſuch guardian, then of the mother, if living 


and unmarried; or if there be no mother living and unmar- 
ried, then of a guardian or guardians of the perſon appointed 
fall be void. 1. 11. 

But whereas it may happen that the guardian or mother of 
any ſuch party to be marriea, being ſo under age as aforeſaid, 


may be non compos mentis, or may be in parts beyond the ſeas, 


or may be induced unreaſonably and by undue metives to abuſe 
the tru ft repoſed in them by refuſing their conſent to a proper 


marriage ; it is therefore enatted, that in caſe any ſuch guar- 


Gian or mother, whoſe conſent i is made neceſſary as aforeſaid, 
all be non compos mentis, or beyond ſea, or withhold his or her 
conſent to the marriage of any perſon, ſuch perſon deſirous to 


marry may apply by petition to the lord chancellor, who may 
| proceed upon ſuch petition in a ſummary way; and if the mar- 
r1age propoſed ſbail on examination appear to be proper, he ſhall 
 Judicially declare the ſame to be ſo, by an order of court; and 


ſuch order ſhall be as effettual, as if rs guardian or mother 
bad conſented, ſ. 12: 

And by Can. 62. No migifter; upon pain of ſuſpenſion 
for three years ipſo facto, ſhall celebrate matrimony be- 
tween any perſons when banns are thrice aſke', and no li- 
cence in that reſpect neceſlary ; before the parents or go- 


vernors of the parties to be married, being under the age 
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to the taid marriage. 


Parents or guardians, 
<rians or one of them, of either of the parties who ſhall 


Marriage. 


of twenty and one years, ſhall either perſon ally, or by 
ſufficient teſtimony, ſignify to him tnetr Conſents eiven 

Purſuant to which canon, abut the year 1725, Mr, 
Bridgen curate of Shoreditch, London having married 3 
couple by banns publiſhed in that church, and they a. 
peariog not to be of age. was articlrd againſt befure (hp 
chancellor of London (Dr Henchman), and had |: ntence 
againſt bim as being guilty of a breach ef the canon. 
Mr Bridgen, being a inan of character, and it app aring 
that he was impoſed upon; the chancellor and b th, gf 
London were willing to have mitigated the penalty. But 
upon a Conſultation at doctors commons, it was agreed, 
that the canon having fixed a penalty, without leaving 
any power in the judge to mitigate it; he could only be 


pronounced guilty of a breach of the canon, ard muſt | 
_ undergo the penalty of it. 


| | Mr Bridgen appealed to the 
arches ; where, after deliberation, -the ſentence was con- 
firmed. Then he petitioned the archbiſhop of Canter- 


bury for a diſpenſation of the canon: But it was 2greod by | 
all the civilians, that as the father of the young man 


had been at the expence of proſecuting, and Mr Bridgen 


was convicted of a breach of the canon, he had a | 


right to have Jawful puniſhment thereby directed to be 
inflicted, And Mr Bridgen could have norelief, But if 
there had only been a neceſſary promoter, or an ex officio 


proceſs; they were of opinion it might be taken off dil- 


cretionally, as no perſon could be injured by it. 

And the late archdeacon Sharpe, in his viſitation 
charges, is of opinion, that it is the miniſter's duty to be 
Himſelf-aflured of the age, or conſent of the parents of 


the parties, before he marries any couple, even by 
banns; otherwiſe he will be guilty of a breach of the 


canon. p. 291. 
But now by the ſtatute of the 26 G. 2. 2.33. No 
minifter ſolemnizing marriages between perſons boch or 


one of whom ſhall be under the age of twenty-one years,, 
after banns publiſhed, ſhal! be puniſhable by eccleſiaſtical 


cenſures, for {JemniZzing fuch marriages without conſent 


of parents or guardians, whoſe Conſent is required by 


law, unleſs he ſhall have notice of the diſſent of ſuch 
And in caſe the parents or guar- 


be under the age of twenty one years, ſhall openly and 
publickly declare or cauſe to be declared in the church ot 
chapel where the banns ſhall be ſo publiſhed, at the time 


of ſuch publication, his diſſent to ſuch marriage; ſuch 


publication of banns ſhall be void. ſ. gs. 
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7 By the 25 H. 8. c. 22. (which Dr Gibſon ſays: is Leritical de- 
n pal by the 28 H 8 c. 75. / 3. aud by the 1 Har 
Fee. 1. and G ch Mr Cay tak: s notice of a« repealed, 

. N. „ict. Mr. Hawkins infer s in bes edition of the ſta- 

ut s, de ng n ore and unrepealtd) it is enact d as 

Hos: Since Many inconveniences have fallen by reaſon of 

n within the degrees of marriage prohib teu by Gud's 

Inus, that is to ſay, th, fon to mary) the mother or hi fletmother, 

lie brother the filter, the !ather the Jon's daughter or his daugh= 

tis Jaugrter, or tre ſin t many the daughter ef his father 


i WM bcreate and born by Hes ftromother, or the jon to marry his 
t WL uw being his fathess „* methe: *s Mer, or 19 marry his 1 1Cle's 
„%, er the father te marry Y‘ wife, or the brother to 
%% bis brother's tue, „ any man to marry his w/e 
e WY Laughter or his 10ife's jor's danr ter or his wife's drug hter 
| WW ine bter or his roife's fiter 1 Weich marriages, aloeit ihey b 


rinibtte by the laws of God, vet neverthoieſs at ſome time 
they have proceeded under colour , dijoeniation by man's power 
ity enabled, tha: no pe ſon hall from henceforth marry within 
lie jard degrees. l. 3, 4 ” | 
Provided, that this article concerning prohinitions of mar- 
rigors within the degrecs - orementiomea, {hall always be taken 
hid interpreted of ſuch ma'riages, Where Marriages were o- 
mn xed, ard ca! nul Hναο eage WHS had. 1. 14. _ 
Ang by the 25 „ (which is not in Mr Haw- 
| ifs nor in Mr Cay's collection, and which Dr G1b/on 
vCinketh to be repealed ; but which Vaughan and Ventris, 
Int E Cale of Harriſon 4110 Hu well hercafter foil. wing, | 
© luppole and argue io br unte pealed) 1:15 in like man- 
nr enacted thus: Since many inconveniences have fallen, by 
feen of the mar: ying within the degrees of marriage proht- 
ited by God's law, that is to ſay, the ſon to marry the mother, 
er the flepmother carnally known by his father ; the brother the 
Lie 3 the father bis ſen's daug ter, or his daughte 's daughter; 
0 the fan to marry the daughter of his father, procreate and 
15 by his fep mother; or the ſon to ma'ry. his aunt, being 
bs father's or mother's ſiſter; or to marry his uncle's wife, 
lar nail. Autun hy bits uncle; or the father to marry his ſon's 
wife, carnaily known by his ſon; or the brother to marry bis 
Hather's wife, carnally known by his brother; ur any man 
married, and carnal'y knowing bis wife, to marry his wife's 5 
daughter, or bis wife's ſun's daughter, or his wife's daughter's. 
earghter, or his wife's ſiſter. 1 9. | 
And further to declare the meaning of theſe prohibitions, it 
its be under ſtood, that if t chance any man to Know carnally 
ory woman, that then all and ſingular perſons, being in any 
: = P 4 3 K e MOONS 
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penſations by man s potuer; it is enacted, that from bencefur1l, 
no perſon ſhail marry within the * 1 81 e . 
10, II. 


part by the 2 & 3 Ed. 6. e. 23. and was repealed in the 


as it ſtood upon the 2 & 3 Ed. 6. c. 23. as hereafter fol- 


lawful perſons (as by this act we declare all perſons to be lau- 


precontrad not con/\ummaie with bodily knowledge, which SY 
| of the parties ſo married or both ſhall have made, with any 


the 32 H. 8. c. 28. Hall be repealed, and be of no force or 


Marriage. 


degree of conſanguinity or offinity as is e written, » Ml which 


any of the parties ſo carnally offending, ſhall be Amid „a 


be within the caſes and limits of the ſaid prohibitions of mar. 
Triage : All which marriages, albeit they be prohibited by the 
laws of Cod, yet ſometimes have proceeded under colour of 4. 


And by the 32 H. 8. e. 38. (which was repealed | in 


whole by the 1 & 2 P. M. c. 8. . 19. but was again 
revived in part by the 1 EI. c. 1. 11, 12. and fo lf 


Jow-th) Ai! ſuch marriages as ſhall be contracted betwun 


Ful, that be not probib ted by God's law to marry), ſuch mar. 
riages being contract and ſolemnized in the Jace of the thurth, 
and conſummate with bodily knowledge, or frutt of children er 
child being had therein, between the parties ſo married, ſhall 
be deemed lawful ji and indiſſoluble; netwith}anding any 


other perſon, before the time of contratling that marriage which | 


2s ſolem nixed and conſummate, or whereof ſuch fruit is n- 
ſued or may enſue as aforeſaid : and netwith/landing any dil-| 


penſation, preſer iption, law, or other thing granted or con- 
med by act, or other uiſe; and no reſervation, or prohibi- 

tion, God's low except, fhall trouble or impeach any marriage | 
<01:hout the levitical degrees; and no per ſan ſhall be admitted} 
in the ſpirituas court ta any proceſs, plea, or | ailegation to the | 
contrary. | 

And by the 2& 3 Ed. 6. c. 23. before mentioned, it 
is thus enacted; A's concerning preconii ais, the jaid ſtatute 
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effeft, and be reduced to the eſtate and order of the king's tccł- 
ſiaſtical laws of this realm; fo that when any cauſe or contract 


| of marriage is pretended to have been made, it ſhall be lawful} 


to the king's eccleſtiaſtical judge of that place, to hear and ex- 


amine the ſaid cauſe ; and (having the ſaid contratt ſufficient 
and lawfully proved before him) to give ſentence for matrimony, 


commanding ſelemnization, cohabitation, conſummation, and 
trablatien as lecometh man and wife to have, with inflifling © all 


8 ſuch pens upon the diſobedients and difturbers thereof, as befire 


the ſaid flatute he might have done. ſ. 2. 
Provided, that this att do nit extend to make good any „ tht 


ether cauſes, ts the dijatution- or di Jannuiling of 2 
which 


Marriage. . 407 


which be in the ſaid act ſpoken of and diſannulled; but that in 
il other cauſes and other things therein mentioned, the ſaid act 
u tand in force. . 4. | 
The degrees ſpecified in theſe ſtatutes, are particularly 
et forth in the eighteenth chapter of Leviticus; whereby 
not only degrees of kindred and conſanguinity, but de- 
tees of affinity and alliance do hinder matrimony. Which 
ſord Coke illuſtrateth in this manner. 1 
n Of the man's part. 
Degrees of kindred and conſan- Degree of affinity or alliance pro- 
guinity prohibited. et. bibited. Gs 


A man may not marry his A man may not marry his : 


Mother. | | Father's wife, 
Father's ſiſter. 5 Uncle's wife. 
Mocher's ſiſter. Father's wife's daughter. 
__ | Brother's wife. on, 
Daughter. „ Wife's ſiſter. 
Daughter of his ſon or daughter. Son's wife or wife's daughter. 

1 DS Daughter of his wife's ſon or 

daughter. ns 


Of the woman's part. 
A woman may not marry her A woman may not marry her 


Father. | 1 Mother's huſband. 
Father's brother. | Aunt's huſband. 


Mother's brother. | Siſter's huſband. 
Brother, | Huſband's brother. | 


Son of her ſon or daughter. Son of her huſband's fon or daugh- 


ter. 


And according hereunto a table was ſet forth, in the year 1 563, as 


followeth : 


An admonition to all ſuch as ſhall intend hereafter to enter the ſtate 


of matrimony godly and agreeable to the laws : 


Firſt, That they contract not with ſuch perſons as be hereafter ex- 
prefſed, nor with any of like degree, againſt the law of God, and the 


laws of the realm. 


Dd4 . | Secondly, 
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Secondly, That they make no ſecret contracts, without conſent an? 
counſel of their parents or elders, under whoſe authority they be, con. 
trary to God's laws, and man's ordinances. 

Thirdly, That they contract not anew with any other, upon divorce 
and ſ-paration made by the judge for a time, the laws yet ſtanding to 


the contrary. 


A man may not marry his 


Secundus gradus in linea 
recta aſcendente, 
Conf, Avia. 

Ain, 411 elicha. | 

A fis. Pr ſoci us, vel focrus magna. 


Secundus gradus inzqualis 
in linea tranſverſali aſcen- 

| + Bento,” 

Conf Amita. 

. UMatertera. 

. Patrui relidta. 

. Avunculi relicta. 

; Amita UXOrIS.. 

Ain. Matertera uxoris. 

| Primus gradus in linea recta 


aſcendente, 
Conſ. Mater. 
Ain. Nove Jed. 


Affin. Socrus. Wh 


Prim us gradus i in linea recta 
deſcendente, 


Conſ. Lilia. 
Affn. Privigna. 
. Nur 


Primus gradus æqualis in 
linea tranſverſali, 


Conſ. Soror. 
Aljin. Soror uxoris. 
Ain. Fratris relicta. 
Secundus gradus in linea 
recta deſcendente, 


Cumſ. Neptis ex fis. 


1 Grandmother, 


2 Grandfather's wife. 


| 3 Wife's grandmother. 


4 Father's ſiſter. 
5 Mother's ſiſter. 


6 Fatner's brother's wife. 
Mother's brother's wife. 


8 Wife's father's ſiſter. 


9 Wife's mother's ſiſter. 


10 Mother. 
11 Stepmother, 
12 Wite's mother, 


13 Daug hter. 
14 Wit? s daughter. 
15 Son's wife. 


16 Siet 
17 Wife's ſiſter, 


18 Brother's wite. 


19 Son's daughter. 


Con. 
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Cf. Neptis ex filia. 
An. Pronurus, i. relicta nepotis ex 
lio. 
In. Pronurus, i. relicta nepotis ex 
lia. | 
Ain. Privien filia. 
H. Privigne bia. 
Secundus gradus inæqualis 
in linea tranſverſali de- 
ſcendente, 


Con Neptis ex fratre. 

Cr. Nept's ex ſorore. 

thin. Nepetis ex fratre relifla. 
A. Nepotis ex ſorore relicta, 

tir. NMetis ux3ris ex fratre. 

An. Neptis uxoris ex ſorore. 


1 Grandfather; 


499 


20 Daughter's daughter. 
21 Son's ſon's wife. 


22 Davghter's ſon's wife. 


TY Wife's ſon's daughter, 


24 Wife's daughter's daughter. 


25 Brother's daughter, 
26 Siſter's daughter. 
27 Brother's ſon's wife. 


28 Siſter's ſon's wife. 


29 Wie's brother's daughter. 


30 Wite's ſiſter's daughter. 


A woman may not marry with her 


Secundus gradus in linea 
recta alcendente, 


Abus. 


Conſ. 
e. 
| Jin. 


2 Grandmother's huſband. 
3 Huſband's grandfather, 


Avie reliflus, 

Proſocer, vel ſocer magnus. 

Secundus gradus inæqualis 
in linea tranſveriall at- 


cendente, 
4 Father I brother. Conſ. Patruns,. 
5 Mother's brother. Cenſ. Avunculus. 


b Father's ſiſter's tad 
Mother's ſiſter's huſband. 

8 Huſband's father's brother. 
9. Hulband 8 mother s brother. 


Ain. Amitæ relifus, 

Affin. Materteræ relickus. 

 Patruus mariti. 
Auunculus mariti. 


Primus gradus in linea reQa 


aſcendente, 
10 Father. Conf, Pater, , 
11 Stepfather. Afin. Vitricus, | 
12 Huſband's father. Ain. Socer. 5 
Primus gradus in linea recta 
deſcendente, 


Cinſ. Filius. 
Ain. Privignus, 
An. Gener. 


13 Son. 
14 Huſband's fon, 
I5 Daughter's huſband, 


Primus 


1 Marriage. 
| Primus gradus =qualis in 
lina tranſverſal, 


16 Prothet.. Conſ. Frater. 
17 Huſband's brother. Ain. Levir. 
18 Siſter's huſband, | Ain. Sororis relifqus. 


Secundus gradus in linea 
recta deſcendente, 


19 | Son's ſon. TE | | Conf. Nepos ex filto, 
20 Daughter's ſon. _ Conſ. Nepos ex filia. Oe, 
21 Son's daughter's huſband, Affin. Progener, i. relictus neptis ex 


3 „ f;ſlio. = 
22 Daughter's daughter's huſband, in. Progener, i. relictus neptis ex 


33 Huſband's ſon's ſn. Ie. Priviget fins, 
24 Huſband's daughter's ſon, in. Privignæ filius. 


Secundus gradus inæqualis 
in linea tranſverſali de- 


| . | ſcendente, 

25 Brother's ſon. : Conf. Nepos ex fratre. 
26 Siſter's ſon. : Conj. Nepos ex ſorore. | 

27 Brother's daughter's huſband. in. Neptis ex fratre relifus, 

28 Siſter's daughter's huſband, Ain. Nepris ox ſorore reliftus. «> 
29 Huſbang's brothcr's ſon. Jin. Leviri filius, i. nepos mariti | | 

SN . e ex fratre. | 

30 Huſband's ſiſter's ſon. Affin. Gloris filius, i. nepos mariti | | 
353 8 885 ERS A | | 3 ex ſorore. | ho 


I. It is to be noted, that thoſe perſons which be in 
the direct line aſcendent and defcendent, cannot marry 
| together altho? they be never fo far aſunder in degree, 
2. It is to be noted, that conſanguinity and affinity 
(letting and diſſolving matrimony) is contracted as well 
in them and by them which be of kindred by the one 
fide, as in and by them which be of kindred by both fides. | 
23. Item, that by the laws, conſanguinity and affinity, 
(letting and diflolving matrimony) is contracted as well 
dy unlawful company of man or woman, as by lawful 
marriage. . | - 
4. Item, in contracting between perſons doubtful, 
which be not expreſſed in this table, it is moſt ſure firſt 
to conſult with men learned in the laws, to underſtand 
what is lawful, what is honeſt and expedient, before the 
finiſhing of their contracts, 3 
5. Item, that no parſon vicar or curate ſhall ſolemnize 
matrimony out of his or their cure or pariſh church ot 
| chapel, and ſhall not ſolemnize the ſame in private houſes, 
, no! 
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nor lawleſs or exempt churches, under the pains of the 
law forbidding the fame; and that the curate have their 
certificates, when the parties dwell in divers pariſhes. 

6. Item, the banns of matrimony ought to be openly 
pronounced in the church by the miniſter, three ſeveral 
ſundays or feſtival days; to the intent that who will and 
can alledge any impediment, may be heard, and that ftay 
may be made till further trial, if any exception be made 
there againſt it, upon ſufficient caution, | 

7. Item, Who ſhall maliciouſſy object a frivolous im- 


pediment againſt a lawful matrimony, to diſturb the axed 


js ſubje to the pains of the law. 
8. Item, Who ſhall preſume to contract in the degrees 
prohibited (tho' he do it ignorantly) beſides that the fruit 


of ſuch copulation may be judged unlawiul, 1s alſo pu- 


niſhable at the ordinary's diſcretion, ' 


Item, If any miniſter ſhall conjoin any ſuch, os - 
Mall be preſent at ſuch contracts making, he ought to be 


ſuſpended from bis miniſtry for three years, and otherwiſe 
to be puniſhed according to the Jaws, | 
10. Item, It is further ordained, that no arſon vicar 


or curate do preach treat or expound, of his own volun- 
tary invention, any matter of controverſy in the ſerip- 


tures, if he be under the degree of a maſter of arts, except 


he be licenſed by his ordinary thereunto, but only for the 
inſtruction of the people, read the homilies already ſet 
forth, and ſuch other form of doctrine as ſhall be hereafter 
byauthority publiſhed; and ſhall not innovate or alter 


any thing in the church, or uſe any old rite or ceremonys 
which be not let forth by publick authority. 


So much concerning the table of degrees, which by 


reaſon of the canon here next following it hath been 
thought requiſite to inſert intire, together with the pre- 


vious ad monitions and the ſubſequent obſervations: al- 


tho' ſome of the ſaid obſervations (as particularly that 
concerning the publication of banns on festival days) are 


now abrogated. 


By which canon it is 3 that 0 perſon Gall merry 
within the degrees prohibited by the laws of Grd, and er- 
_ preſſed in a table ſet forth by authority in the year of our Lord 


1563; and all marriages ſo made and contraficd ſhall be ad- 
judged inceſtuous and unlawful, and conſequently foal be dif- 


ſolved as void from the beginning, and the parties js married | 
ſhall by courſe of law be ſe parated. And the aforeſaid table 
Hall be in every church publickly ſet up, al the charge of the 


porn. Can. 99+ 
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Before the faid ſtatute of the 32 H. 8. c. 38. other 
prohibitions than God's law admitteth, were Invented þ 
the court of tome; the diſpenſation whereof they al. 
ways reſerved to themſelves: 2s for inſtance, in K. indred 
and affinity between couſin g germans, and fo to che Ourth 
degree: as alſo, carnal knowledge of any of the ſame kin 
or affinity before in fuch outward deprees. But now by 
this act, all perſons are declared to be lawful to contract 
matrimony, that be not prohibited by God's law to mar- 


ry; and that no reſervation or prohibition (God's law 


excepted) ſhill trouble or impeach any marriage without 
the levitical degrees. do at, without queſtion, the ſon 
of the father by another wife, and the daughter of the 
mother by another huſband, and ſo on the Contrary, may 


marry. 2 Inft. 684. 


For the better underſtand! ing of ich prohibitions, 


tozether with the grounds and limitations IF them's % 


may not be Improper to mention ſome ſpec... zules, 
which have been laid down for that ed, both by | ayers 


And divines, As 


Firſt, that marriages in the af cending and deſcend; ng 
line, that is, of chudten with their father, grandfather, 
mother, rrandmother, and ſo up ward: 5 are proh bued 


Without met; beeaule . 8 are ne cauſe (immedi te or 
mediate) of cher being z an e direRtly repugnant to 


the 0; der of their nature, . hath ali ned ſeveral du- 


ties and flices, ell-ni1al to cach, chat would thereby be 


inverted and overthrown, A parent cannot obey a child; 
and therefore it is unnatural, that a parent ſhuuld be wite 
to a child: a parent as a parent, bath a natural right o 
command and cvirect a child; and tat a child, as hul- 


band, (ul command and b the fame parent, is 


uanatui.l, To which we may add, the incenſiſtency, 
abſurdity, and monitroutiets of the . to b: be. dt- 
ten, if ſuch pron bition were not ablojute and unlimited. 


ne fon or d bunter, to: inſtance, born of the mctier, 


and begoiten by the en; confidered as bun of the mo- 
ther, would be a br other or fitter to the father; but as 


begotten by him, would be a fon or daughter. So tne 


iſſue procicete upon the grandmother, as born of the 
grandmotner, will be uncl-+ or aunts to the fa: her.; but 


as begot by the ſon, they will be ſons or daue bicrs 


to him, and this in The firit degrees of kindred. 6105, 


412. 


Further, there are ſeveral degrees, which alba! not 


expreſsly | named in the levitical law, are yet prohibited by 
| that, 


Marriage. 
mat, and by the ſtatute of the 32 H. 8. c. 38. by parity 


ws ae W hich is thus illnfrated in the reformatio le- 

[bis in the levitical degiees is to be obſerved, 
* at the degrees by name are nrt expreſsiy ſet down; 
for the Holy Gaoft there did only declare plainly wid 
clearly ſuch degrees, from whence the reſt might evidently 
be deduced, As, for example, where it is prohibited 
that the ſon ſhall not marry his mother, it followeth alſo, 
that the daughter ſhall not marry her facher. And by in- 
joining that a woman ſha!l not marry her father's brother; 
the like reaſon requireth that ſhe ſhall not marry her mo- 
ther's brother. To which the ſame book adds two par- 
ticular rules, for our direction in this matter: 1. That 
the degrees which are laid down as to men, will hold 
e qvally as to women in the fame proximi y. 2. That 
the huſband and wife are but one fl-th; fo that he who is 
related to the one by conſanguinity, 1s related to the other 
by affinity in the ſame degree. GIG. 412, 

Upon the foregoing rule, from parity of reaſon {which 
is alſo acknowledged and 110 down by the books of com- 
mon law) refts the prohibition againſt marrying a wife's 
ſiſter; which is well expreſſed by biſhop Fewel in his 
printed letter upon that point : “ Albeit (ſays he) I be 
« not forbidden by plain words, to marry my wife's 


« ſiſter; yet I am forbidden ſo to do by other words, 
cc 


cc 
„wife, it follows directly by the ſame, that he forbids 
me to marry my wife's ſiſter. For between one man 
and two ſiſters, and one woman and two brothers, is 
like analogy or proportion.” And when this point of 
marrying the wife's ſiſter, came under conſideration in 


cc 


A 


206 


the court of king's bench, 27. 25C. 2. in the-caſe of Hill 


and Good, tho' it was alledged, that the pr: cept prima 
facie ſeemed to be only againſt having two ſiſters at the 


ſame time, and prohibition to the ſpiritual court was 


granted; yet in the Trinity term next following, after 
hearing civilians they granted a conſultation, as in a mat- 
ter within the ſtatute of tne 32 H. 8. tho” the former ſta- 


tute of the 28 H. $8. had never been revived, which yet 
it virtually was; and there, as in the ſtatute of the 25 H. 


d. the wife's filter is expreſsly b Gil. 412. 
Vaugh, 302. 3 Keb. 166. 

Upon the like parity of reaſon, in the caſe of Mortley 
and J/athinſon, a conſultation was granted, where one had 
married the daughter of the lifter of his former wife; 


Which | 


which by expoſition are plain enough. For when God 
commands me tha: I ſhall not marry my brother's. 
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which (as Sir John King laid the argument) is the ſame 
degree of proximity, as the nephew's marrying his fa. 


ther's brother's wife; and this being expreſsly prohibit. | 


ed, the other by parity of reaſon is ſo likewiſe; as it had 
been declared FE. 16 J. in Rennington's caſe, before the 


high commiſſioners. Which point was again argued 7. 


1 An. in the caſe of Snowling and Nurſey, and conſulta- 


tion granted as before, notwithſtanding the caſe of Rich- 
i 4d Parſons mentioned by lord Coſe. 1 Inſi. 235, in which 
it was firſt determined not to be within the levitica} de. 
grees, and prohibition granted; but a conſultation bein 
awarded on debate two years after, that caſe is ſaid to haye 
been expunged out of the firſt Inſtitute, by order of the 
king and council. And this was the very point in which | 
(preſently after the making of the at) lord Cromwell de. | 


fired a diſpenſation for one Maſſey, who was contracted 


to his ſiſter's daughter of his late wife: but the archhi- 
ſhop denied it as contrary to the Jaw of God, and gave tor | 
reaſon, that as ſeveral perſons are prohibited, which ate 
not expreſſed, but underſtood by like prohibition in equal } 
degree; ſoin this caſe, it being expreſſed that the ne- 
phew ſhall not marry his uncle's wife, it is implied, that 
the niece ſhall not be married to the aunt's huſband, 
Gib 412, 413. : 
Much leſs can it be doubted, 1 the like rule - 
concerning parity of reaſon, doth not forbid the uncle to | 
marry his niece, which tho' not expreſsly forbidden, is 
virtually prohibited in the precept, that forbids the ne- | 
phew to marry the aunt; nor is it of moment to al- 
ledge, that the firſt is a more favourable caſe, as the na- 
tural ſuperiority is preſerved ; ſince the parity of degree | 
which is the proper rule of Judging, is the very ſame, } 
Si. 3 | 

| But where in the caſe of Herrin and Burwell, T. 20 U. 
2. in the ſpiritual court, one had married the wife of his 
great uncle, this was declared, not to be within the levi- 
tical degrees; and accordingly, after the opinion of all 
the judges taken by the king's ſpecial command, a prohi- 


bition was granted, Gil/ 413 


By the ciwil law, firſt 1 15 are allowed to marry; 


but by the canon law, both firſt and ſecond couſins (in 
order to make diſpenſations more frequent and neceſſary) 


are prohibited. Therefore when it is vulgarly ſaid that 


firſt coulins may marry, but ſecond couſins cannot; pro- 
bably this arole by confounding theſe two laws: for firſt 


couſins may marry by the civil law, and ſecond * 
hs . 105 
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ie Wl jos cannot by the canon law. Mood Civ. L. 118, 119. 
-, Por. 364. | 
t- "But now by the aforeſaid ſtatute of the 32 H. 8. 
1 . 38. it is clear, that both firſt and ſecond couſins may 
le marry. 


| The kindred of the huſband are not of affinity to the 


1 kindred of the wife; and therefore the huſband's brother 
7 may marry the wife's ſiſter, as well as the huſband's ſon 
h by a former wife may marry the wife's daughter by a for- 
mer huſband, The affinity is terminated in the huſband 
8 himſelf from the wife's kindred, and in the wife herſelf 
e from the huſband's kindred. Wood Civ. L. 119. 

e H. 7 W. Hains and Fephcott, A day was appointed 
n WM to hear counſel, why a prohibition ſhould not be granted 
8 to che ſpiritual court of Worceſter, to ſtay a ſuit againſt 
1 Hains for marrying with the baſard daughter of his ſiſter. 
— 9 And it was argued for the prohibition, that this is not 
prohibited by any law, for there is neither affinity nor 
24 conſanguinity, for a baſtard is nullius flius. On the con- 
13 trary it was urged, that the levitical law is ad proximum 


ſanguinis non accedat ; that the jews made no difference, 

as to marriage, between baſtards and others; that tho? 
baſtards are deprived of certain privileges by particular 
laws, yet the ſame reaſon prohibits them from marriage 

as others: And by this rule a man might marry his own 
baſtard; which doubtleſs could not be allowed. And 
the court inclined not to grant a prohibition ; but the 
cauſe was adjourned, and it appears not what became of 
it. L. Raym. 68. 5 Mod. 168. Gib. 413. 85 

In the caſe of Elierten and Gaftrel ; where Ellerton had 
married the daughter of the ſiſter of his former wife, this 
was declared to be within the prohibition of the levitical | lo 
degrees, Gi. 412. Comyns. 318. 

If a man marry one within the degrees prohibited, the 
iſſue between them is not by the common law a baſtard, 

until there be a diyorce; for by that law, the marriage is 
not till then void. God. 486. 
4. They which be dumb, and cannot ſpeak, may con- Dumb perſons. 
tract matrimony by ſigns ; which marriage is lawful and 
available to al] intents. Swinb. Matr. Con. ſ. 15. 

5. Formerly, it was adjudged, that the iſſue of an idiot ots and lu- 
was legitimate, and conſequently that his marriage was 8858 
valid. 1 RolPs Abr. 357. But by later reſolutions it hath 
been determined otherwiſe, becauſe conſent is abſolutely 
requiſite to marciage, and idiots are not capable of confent- 

Ing to any thing, So alſo of a Junatic, unleſs the mar- 
riage Was in 2 Lucid interval: But as it may be difficult to 
prove 
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prove the exact ſtate of the party's mind at the actual ce. 


lebration of the nuptials, therefore the itatute 15 G. 2. 
c. 30. hath provided, that the marriage of lunatics and 


perſons under phrenzirs (if found Junatics under a com- 


miſſion, or committed to the care of truſtees by any act ef 


2 varliament) before they are declared of found mind by the 


lord chancellor or the m majority of ſuch truſtees, ſhall be 


1 void. 1 Black, 439. 


6. By the ancient law of England, if any chriſian 


man dd marry with a woman that was a jew or a chriſ- | 
tian woman did marry with a jew; it was felony, and 


the party ſo offending ſhould be burnt. alive. 3 lift, 


89. 
The author af Fele ſaith, that ſuch offender ſhou!d 


7; be buried alive. Feta 64. 


But where both parties are jews, they are allowed to 
marry; and are not under the teſtraints (as was beſore 
obſervec) of the ſtatute of the 26 G. 2. c. 23. 

7. By the civil law, the woman is forbidden to marry 
again, thin the year (as it is called) of mourning, un- 
leſs there is a ſpecial diſpenſation from the prince; by 
reaſon of the uncertainty to which hufband the iſſue may 


belong, and becauſe a reverential mourning and pious re- 


gard tothe memory of her deceaſed huſband is in decency 
expected. Mood Civ. L. 124. 2 Domat. 126. 


And lord Coke ſays; for the avoiding of ſuch like in- 
conveniences, this was the law before the conqueſt—— 


Let every widow continue unmarried for twelve months; 
and if ſhe ſhall marry, let her loſe her dower. 1 Inft. 8. 
But the divine and the canon law leave no ſuch in- 


junctions. Mood. Civ. L. 122. 
Alſ> by the common law of England, a widow? is not 


pronivited from marrying at any time after her huſband $ 
— n. 


8, Larg len. Perſons bene ecd e or in holy orders ſhall 


not pretume, to keep concubines publickly in their houſes, 


nor chewbere ſhall have publick acceſs to them with 
ſcandal. If the concubines, after publick admonition, 
ſhall not depart; they ſhall be expelled from the churches 
which they hell iſo preſume to defame, and they ſhall not 
be admitted to the ſacraments. And if they ill perliſt, 
85 them be excommunicated, and the ſecular arm be in- 

oked againſt them. And 1 85 clerks, after canonical 


| e mall be Ge prive d of their office and bepefice. 


Lind, 125. 
Langton. 
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Langton. If clergymen leave ought by their wills to 
concubines, it ſhall goto the church. Lind. 165, 

Wetberſtead. Clergymen under the office of ſubdeacon 
may keep their wives; but ſubdeacons or above ſhall 
jeave their women whether ſuch women do conlent to it 
or not. Lind. 128. 

Otbo. Clergymen who publickly keep concubines mel 
put them away, on pain of ſulpenſion from their office 
and benefice. Athon, 41. 

Oth:ben, None thall let houſes to clerks who keep con- 
cubines, Aion. 92. 

* By the 1 H. 7. e. 4. It ſhall be lawful to all irckbi⸗ 


ſhops biſhops and other ordinaries having epiſcopal juriſ- 


diction, to puniſh and chaſtiſe prieſts clerks and religious 
men, being within the bounds of their Juriſdiction, as Ball 


he Wa de before them by examination and other lawful. 


proof requiſite by the law of the church, of advoutry, 


fornication, inceſt, or any other fleſhly incontinency, by 
committing them to ward and priſon, there to abide for 


ſuch time as ſhall be thought to their diſcretions conve -» 
vient for the quality and quantity of their treſpals, 
By the 31 H. 8. c. 14. (which was altered by the 32 


H. 8. c. 10. here next following, and which was finally 


repealed by the 1 Ed. 6. c. 12.) it was enacted as follow- 
eth: A pricſt keeping company with a wife, to the evil 


example of other perſons ; ſhall be guilty of felony, 28 


thall alſo the woman, And if any prieſt ſnall keep a con- 


cubine, to the evil example of other perſons ; be ſhall ſor- 


feit his goods and ſpiritual promotions, and be impriſoned 
during the king's pleaſure ; and if he ſhall again offend, 
he ſhall be guilty of felony. And the women ſhall have 
like puniſhment as the prieſts. 

By the 32 II. 8. c. 10. (whi ch is repealed 3 as to wives 


by the 2 & 2 Ed. b. c. 21. here next following, but con- 


tinues in its force as to concubines:) The penaities of the 


aforeſaid ſtatute of the 31 H. 8. are mitigated; and for 


both offences alike, the prieſt ſhall only 05 (as it is 
there expreſſed) for the firſt offence all his goods and ſpi- 
ritual promotions, except one ; for tne ſecond offence, 


all his goods, and alſo during his life all the profits of his 


lands and of his {piritgat promorionss and for the third of- 
fence, all his goods, and alſo Curing his life all the pro- 
fits of his lands and of his Irina] promotions, and be im- 


priſoned during life. And the woman offending, if ſhe 
be unmarried, ſhall for the firſt cffence forfeit all her 


goods ; for the ſecond vitence, all her goods and half the 
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iſſue of her lands during life; for the third offence, all 
her goods and the iſſues of all her lands during life, and 
impriſonment during life; if ſhe be married, ſhe ſha] 
for the firſt offence be impriſoned for all the term of her 
life, at the king's will and pleaſure. 

Py the 2 7 3 £4. 6. c. 21. (Which was repealed by 
the 1 Mar. fel. 2. c. 2. and revived by the 1 J. c. 25.) 
All and every law and laws poſitive, canons, conſtitu- 


tions, and ordinances, heretofore made by authority of 
man only, which do prohibit or forbid marriage to any 


eccleſtaſtical or ſpiritual perſon or perſons, of what eſtate 


condition or degree they be, or by what name or names 
ſoe ver they be called, Which by God's law may lawfully 


marry, in all and every article branch and ſentence con- 
cerning only the prohibition for the marriage of the per- 


* 
1 


ſons aforeſaid, hall be utterly void and of none effect. 


And by the 55 6 Vd. G. c. 12. (which alſo was re. 
pealed by the 1 Mar. ſeſſ. 2. c. 2. and revived by the 
I 7. c. 25.) the matrimony of all and every prieſt and 
other eccleſtaſtical and ſpiritual perſon, which ſhall be 


duly had celebrated and made; ſhall be adjudged deemed 
and taken for true and Jawful matrimony, to all intents 
conſtructions aud purpoſes, 


Note, that by theſe ancient canons, concubinage ſeem- 
eth to have been partly connived at; only the publick 
avowance thereof Was diſcouraged. And by the afore- 
ſaid ſtatute of the 2x 77. 8. marriage, of the two, is el- 


teemed the greater offence; and by the 32 H. 8. both 
offences are rendered equal: the nenalties of which latter 
ſtatute (as was obſerved) do till continue in force with 
reſpect to concubinage, altho' by the 2& 3 Ed, 6. they 


are abfogated as to marriage. And by the 5 & 6 Ea. b: 
the clergy, as to the poiut of matrimony, are put upon 
the ſame footing with all other perſons. In queen Mary's 
time, king Edward's laws being repealed, the clergy were 
again brought under the ſevere laws of king Henry 8. 
and ſo continued during all that reign, and (which 1s re- 
markable) during alſo the whole reign of queen Elizabeth, 
Yet nevertheleſs the thirty-nine articles were paſſed in 
convocation and confirmed by the royal authority in the 
fifth year of that queen, in the year of our Lord 15623 


and ratified anew by her in the year 1571. The thirty 


ſecond of which articles is as follows : _ 
Biſhops, priiſis, and deacons, are not commanded by God's 
law, either to vow the eſtate of ſingle life, or to abjlain from 


marriage; therefore it is lawful for them, as for ail other 


chr iſtian 
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chriſtian men, to marry at their own diſcretion, as they fall 
judge the ſame to ſer vi better to godlineſs. 

Which perhaps- may be accounted for from this; that 
queen Elizabeth was always aveiſe from the parliame nt's 
interfering in eccleſiaſtical affairs; and therefore might 
think that her ſole allowance and ratification of this 
(amongſt the other articles of religion) would be ſufficient 
in this matter, without expreſsly repeaiing the ſtatute of 
queen Mary. Or“ perhaps, in order to have the clergy 
more dependent, ſhe might be willing that this matter 
ſhould continue doubtful, However by the ſtatute of the 
1 J. c. 25. all foundation for any further queſtion is 
taken away, which expreſsly revives the aforeſaid ſtatutes 
of Ed. 6. and fo the law hath continued ever ſince. 

9. By the 14 & 15 H. 8. c. 8. Whereas of old time sis clertcs 5 in 
accuſtomed hath been uſed in the high court of chancery, chancery. 
that all manner of clerks and miniſters of the ſam: court, 
writing to the great ſeal, ſhould be unmarried (except 
only the clerk of the crown) ſo that as well the curſitors 
and other clerks, as the fix clerks of the ſaid chancery 
were by the ſame cuſtom reſtrained from marriage, where- 
by all thoſe that contrary to the ſame d; d marry were no 
longer ſuffered to write in the ſaid chancery, not only to 
their great hindrance, loſing thereby the benefit of their 
long ſtudy and tedious labours and pains of youth taken 
in the ſaid court, but alſo to the great decay of the true 
courſe of the ſaid court; and foraſmuch as now the ſaid 


cuſtom taketh no place nor uſage, but only in the office 


of the ſaid {ix clerks, but that it is permitted for mainte- 
nance of the ſaid courſe, that as well the ſaid curfitors as 
the other clerks aforeſaid may and do take wives, and 
marry at their liberty, after the laws of holy church and 
of long time have ſo done, without interruption or let of 


any perſon : therefore in conſideration of the premiſſes, 


and for that the ſaid cuſtom is not grounded upon any 
law, it is enacted, that all perſons who ſhall be in the 
office of the fix clerks of the chancery, may take wives 
and marry at their liberty, after the laws of holy church; 

and ſhall bold their offices notwithſtanding 1n as ample 
manner as if they nad never been married. 

40. By the 37 H. 8. c. 17. (which was ati by Doctors of the 
the & 2 P. S M. c. 8. ,. 27. and revived by the x EI. il lau. 
6. 1. /. 19.) All perſons, as well lay as thoſe that be 
married, bins doctors of the civil law, lawfully create 
and 5 185 in any univerſity, who ſhall be e 
chancellor, v vicar general, commiſſary, officia!, ſcride 
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regiſter, may lawfully execute and exerciſe all manner of | 


juriſdiction, commonly called eccleſiaſtical juriſdiction, 


and all cenſures and coercions appertaining or in any wiſe | 
belonging to the ſame, albeit ſuch perſons be lay, mari. ] 
ed, or unmarried ; ſo that they be doctors of the civil! 


law as aforeſaid, 


II. Of mar inge contra 


Spoufals, what, I S pouſals de futuro, are a mutual promiſe or covenant | 
© of marriage to be had afterwards; as when the man faith | 
to the woman, I will take thee to my wife, and the then 
anſwereth, I wil! take thee to my huſband : Spouſals de | 
prefenti, are a mutual promiſe or contract of preſent ma- 
trimony ; as when the man doth ſzy to the woman, Ido 


take thee to my wife, and ſhe then anſwereth, I do take 
thee to my huſband. Stoinb. Matr. Con. ſ. 3. 


Not to be made 2. Naynolils. The miniſters ſhall frequently denounce | 


privately. to thoſe who are deſirous to contract matrimony ; that on 


pain of excommunication, they do not contract matrimo- | 


ny, but in an open place, and before divers witneſſes in 
8 . publick. Lind. 271. „ „„ 
Ade for coa. 3. Both by the civil and canon law, infants under ſe- 
waQting, ven years of age cannot contract any kind of ſpouſals. 
Sein. f. 6. „% cls 
From the age of ſeven, to the age of twelve as to the 
woman, and fourteen as to the man, they cannot con- 
tract matrimony de præſenti, but only de futuro. Swinb, 
A man ſo ſoon as he hath accompliſhed the age of four- 
teen years, and a woman ſo ſoon as ſhe hath accompliſhed 
the age of twelve yczrs, may contract true and lawful 
matrimony, Sw¾inb. ſ. 9. „ 
But by Can. 100. no children under the age of one 
and twenty years compleat, ſhall contract themſelves with- 
out the conſent of their parents, or of their guardians 
3 and governors if their parents be deceaſed. e 
Part of the por- 4. By the civil law, the woman is not conſtrained to 
tion referved. bring her whole ſubſtance as a portion to her huſband, 
| but may retain back part of her goods, which are then 
called paraphernalia (from aca bejides, and pen dower ), 
in which the huſband hath no intereſt : for ſhe may diſ- 
poſe of it without his conſent, and bring actions in her 
OWN name, or in the name of the huſband, for recove':"g 
the ſame, Ned Civ. L. 123. | : 
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In England we account the paraphernalia to be only the 
woman's wearing apparel, jewels, and perſonal ornaments, 
which ſhe wore during her marriage; ſuitable to the qua- 
lity of her huſband. II. 

And a wife after the death of her huſband may claim 
her paraphernalia, or neceſſary apparel for her body, cloth 
given her to make a garment, and the like, beſides her 
dower or jointure. But ſhe ſhall not have exceſſive ap- 
parel, beyond her rank or degree, Peat] necklaces, chains 
of diamonds, gold watches, and ſuch like, may be in- 
cluded under paraphernalia, if they were uſually worn by 
the wife, and were ſuitable to her degree, according to 
the faſhion of the times. I Koll's Abr. 911. 

5. Heretofore, if any having contracted matrimony u 
de præſenti, and being convented by the ecclehaſtical 
judge, did refuſe to exccute the ſentence given by him to 
celebrate the matrimony accordingly, after lawful admo- 
nition given him in that behalf; he or ſhe ſo refuſing 
might for their contumacy or kifobedioncs therein be ex- 
communicated, and be impriſoned on a writ de excommunti= 


cato capiendo, until he or ſhe did ſubmit to obey the moni- 


tion of the ordinary in that behalf. Swzndh. ſ. 17. 
But for perſons who had contracted ſpouſals only de 
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futuro, if either of them did refuſe to perform their pro- 
miſe, the judge was not to proceed to the /zgnificauit into 
chancery for an excommunicato capiendo, but rather to ab- 
folve- that curſed party which contemned the cenſures of 
the church, albeit there might be no cauſe of favour, but 


for fear of further miſchief, by compelling them to go to- 
gether which did hate one another: yet was not this fro- 
ward party thus to be diſmiſſed, but was to ſuffer penance 
for the breach of his promiſe : nor was he or ſhe to be 

diſmiſſed or abfolved, if thoſe ſpouſals de futurs by reaſon 
of carnal knowledge or ſome other act equivalent did be- 
come matrimony ; for in that caſe as in the former where 


was to be excommunicated, apprehended, and impriſon— 
ed; and not to be abſolved or releaſed before ſatisfaction, 
or death, or other juſt cauſe of divorce. Id. 

But now by the 26 C. 2. c. 33. No ſuit or proceeding 
ſhall be had in any eccleſiaſtical court, in order to com- 


ſpouſals were contracted de præſenti, the diſobedient party 


pel a celebration of any marriage in facre eccleſiz, by rea- 
ſon of any contract of matrimony, whether per ver ba de 


pbræſenti, or per verba de futuro. ſ. 13. 


But notwithſtanding, the party is not the leſs liable to 


damages for the ſame, in an action to be draught upon 
the caſe: 


E e 3 6. 7. 


end à verdickt was found for her, with 2000! damages ; 


mighe. have me remedy, to wit, by the ecclefiaſtical 


to ſee what their law would determine in ſuch a caſe, 
Upon the argument of the civilians, no inſtance could 
be ſaewn, wv therein they had compelied the performance 


hold jurtii ſoiction in the caſe of a contract per verba de præ- 


lians, that as the prantift Was of che age of conſent, 15 
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6. 7. 5 & 6 C. 2. Holt againſt Ward clarencicux kin 
at arms, Mis. Holt the plaintiff declared, that it was mu- 
oy auricd between the defendant Mr. Ward and her. 
et, teen ther inovutd marry at a future day, which js 

{ et in conſideration of each other's promiſes, 
dend to the other; notwithſtanding which he die 

2 ry her, but had married another; which ſhe lays 
ter damage of 4.000 }, The defendant, with leave of 
the court, pleade 4 double: viz. firſt, that he made no 
ſuch promiſe : And ſecondly, that Mrs Holt the plaintiff 
at the time of the promiſe was an infant of fifteen years 
of; age. 'The plaint i joins iflue upon the former point, 


and as to the plea of inſancy demurred. This cauſe was 
argued ſeveral times at the bar. Upon the firſt argument, 
the court were ſtrongly inclined with the plaintiff, becaule 
though tlie defendant would not have the ſame remed 
agaiaſt her by action for damages, yet they thought he 


court to compel a performance, the plaintiff being of the 
age of conſent, and that would be a ſufficient conſidera- 
tion; and therefore appointed an argument by civilians, 


Of A minor's contact, And they who argued for the 
defendant ſtrongly infified, that in the caſe of a contract 
per verba de ſutur9 (as this was), there was no remedy 
given againic @ perton of full age in the ſpiritual court, 
but oaly an admonition: And the only reaſon why they 


fenti was becauſe that is looked upon among them to be 
ipſum mar ini, and they only decree the formality of 
a folemnization in the face of the church. Aſter their 

arguments, it was ſpoken to again. And now this term 
Reymond chief juſtice delivered the reſolution of the court: 
'T he objection in this caſe is, that the plaintiff not be- 
ing bound cguaily with the defendant, this is zudum pac- 
tun, and the celendent cannot be charged in this action. 
Formerly it Was made a doubt by my lord Vaughan, 
whether any action couid be maintained on mutual pro- 
miles to marry; but that is now a point not to be diſ- 
puted. And as to the preſent caſe, weſhou}d have had 
Wo difficuity in giving judgment for the plaintiff, if we 
could have been ſatisficd by the arguments of the civi- 


remec) 


ſhall be ſuſicient evidence of a promiſe on her part. Read. 
Tit, Marriage. | | 
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remedy, tho' not by way of action for damages, could be 
had againſt her. But ſince they ſeem to have no prece- 
gent in the caſe, we muſt conſider it upon the foot of the 
common law. And upon that the ſingle queſtion is, 
whether this contract, as againſt the plaintiff, was abſo- 
Jutely void. And we are all of opinion, that this contract 
is not void, but only voidable at the eleftion of the in- 
fant; and as to the perſon of ful] age, it abſolutely binds. 
The contract of an infant is conſidered in law, as 6iFer- 
ent from the contracts of all other perſons. In ſome caſes 
his contract ſhall bind him: ſuch is the contract of an 
infant for neceſiaries, and the law allows him to make this 
contract, as neceſſary for his preſervation ;z and therefore 
in ſuch a caſe a ſingle bill thali bind him, though a bond 
with a penalty ſhall not. Where the contract may be for 
the benefit of the infant, or to his prejudice; the law fo 
far protects him, as to give him an opportunity to conſi- 
der it when he comes of age: and it is good, or voidable 
at his election. But tho? the infant hath this privilege ; 
yet the party with whom he contracteth, hath nat: he is 
bound in all events. And as marriage is looked upon as 
an advantageous contract, and no diſtinction holds whether 
the party ſuing be man or woman, but the true diſtinction 
whether it may be for the benefit of the infant; we think, 
that though no expreſs caſe upon a marriage contract can 
be cited, yet it falls within the general reaſon of the law 
with regard to infants contracts. And no dangerous con- 
ſequence can follow from this determination, becauſe. 
our opinion protects the infant even more than if we rule 
the contract to be abſolutely void. And as to perſons 
of full ape, it leaves them where the law leaves them, 
which grants them no ſuch protection againſt being drawn 


into inconvenient contracts. For theſe reaſons we are all | = 
of opinion, that the plaintiff ought to have her judgment 5 he 
upon the demurrer. Str. 937. „ be 
7. E. 3 An. Hatton and Mansfieid, It was held by Holt vyhat conſent 5 
chief juſtice, that if there be an expreſs promiſe by the ſhall amount to bt 
man, and it appear the woman countenanced it, and by a contract. i 
her actions at that time behaved herſelf as it ſhe agreed to 1 
the matter, although there be no actual promiſe, yet that 7 


But if the one only promiſeth, and the other doth not, 
either expreſsly, or by implication : this is a contract that 
waiks upon one leg, and conſequently not of any force. 


— . 0 
nor roger Fo, Sz 


Ayl. Parerg. 246. 
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Panns, whats 


Previous notice. 


Where. 


| When. 


the time or morning ICI VICE) or of the evening ſervice if 


Martiage. 


III. Of banns. 


1. Bann, is a Saxon word, and hgnifieth a procla. 
mation. 


matrimony between any perſons vihatloever, unleſs the 
ſhall ſeven days at the leaſt before the time required for 
the firſt publication, deliver or cauſe to be delivered to 
him a notice in writing of their true chriſtian and fir. 
names, and of the houſes of their reſpe ive avodes within 
ſuch pariſh chapelry or extraparochial place where the 
| banns are to be publiſhed, and of the time during which 
they have inhabited or lodged in ſuch houſes reſpectively, 
2⁵ G. 2. „ 33. . 2. 

. And all barns of matrimony ſhall be publiſhed i ig 
the pariſh church, or in ſome publick chapel wherein 


banns of matrimony have been uſually publiſhed, of the 


pariſh or chapeiry wherein the perſons to be married ſhall 


dwell. 260. 2 3% 1 1 


And where the perſons to be married ſhall dwell in 


divers pariſhes cr chapelries, the banas ſhall be publiſhed 


in the church or chape] belonging to ſuch pariſh or cha- 
pelry wherein each of the ſaid perſons ſhall dwell. 14. 


And where both or either of the perſons to be married |} 


ſhall dwell in any extraparochial place (having no church 


or chapel herein banns have been uſually publiſhed), 


then the banns ſhall be publiſhed in the pariſh church or 


chapel belonging to ſome pariſh or chapelry adjoining to 


ſuch extraparochial place, 1d. 


Note, that all pariſhes where there ſhall be no 3 
church or chapel belone ing thereto, or none wherein di— 
vine ſervice ſhall be uſually celebrated every ſunday, may 


be deemed extraparochial places for the purpoſes of this 
act, but for no other purpoſe, ſ. 5. 
| Provided, that after the ſolemnization of any marriage 


under 2 publication of banns, it mall not be neceſſary in 
do rh ſuch marriage, to give any proof of the actual 


velling of the parties in the reſpective pariſhes or cha- 


| SR wherein the banns of matrimony were publi ſhed; 
nor ſhall any evidence in ſuch caſe be received to prove 


the contiary, in any ſuit, touching the validity of ſuch 
me rave. . 10. 


i And ihe faid banns ſhall us publiſhed upon three 


lundays preceding the folemnization of marriage, during 


there 


. No minifter ſhall be obliged to publiſh the bang of 


Marriage. 
there be no morning ſervice in ſuch church or chapel on 
any of thoſe ſundays, immediately after the ſecond leſſon. 


„ 23 61h. 

5. Raynolds, Whilſt the marriage is contracting, the proddamatlas 
miniſters ſhall inquire of the people by three publick RE 
hanns, concerning the freedom of the parties from all 
lawful impediments. And if any miniſter ſhall do other- 
wiſe, he ſhall be ſuſpended for three years. Lind. 271, 

Nubr. And the curate ſhall ſay aſter the accuſtomed 
manner: I publiſh the banns of marriage between M. 

& of — — and N. of lf any of you know 
« cauſe or juſt impediment why theſe two perſons ſhould 
« not be joined together in holy matrimony, ye are to 
« declare it. This is the firſt (ſecond, or third) time 
= A oO hs „„ 

6. And in cafe the parents or guardians or one of them, nj. or pa. 
of either of the parties who ſhall be under the age of rents or guar- 
twenty one years, ſhall openly and publickly declare or ns. 
cauſe to be declared in the church or chapel! where the 
banns ſhall be ſo publiſhed, at the time of ſuch publica- 
tion, his diſſent to ſuch marriage; ſuch publication of 


banns ſhall be void. 26 G. 2. c. 3. ſ. J SRC 
7. Rubr. And where the parties dwell in divers pa- Certificate, 
riſhes, the curate of the one pariſh ſhall not ſolemnize wy 
matrimony betwixt them, without a certificate of the banns 
being thrice aſked, from the curate of the other pariſh. 
And by the 26 Ges. 2. c. 33. Where the banns ſhall be 
publiſhed in any church or chapel belonging to any pariſh 
adjoining to any extraparochial place as aforeſaid, the 
miniſter publiſhing ſuch banns ſhall in writing under his 
hand certify the publication thereof, in ſuch manner as if 
either of the parties to be married dwelt in ſuch adjoining 
partſh,. f. 1. 5 VVV 
The form of which certificate may be to this effect: 
« I do hereby certify, that the banns of marriage between 
« A. B. of the pariſh of Orton in the county of Weſt. 
«© morland, and C. D. of the-pariſh of Ravenſtondale in 
the Eounty aforeſaid, have been duly publiſhed in the 
e pariſh church of Orton aforeſaid, on three feveral ſun- 
e days, to wit, Oct, 27. Nov. 3. and Nov. 10. now laſt 


« paſt; and that no cauſe or juſt impediment hath been 


** declared, why they may not be joined together in holy 
66 matrimony, Witneis my hand, Nov. 13. 1762. 
LE , Ri, Barn; ©: 
Vicar of Orton aforeſaid.” 


VV. of 
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Who may grant. 


Parxtage 


V. Of li cence. 


1. Some have queſt] oned the bi ſhop? s power to prank 
licences for marrying without banns firſt publiſhed ; be. 
cauſe this is diſpenſing with an act of parliament: for the 
marriage othce, which requires banns, is part of the ſta- 
tute law: Nut this power of diſpenft ting 1 is granted to the 
biſhop by ſtatute law too, viz. by the 25 H. 8. c. 21. by 
which all biſhops are allowed to diſpenſe as they were 
wont to do; and ſuch diſpenſations have been granted 
by biſhops, ever ſince archbifhop Mephan' s time at leait, 


Jobnſ. 194 


By Cone 101. No faculty or licence ſha!l be pranted 
for ſoiemnization of matrimony without publication of 
banns, by any perſon exercifing any eccicitaltical juriſ- 


diction or claiming any privileges in the right of their 


churches; but only by ſuch as have epiſcopal authority, 


or the commiſſary for faculties, vicars general of the 


| archbiſhops and biſhops ſede plena or ſede vacante, the 
guardian of the ſpiritualties, or ordinaries exerciſing of 


right epiſcopal Juriſdiction | in the ſeveral. Juriſdictions re- 
| ſpectively, 


To whores 


And by the 26 C. 2. c. 33. No ſurrogate deputed by 
any eccleſiaſtical judge, who hath power to grant licences | 
of marriage, ſhall grant any ſuch licence before he hath | 


taken an oath before the ſaid judge, faithiully to execute 


his office according to law, to the beſt of his knowledge, WM 
and hath given ſecurity by his bond in the ſum of 100l | 
to the biſhop of the dioceſe, for the due and faithful „ 
cution of the ſaid office, ſ. 7. 


2. And no licence ſhall be granted, but unto ſuch per- 


| ſons only, as be of good ſtate and quality. Can. 101. 


Security to be 
given, and oath 
do be made. 


3. And no licence ſhall be granted, but upon good 
caution and ſecurity taken. Can. 101 _ 


Which ſecurity ſhall contain theſe conditions: I. T het 


at the time of granting ſuch licence, there is not any im- 
pediment of precontract, conſanguinity, affinity, or other | 
 lawſul cauſe, to hinder the ſaid marriage. 2. That there 
1s not any controverſy or ſuit depending i in any court, be- 


fore any eccleſiaſtical judge, touching any contract or 
marriage of either of the taid parties with any other. 3. 


That tney have obtained thereunto the expreſs conſent ok 


their parents (if they be living}, or otherwiſe of their 
guardiaus or governors. Laitly, that they ihall celebrate 


the ſaid matrimony publickly in the pariſh church or 
chapel 


* 


Marriage. 
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chapel where one of them dwelleth, and in no other place, 


and that between the hours of eight and twelve in the 
forenoon. Can. 102. 
And for the avoiding of al! fraud and conte fön in the 


obtaining of ſuch licences and diſpenſations; before ſuch 


Jicence ſhall be granted, it ſnall appear to the judge by 
the oaths of two ſufficient witneſſes, one of them to be 
known either to the judge himſelf, or to ſome other per- 


ſon of good reputation then preſent, and known likewiſe 


to the ſaid judge, that the expreſs conſent of the parents, 
or parent (if one of them be dead), or guardians or guar- 
dian of the parties, is thereunto had and obtained : And 
furthermore, that one of the parties ſhall! perſonally 
ſwear, that he believeth that there is nolet or impediment 
of precontract, kindred, or alliance, or of any other law- 
ful cauſe whatſoever, nor any ſuit commenced in an 


eccleſiaſtical court, to bar or hinder the proceeding of the 


ſaid matrimony, according to the tenor of the aforeſaid 
licence. Can. 103. 

But if both the parties which are to marry, being in 
widowhood, do ſeek a faculty for the forbearing of banns ; 


then the clauſes before mentioned, requiring the parents 


conſents, may be omitted: but the pariſhes where the 

dwell, both ſhall be expreſſed in the licence, as alſo the 
pariſh named where the marriage ſhall be celebrated. And 
if any commiſſary for faculties, vicars general, or other 
the ſaid ordinaries ſhall offend in the premiſſes or any part 


thereof; he ſhall for every time ſo offending be ſuſpended 
from the execution of his officefor the ſpace of ſix months; 


and every ſuch licence or diſpenſation ſhall be held void 


to all effects and purpoſes, as if there had never been any 


ſuch granted; and the parties marrying by virtue thereof, 
ſhall be ſubject to the puniſhments which are appointed 
for clandeſtine marriages. Can. 104. 


Which clauſe declaring the licence void to all effefls and 


purpoſes as if there had never been any ſuch granted, ſeemeth 


to render it a matter of great importance that the afore- 


ſaid prerequiſites be ſtrictly obſerved ; for altho* before 


the ſtatute of 26 G. 2. only the licence in ſuch caſe was 


void, and the parties marrying by virtue thereof were liable 


to be puniſhed as for a clandeſtine marriage, yet now by 


the ſaid ſtatute the marriage allo will be void, and the other 


conſequences of clandeſtine marriages, will enſue. 
4. By the 5 W. c. 21. For every ſkin or piece ef vel- 
lum or parchment, or ſheet or piece of paper, upon which 


StamPe 


any licence for marriage ſhall be ingroſſed or written, ſhall 


de paid a ſtamp duty of 55. 1. 3. — 
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Licence where 
to run. 


either of the parties ſhall dwell in an extraparochial place 
having no church or chapel wherein banns have been 
uſually publiſhed, than in the pariſh church or chapel he. | 
| longing to ſome pariſh or chapelry adjoining to ſuch ex. | 


Marriage. 


© No licence of marriage ſhall be pranted by any | 


archbiſhop, biſhop, or ©: ber ordinary or perſon having 


authority to grant the ſame, to ſolemnize any marriage in | 
any other church or chapel, than in the pariſh church |} 
or publick chapel.of the parith or chepelry, within which | 


the uſual place of abode of one of the perſons to be mar. 
ried hall have been for the ſpace of four weeks immedi. 
ately bcfore the granting ſuch licence; or where both of 


_ trzparochial place; and in no other Place whatſoever, 


26 C. 2. c. 33. ſ. 4 


Provided, that hats the marriage is by licence, it ſhall 


not be neceſſary, in ſupport: of ſuch marriage, to give 
any proof that the uſual place of abode of one of the par- 
ties for the ſpace of four weeks as aforeſaid, was in the 
pariſh or chapelry where the marriage was ſolemnized; 


nor ſhall any evidence in ſuch caſe be received to prove 
| the contrary, in any ſuit touching the validity of ſuch 
marriage. ſ. 10.— That is to ſay, this ſhall not avail ſo 
as to render the marriage null and void: but nevertheleſs, 
the ſurrogate who granteth ſuch licence contrary to the 


tenor of this act, ſeemeth to incur the violation of his | 


_ oath, and forfeiture of his bond given to the ſpiritual 


judge; ; and is liable to be otherwiſe puniſhed for his con- 
tempt of the law. 


Alſo this ſhall not extend to deprive the archbiſhop of 


Canterbury, and his proper officers, of the right which 


hath hitherto been uſed; in virtue of the ſtatute of the 


25 H. 8. c. 21. of granting ſpecial Licences to marry at 


any convenicnt time or place, E 8, 


By which ſtatute of the 25 H. 8. power is given to the 
archbillion of Canterbury, to grant faculties, diſpen1a- 
tions, and licences ; as the pope had done before. And 
by the ſame ſtatutes it is enacted, that all children pro- 


created after ſolemnization of any marriages to be had by 
virtue of a licence or diſpenſation from the archbiſhop of 


Canterbury, ſhall be admitted reputed and taken legiti— 


* 


Ferging licence. 


mate in all courts and other places, and inhetit the inhe- 


ritance of their parents and anceſtors. 


counterteit any ſuch licence of marriage; or cauſe or pro- 
cure the ſame to be done; or aſſiſt therein; or utter or 


publich the fame as true, knowing the fame to be file, 
altered,- 


6. If any perſon ſnall falſly make, YL forge or 


Marriage. 
altered, forged, or ceunterfeited: he ſhall be guilty of 
felony without benemt of clergy. 26 C. 2. c. 33. . 16. 


V. When and where to be Solemnized; and therein of 
clandeſiine Marriages. 
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1. In all caſes where banns ſhall have been publiſhed, eee and 
the marriage ſhall be folemn#zed in one of the pariſh Were. 


churches or chapels where ſuch banns have been pub- 
liſhed, and in no other place. 26 C. 2. c. 33. f. 1. 
And no licence marriage ſhall be ſolemnized in any 


other church or chapel, than where the uſal place of abode 


of one of the parties hath been for the ſpace of four weeks 

next before the granting of ſuch licence. ſ. 4. 
And by Can. 63. Every miniſter who ſhall celebiate 

marriage between any perſons contrary to the canons 


aforeſaid, or any part thereof, under colour of any pecu- 


liar liberty or privilege claimed to appertain to certain 
churches and chapels, ſhall be ſuſpended for three years, 
by the ordinary of the place where the offence ſhall be 
committed; and if any ſuch miniſter ſhall afterwards re- 
move from the place where he hath committed the fault, 


before he be ſuſpended; then thail the biſnop of the 


dioceſe, or ordinary of the place Where he remaineth, up- 


on certificate under the hand and ſeal of the other ofdis | 


nary from whoſe juriidict. on he removed, execute that 


| cenſure upon him. 


By a conſtitution of arch biſkop Reynolds. Matrimony 


ſhall be ſolemnized reverently, and in the face of the 
church. Lind. 271. 


And by the words in the beginning of the office of 
matrimony? it is ſuppoſed to be done in the preſence of the 


| congregation. | 


And in the caſe of a marriage by licence, it is required 
by Can. 62. that the ſame ſhall be ſolemnized between the 
hours of eight and twelve 1 in the i enoon: And in time of di- 
dine ſervice. 


2. Stratford, Perſons tra matrimony, and cauſi 71g Eceleſiaſtical 


the ſame to be ſolemnized, knowing ary canozical impediments in 
that behalf, or having ſtrong preſumption thereof ; ſhall ipſo facto 
incur the ſentence of the greater excemmunication. Lind, 277. 

Mepham. Every prieſt, wha ſhall preſume to celebrate ma- 
trimony any where ſave in the pariſh church { where one of the 


parties or their friends do inhabit; Fohnf, ] witheut the ſpe- 
Cal licence of the dioceſun; or who ſhall be are thereat ; ſhall 


be ſuſpended from bis effice for a ue, year. Lind. 274. 
4 Stratford. 


puntſhment ok 
clandeſtine 
marriages? 
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without a faculty or licence, or without banns publiſbed; neither 


heuer, join any perjons ſo licenſed in marriage at any un- 
fea) nabls times, but oniy between the hours of eight and twelve 


churches or chapels where one of them dwelleth, and likewiſe in 
ume of divine ſervice; nor when banns are thrice aſted (and 


nors of the parties io be married, being under the age of twenty 


frequently mect with abſolutions of clergymen who had 


Marriage. 


| Stratford. The foregoing conflitution ſhall be extended ty dhe beg 
chapels, having of old time had parochial rights and the prieſt penſat! 
ſhall incur the ſaid pain ipſo facto. Lind. 277. which 
| | 

Of old time] That is for forty years at leaſt. Id. | ory 


Stratford]. Prieſis, who ſhall knowingly make folemnizatin | Wi 
of marriages prohibited, or of lawful matrimony between hers very V 
than their own pariſhioners, without the licence of the dioceſant, n 

or of the proper curates of the perſons contracting; alſe they | . 
who ſpall cauſe by force or fear clandeſtine marriages to be ſo- wen 
lemnized in churches oratories or chapels, or ſhall bepreſen I bub 
thereat, knowing the ſame ; ſhall incur the ſentence of the greater anc 
OOPS © | . . . 
excommunication, and be otherwiſe puniſhed as the law directis. 1 * 
Lind. 270. 5 Po Tie A 
Betrceen others than their own pariſhioners ] That is, where the! 
neither of the parties is of their own pariſh. Id. no 

1 8 e . 5 con 
Mitbout the licence of the dicceſans| Who having cure 999 
throughout the whole dioceie, have power to grant li- gen 
Cences in all places within their dioceſe, IT. Wh 
3 3 C . iror 

OE Or of the proper curates 3 4 Nat Is, as to their own pa- pha 
_ riſhioners only. Id. = mY 


: Or ſhall be prefent thereat] And ſuch perſon would not gat 
be admitted in the fpiritual court to prove ſuch marriage, 


until he ſhould be legally abſolved from the ſentence in- A :: 


curred thereby, | „ 
Canon 62, NV miniſter, upen pain of ſuſpenſion for three | 
years ipſo facto, ſhall celebrate matrimony between any perſons, 


ſhall any minifler, upin the like pain, under any pretence what- 
in the forenconu, nor in any private place, but either in the 


no licence in that reſpect neceſſary) before the parents or gover- 


and one years, ſhall either perſonally, or by ſufficient teſtimeny, 
ſignify to him their conſent given to the ſaid marriage. 


Upon pain of ſuſpenſion] In our eccleſiaſtical records, we 


celebrated marriages clandeſtinely ; and fo late as arch- 
biſhop Sancroft's time, we find the intire proceſs of ſuch 
an abſolution: but in the more ancient regiſters, towards 


to 1 


 _ Marriage. 


he beginning of the reformation, one and the ſame diſ- 
enſation iſſued, for the miniſter and the two parties; 
which fort (as well as ſeparate diſpenſations) are very 
common in our books. Gulf. 425. 


Without a faculty or licence] Such faculties have been 
very various, in point of extent; in many inſtances rg- 
quiring a publication, ſometimes once, and diſpeniing with 


wo; in other caſes twice, and diſpenſing but with one; 


:nd again in other caſes expreſsly requiring all the three 
publications, and diſpenſing only with time or place, In- 
ſtances of all which, eſpecially before the reformation, 
re very common in our eccleſiaſtical records. Gif, 425. 


At any unſeaſonable times] That is, of the day, not of 


the year; concerning which latter head, there ſeem to be 
no prohibitions expreſſed, or plainly ſuppoſed, in our 


conſtitutions or canons, But there is a place in Lind- 
od, which not only implies a prohibition of times in 
general, but expreſs|y mentions the times prohibited. 
Which is, that the ſolemnization of marriage cannot be 
from the firſt ſunday in advent, until the oCtaves of epi- 
phany excluſive; and from ſeptuageſima ſunday to the 


firſt ſunday after eaſter incluſive; and from the firſt ro- 


zation day, until the ſeventh day after pentecoſt incluſive: 


altho* marriage may be contracted within theſe times. Gibſ. 


430. Lind. 274. Hl. Par. 364. 5 5 
It is alſo certain, that a diſtinction of times hath been 
obſerved, as the law of our reformed church; not only 


from the clauſe which we may obſerve in ſeveral licences 


in our books, guocungue anni tempere; but alſo from a re- 
markable diſpute which happened in archbiſhop Parker's 


time, between the maſter of the faculties and the vicar 


general, whether the firſt only, or the ſecond in conjunc- 

tion with him, had a right to grant licences on that par- 

ticular head, Gibſ. 430. ; „„ io, 
And after that, in archbiſhop W hitgiir's table of fees, 


there is firſt a fee for a licence to folemnize matrimony 
without banns, and afterwards a fee for a licence to ſolem- 


nize matrimony ix the time of prohibition of banns to be pub- 
liſhed. 
Which point is further confirmed, by the attempts that 
have been made in pariiament and convocation, to take 
away that diſtinction of times: Ia parliamenr, inthe x7th 
of Elizabeth, a bill was depending, intitled, an act de- 


claring marriages lawful at all times: And in convoca- 


tion, in the year 1575, the laſt of the articles preſented 


to 
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Pecuniary for- 
teiture. 


Marriage. 


to the queen for confirmation (but by her rejected) 
that the biſhops ſhall take order, that it be publiſhed ang 
declared in every pariſh church within their dioceſe | 
fore the firſt day of May next coming, 
be ſolemnized at all times of the year. Which goes fur. 
ther than what had been projected upon that head in the 
year 1562, when the ſcheme intended to be offered tg 
the parliament or convocation or both, was, that it ſhal 


be lawful to marry at any time of the year without 6jc. 


A be- 


penſation; except it be upon chriſtmas day, eaſter day | 
and ſix days going before, and upon whitſungay. Ci. 


1 


But theſe diſtipctions, being invented only at firſt as x 


fund (among many others) for difpenſations, and being 


built upon no rational foundation, nor upon any law of 


| c 
the church of England, have vaniſhed of themſelves; 


a 


and jt may be juſtly queſtioned, whether if a miniſter 


ſhall refuſe to mariy any perſons within the times pre. 


tended to de prohibited, an action upon the caſe would | 


not lie againſt him for ſuch refuſal; for ſuppoſing that 


heretofore any pop:iin canons, importing ſuch prohibition, | 


were received in this kingdom; yet now they can be of 
na force, as being contrary to the common law, which 
for the benefit of the ſubject, and in fivour of the natural 


rights of mankind, and for the public emolument, al- 


? 


loweth matrinony at all times of the year without re- 
ſtraint. 

Before the parents or governors fhait fignify their conſents) 
But by the 26 G. 2. c. 33. no miniſter ſolemnizing mar- 


riages between perſons, both er one of whom ſhall be 


under the age of twenty one years, after banns publiſhed, 
Jail be puniſhable by ecciciiaſtical cenſures for ſolem— 
nizing ſuch marriages without conſent of parents or guar- 
dians whoſe conſent is required by law, unleſs he ſhall 
have notice of the diſſent of ſuch parents or guardians, 
1. 1 | 


15 3. By the 67 W. c. 6. No perſon ſhall be married at 


any place pretending io be exempt from the viſuation of the biſpo 


of the dicteſe, without a licence, except the banns ſhall be pub- 


. liſhed and certified according to law; and every parſon, vicar, 


and curate, who ſhall marry any perſons contrary to the true in- 


tent hereof, ſhall forfeit 1c, half to the king, and baif 1. 


him that will ſue in any of his majefly's courts of record; and 
for the ſecond offence, ſhall be ſuſpended from his Mice and be- 
nefice for three years, ſ. 52 
And by the 7 & 8 . c. 35. Every parſon, 
curate, who ſhall marry any perſons in any church er 


vicar, 0 
chapel , 
exenift 


that marriage may 


that, 

A. 
bann. 
1. Wm: 


Marriage. 


rempt or not exempt, or in any other place whatever, without 
tublication of banns, or without licence, ſpall forfeit 10010, 
L. 2. | 

And every par ſon, vicar, or curate, who ſhall ſubſtitute or 
mmploy, er knowingly and wittingly fhall ſuffer and permit, 
any other mini/ler to marry any per jons in any church or choyel 
1 ſuch parſon vicar or curate belonging or appertaining, with- 
out publication of banns er licence; ſhall forfeit 100 . x. 

The ſaid forfeitures to be half ts ihe bing, and Half to him 
that ſhall fue, 1. 3. Mm 


And every man ſo married with:ut licence or publication of 


tanns ds afareſaid, ſha!l forfeit 101, to be recovered with cofts 


in manner as aforeſaid, by him who ſhall ſue : and every jexton 
or pariſh clerk, or other perſon acting as ſexton or pariſh clerks 
who ſhall knowingly and wittingly aid promote and affift, a' ſuch 
marriages fo celebrated without banns or licence as aforeſend, 


fall for fert 5 l, to be recovered with ceſis of ſuit in manner as 


fireſaid, by him who ſhall ſue. 1.4. : 
And by the 10 An. c. ig. I/hereas great lofs hath hap + 
tened of the duties upon ſiamped vellum parchment and paper, 
and other inconveniences daily grow from clandeſtine marriages z 
it 1s enated, that every par ſon vicar or curate, or other perſon 
in holy orders, bencficed or not beneficcd, who ſball marry an 
ferſon in any church or chapel, exempt or not exempt, or in 
ory other place whatſoever, without publication of ban's, or 
without licence from the proper ordinary, fhall forfeit 100 l, 
with full c:/ts, half to the queen, and half to him that will ſue 
in any of the courts of record at IVeſtminſler ; and if ſuch of- 
fender ſhall be a priſoner in any priſon or gavl (ether than a 


cunty gael) at the time of ſuch offence committed, and ſhall be 


uh convicted theres, then upon oath made of ſuch impriſon= 


ment before one of the judges, and upon producing a copy of the 


record of ſuch conviction to be litetuiſe proved upon eat) before 
the [aid judge, he ſhall grant his warrant te the Reeper of the 
gal or priſon where ſuch offender is a priſoner, to remove him 
ts the al of that county where he is a priſoner, there to re= 
main charged in execution with the penalty inflifled by this act, 
ard with all and every the cauſes of his former impriſonment : 
And if any gaoler 0 keeper of any priſon, ſhall be privy to, or 


«inwingly per mit any marriage to be ſelemnixed 1n the aid | 


priſen, before publication of banns or licence as aforeſaid; be 
Lal. forfeit 100 I, to be recovered and difiributed as afore- 
ſad, | 8 | 176. | | | | 
Jauing nevertheleſs, to all archbiſheps, biſhops, archdeacons 
ond other ordinaries, their vicars-general conimiſſuries and i- 


dale, the Jree exerciſe of all eccleſtaflical juriſdiction, and full 
8 F t 8 | 
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ſaid ſtatute a penalty of 101 is inflicted on every man who 


ba and his wife had been cited into the ſpiritual court, | 
for being married before eight in the morning, without licery | 


riage. And, 3. Suppoſing they have a juriſdiction either 
way, whether that juriſdiction is taken away by the | 
act of parliament, which hath inflited a penalty of 10], | 


this matter; ſecondly, whether there was a proper authc- | 


thoſe which any way relate to this matter are the canons 
62, 101, 102, 103, and 104. In the four firſt of Which, 


power to bind the laity: And we are all of opinion, that 


to be conſidered is, whether laying aſide the canons ot 


Marriage. 


power and authority of inflicting all ſuch pains and cenſuris fo 
this or any other crime or crimes, as they might have done if 
this act had not been made. ſ. 177. 
And provided, that the ſaid proviſion for marriages dh ny 
extend to that part of Great Britain called Scotland, ſ. 176. 
Upon the aforeſaid ſtatute of the 7 & 8 . c. 35. 4 
in the caſe of Middleton and his wife againſt Croft, . 1; 


G. 2. In prohibition ; The plaintiff declared, that by the 


marries without licence or banns, notwithſtanding which, 
or banns, contrary to the canon, which fixes the time to 


be between eight and twelve, and requires a licence or 
banns ; that they are lay perſons, not bound by the ca. 


non, and therefore pray a prohibition, The defendant, 


as to the contempt, pleads not guilty; and for a conſul. | 


tation, demurs. And after ſeveral arguments at the bar, 
lord Hardwicke chief juſtice this term delivered the reſo- 


lution of the court: —In this caſe three queſtions have 
been made; 1. Whether by the canons of 1603, lay per- 
ſons are puniſhable for a clandeſtine marriage. 2. If not, 


whether by the canon law anciently received, the ſpiritual 


court hath a juriſdiction to proceed for a clandeſtine mar- | 


As to the firſt : two things are conſiderable, firſt, u he- 
ther the laity are within the words of thoſe canons as to 


rity to bind the laity, if the words do extend to them, 
And as to the queſtion, whether the words take them in; 


there are no words that affect the parties contracting: In- 
deed in the zoth there are words relating to the married 
perſons, but they relate only to marriages under void of 
irregular licences, which is not this caſe: And therefore 
upon this point we are all of opinion, that lay perlons 
are not within the words of the canons of 1603. The 
next point is, whether the makers of thoſe canons had 2 | 


proprio vigore the canons of 1603 do not bind the Jaity ; | 
I ſay, proprio vigore, becauſe foaie of them are only de- 


claratory of the ancient canon law, The ſecond point 


1603; 


l. 18.) 


— 
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1602, the ſpiritual court hath any juriſdiction under the 
former canon law received and allowed, to ptoceed againſt 
the plaintiffs for a clandeſtine marriage: And we are all 
of opinion, that in this reſpect their juriſdiction is well 
founded. And as to the third point, whether the ſtatute 
of the 7 & 8 W. hath by inflicting that penalty taken 
away the juriſdiction of the ſpiritu ] court; it is to be ob- 
ſerved, that as to the woman, ſhe indiſputably remains 
ſubject to the eccleſiaſtical juriſdiction, for the penalty is 
only upon the man; but as to the man likewiſe, we are 
all of opinion, that the eccleſiaſtical juriſdiction is not 
taken away by the ſtatute, but that both the juriſd'ctions 
do well ſtand together. And upon tne whole we are of 
opinion, that there ought to go a conſultation as to all 
the points of the ſuit below but one, which is, the hour 
at which the marriage 1s alledged to have been had. Now 
as the confining marriages to be between eight and twelve 
in the morning, 1s only a regulation introduced by the | 
canons of 1603, which we have determined do not bind Fo : 
in this caſe ; it is of conſequence, that the ſpiritual court — 
be reſtrained from making that an ground of their pro- 

ceecings, In this reipect therefore, the prohibition muſt. 

ſtand, and a conſultation mult go for the reſt, Str. 1056. 
5 5 | | 

4. By the 26 G. 2. c. 33. If any perſon ſhall ſolem- Fedony. 
nize matrimony in any other place than a church or pub- 

lick chapel where banns have been uſually publiſhed, un- 

leſs by ſpecial licence from the arcibi{hop of Canterbury; 

or ſhall ſolemnize matrimony wichout publication of 

banns, unleſs licence be firſt had from ſome perſon hay= 

ing authority to grant the ſame ; every perſon knowingly 

and wilfully fo offending, and being lawfully convicted 

thereof, ſhall be adjudged guilty of felony, and tranſ- 

ported for fourteen years. f. 8. (Except in Scotland, 

and except the marriages of quakers or Jews as aforeſaid. 


The proſecution for ſuch felony to be commenced Marriage to be 

within three years after the off-nce committed. f. 9. void. | 
5. T. 9g An. Haydon and Gould. Before the del-gates, 

It appeared that Haydon and Rebecca his wife were ſab- 

batarians, and were married by one of their miniſters in a 

ſabbatarian congregation : the form in the common prayer 

book was uſed, except the ceremony of the ring. They 

lived together as man and wife for ſeven years, and then 

Rebecca died. Whercupon Haydon took out letters of 


adminiſtration to her. But Gould and Margaret his wife, 


"2 Who 


legal marriages. And it is obſerved in that caſe, that an 


_ _ thirds, and the like, as attended. marriages duly folemivis. 


Marriage. 

who was ſiſter to Rebecca, ſucd a repeal, ſuggeſting tha 
Rebecca and Haydon were never married. And it ap- 
pearing that thegniniſter who married them was a mere 
layman, and not in orders, the letteis of adminiſtration 
which had been granted to Haydon as her huſband were 
repealed and anew adminiſtration granted to the ſaid Mar- 
garet Gould her ſiſter. And this ſentence, upon an ap- 
peal, was affirmed by the court of delegates, For it was 
held, that as Haydon demanded a right to himſelf as hyf. 
band by the eccleſiaſtical law, he ought to prove himſelf 
a huſband by that law: And fo the court ruled. Ang x 
caſe was cited out of Swinburn, where ſuch a marriage 
had been ruled to be void, as to the Privileges attending 


act of parliament was thought neceſſary after the grend 
rebellion, to intitle people who had been married by jul. 


tices of the peace, to ſuch legal advantages of Gower, 


ed according to the rites of the church of England; and 


the act of the 7 8 V. c. 35+ ſcems to put this matter 
out of all doubt, which Jays a penalty on clergymen in 


eres if they celebrate marriage in a clandeſtine man- 


ner; for if the ſame privileges and advantages attended 
marriages ſolemnized by the diſſenters as thoſe celebrated 
according to the church of England, how eafily would that 
act be evaded or rather rendered of no effect. There would 
| then be no occaſion for licence or banns ; for making oath; 


or giving fecurity that there were no legal impediments: 


but every one might do what was right in his own eyes, 


who ſhould get himſelf admitted of a diſſenting Congrega- 
tion, Read. Tit. Marriage, 1 Salk, 119. 

But marriages by Romilh prieſts, whoſe orders ate 2c- 
ee ee by the church of England, have been deemed 
to have the effects of a legal marriage, at leaſt in ſome 


Inſtances; as in the caſe of Mr, Fielding, who was mar- 
ried by a Romiſh prieſt to Mrs, Wadſworth : This was 
held to be ſuch a marriage, as to make it felony in him 
to marry afterwards to the Cucheis of Cleveland, | Read, 


Tit, Mar. | | | 
And in IV i more eats; Af, 5 Ann. where the wife 
ſued in the ſp.ritual court for altmony, aud in fact the 


| huſband was an anabaptiſt, and altho' he hari a licence 
from the biſhop to merry, yet he martied this woman 
according to the forms of their own religion ; Holt chick 


Juke ice, upon the Prohibition, laid, By the canon Jaw, 


2 ROW” 


Marriage. 
\ contract per verba de preſenti is a marriage, ſo is a con- 


tract per verba de futuro if the contract be executed and he 
does take her; this is a marriage, and they cannot puniſh 


ſor fornication, but only for not ſolemnizing the mar- 


age according to the forms preſcribed by law, but not ſo 
is to declare the marriage void. 2 Salk. 438. 


But now by the 26 G. 2. c. 33. If any perſon ſhall bo- 95 


lemnize matrimony (except in Scotland, and except quakers 


and jews as aforeſaid) i in any other place than in a church 


or publick chapel where banns have been uſually publiſhed, 
unleſs by ſpecial licence from the archbiſhop of Canter- 


bury; or ſhall ſolemnize the ſame without lawful banns 
or licence : ſuch marriage ſhall be null and void to all in- 


tents and purpoſes whatſoever. ſ. 8. 


Except in Scotland] The paſſage into Scotland being left 
open by this act, many perſons have found their way thi- 
ther to be married, in a manner very clandeſtine and irre- 
gular, And there hath been diverſity of e con- 
cerning the validity of ſuch marriages. 

Lord Stair, in his Inftitutions of the law of Scotland, 
page 26, ſays, The public ſolemnity of marriage, is 


a matter of order, july introduced by poſitive law, for 


the certainty of ſo important a contract; but not eſſen- 
tial to marriage. T hence ariſes the diſtin&tion, of public 


or ſolemn, and private or clandeſtine marriages, And 
athough perions who act contrary thereto may be jultly 
puniſhed (as in ſome nations by excluſion of the iftue of 


ſuch marriages from ſucceſſion), yet the marriage cannot 
be declared void and annulled ; and ſuch excluſions ſeem 

ery unequal againſt the innocent children, But by the 
cuſtom of Scotland, cohabitation, and being commonly 


r:*puted man and wife, validates the marriage, gives the 


wie right to her thirds, who cannot be excluded there- 


from, if ſhe was reputed lawful wife, and not queſtioned 
during the huſband's life, till the contrary be clearly 


proved.“ 

Mr. Erſkine, in his Principles of the Jaw of Scotland, 
Pages 62, and 64, ſays, It is not neceſſary that mar- 
tage be celebrated by a clergyman. The conſent of 


parties may be declared before any magiſtrate, or ſimply 


before witneſſes. When the order of the church is ob- 


ſerved, the marriage is called regular; when otherwiſe, : 


clandeſtine, Towards a regular marriage, the church re- 
quires proclamation of banns in the churches where the 
bride and bridegroom reſide, Formerly, not only biſhops, 
but preſbyteries, aſſumed a power of diſpenſing with pro- 
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hath not been exerciſed ſince the revolution.“ 


p. 112, he ſays, Marriage i is perfected by ſole confent; 
for carnal] knowledge is only che conſummation of is 


marriage is that which is cel-brated by a miniſter of the 
eſtabliſhed church, or one having the benefit of the tole- 


regularly to be done thiee ſeveral Sundays, in the 
_churches reſpectively where the part es frequent divine 
ſervie-; but if they belong to an epiicopa]- meeting, it 


the er ſh churches where the parties reſide, and in 
caſe he miniſter of ſuch pariſh (hall neglect or refuſe to 


5 epiſcopal congrezation alone. But the public {ojemaiiy 


| cohabitation as man and wife, ſufficiently aſcertains the 
marriage, not called in queſtion during their joint lives, 
_ Thoſe marriages which are not ſolemnized according to 
the order of the church, are termed clandeſtine. Not- 
wichſlanding that clandeſtine mairiages are equally bind- 


the parties, who thereby act contrary to the order of 
law); theſe are impriſonment for three months and a pe- 
nalty upon the parties, with perpetual baniſhment or 


nizes the marriage. Of old, the parties loſt their re- 
_ who marry in England or Ireland, without proclamation 


of banns in due courſe, are ſubje& to the pains of clan- 


deſtine marriages, And the witneſſes to an FINE mar- 
riage are lubject to a fine.“ 


law, ſhall be ſuſtained in England, hath been doubted. 


And very learned men have queſtioned, notwithſtanding 
that ſuch marriages are valid by the law of Scotland, 
whether they are effective in England. Where parties 
are bound, by the laws of their own country, to execute 
any important act or contract with certain ſvlemnities; 
it is doubted whether they can elude their own law, b 
going 


Marriage. 
clamation of banns on extraordinary occaſions: but thi; 


In 47 Douall's Inſtitute of the law of Scotland, Vol, 1. 


Marriage is either ſolemn, or clandeſtine. A folemn 


ration act, after due prociamation of banns. This oupht 


mull be done in their congregation, and likewiſe in 


puvi:th the banns, it is declared ſuffcient, if done in the 
is only a matter of order, and not effential to marriage; 


and therefore by the law of Scotland, not only a marcia; 0 
ſolemnizen by any miniſter or prieſt is good, but Jil exile 


ing with ſolemn ones, certain penalties are impoſed upon 


other arbitrary puniſhment upon the perſon that ſolem- 


ſpective intereſts of jus mariti and 10 reliclæ; but that 
afterwards was altered. Perſons reſiding in Reotland. 


Put whether clandeſtine marriages in Scotland, of 
Engliſh parties, who reſort thither to evade the Kngliin 


Marricge. 
going purpoſely to another country where ſuch ſolemni- 
ties are not eſſential, and then returning immediately 
when the act is done, It is a queſtion of public law; 
ind the moſt celebrated writers 65 public law have 
holden, that ſuch an act is fraudulent; it is fraudem 


facere legi, which the laws of all nations diſallow, 
ſn the caſe of Robinſon and Bland, M. 1 G. 3. which 


was upon a ſecurity given in France” for money there 


loſt at play, wherein the locality of the tranſaction came 
in queſtion, there is an obiter obſervation of lord Mans- 
feld very remarkable, As to the money won at play, 


By the rule of the law of England, no action can be 
maintained for it. To this it has been objected, that 
the contract was made in France: Therefore the law of 
France muſt prevail, and be the rule of determination; 


by which law, it is alledged, that the money is there re- 
coverable before the marſhals of France, who can inforce 
obedience to their ſentences by impriſonment. I ad- 
mit that thete are many caſes, where the law of the 
place of the tranſaction ſhall be the rule: And the law 
of England is as liberal in this reſpeQ, as other laws 
are. It has been laid down at the bar, that a marriage 


in a foreign country muſt be governed by the law of 


that country where the marriage was had. Which, in 
general, is true, But the marriages in Scotland, of per- 
tons going from hence for that purpoſe, were inſtanced 


by way of example, They may come under a very dif- 


ferent conſideration ; according to the opinion of Hube- 
rus, p. 33. and other writers. No ſuch caſe hath yet 
been litigated | in England, except one, of a marriage at 
Oſtend; which came before lord Hard wicke; who or- 
dered t to be tried in the eccleſiaſtical court: But the 


young man came of ape, and the parties were married 


over again; and ſo the matter was never brought to a 
trial,” Bur. Mansf. 1079. 
But in Buller's law of Nik Prius, p p. IIZ. there is a 


ſhort note of a caſe wherein this point was afterwards 


determined, upon an appeal to the Delegates; viz. 


Compton and Bearcroft, 1 Dec. 1768. The appellant 
and reſpondent, both Engliſh ſubjects, and the appellant 


being under age, ran away without the conſent of her 


guardian, and were married in Scotland; and on a ſuit 


brought in the ſpiritual court to annul the marriage, it 


Was holden that the marriage was good.“ 


Ff4 OO Whire 
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fell, which ſaſt pariſh appealed to the quarter ſeſſions; 


. cially: That the pavper Abigail Tones, being, whilſt ſole, 


and regularly e celehtated ever fince; and wherein banns 


cient; and no act of Fenn was obtained for erecting 
the ſaid chapel, or for celebrating marriages there. The 
two orders being removed by certiorari into the King's 
8 bench, the only queſtion appeared to be, whether the 
marriage, upon the facts ſtated relative to the chapel, 


moved for a rule to ſhew cauſe why thcſe ordeis mould 


attempt to try a queſtion of ſuch ſerious conſequence, in 


orders admitted, that when the validity of a marriage un- 
der the marriage act becomes a queſtion in the cz fe of 1 
ſettlement, it is not neceſſary that there ſhould have bien 


Marriage. 


Where banns have been uſually publiſhed] E. 21 C. z. x 
and Northfield. Two juſtices of the peace had made an 
order to remove Abigail Jenes, widow of Joſeph Jonet, 


from the pariſh of King's Norton to the pariſh of Nor. 
and they confirmed the original order, and ſtated "BY 


a ſertled inhabitant at King's Norton in the year 1775 
intermerred with Joſeph Jones a ſettled inhabitant 
at Nor, ſeld, at Buerley- hill chapel, in the pariſh 
of Kinoſu ford in the county of Stafford, which 
was erected in the year 1765, and then duly con- 


ſecrat-d, and 16 which divine ſervice had been publicly 


of marriage had been affen puÞli ſued, and marriages cele- 
brated, previous to the marriage in qur:ſti-on : 4 Dat the 
ſaid cha be! was a new one, erected ſince the marriage act 


*y 
and not erected on the foundation of one that os an- 


was void by the proviſions of the ſaid act. On its being 
not be quaſhed, lord Mansfield ſeemed to diſcourage the 


a collateral way, on a ſettlement caſe; aod ſaid, he would 
turn the pariſh complaining of the removal, round, if he 
could. On ſhewing cauſe, the counſel in ſupport of the 


a ſentence of the ſpiritual coutt in order to intitle the 
parties intereſted to ſhew the nullity of ſuch marriage; 
but they contended, that the words uſuaily pubit/!, hed 0u2Nt 
to be conſtrued to mean uſually at the time when the mat 


rlage in queſtion took place. If ſo, there was enough 
ſtated in the caſe, for the court to conſider this as a cha 
pel in which banns had been uſually publiſhed. Tue 
word ien is nearly tantamount to 2/ualy; but, if it 


were not, yet as it is a rule that an order of ſeſſions is 


always to be ſupported, unleſs ſome thing appears ex- 


preſsly on the face of it which ſhews it to be agaiult law, 


the court would intend this to be ſuch a chapel as the act 


required. If the conſtruction 5 for on the other 
ſide ſhould prevail, chis act would prove a trap to cler- 
80 nen 


Marriage. 


eymen and innocent perſons, who could not de expected 
io ſearch into hiſtory, to diſcover the exact time when 
marriages firſt began to be celebrated in any particular 
chapel, It is hard perhaps to draw a line, but here a 
uſage is clearly eſtabliſhed long before this marriage 


took place. — On the other hand, avainſt the validity 


of the marriage, it was argued, that the act is to be con- 
ſtrued, as if the caſe had happened the day after it 
paſſed. Uſage ſince could not vary the caſey for to give 
ative to uſage, it muſt have a legal commencement. 


Arguments of hardſhip and inconvenience can only be re- 


ſorted to when the law is doubtful, but here the words 


of the ſtatute are clear. This is no more a trap, than any 
other prohibitory law. After the paſting of the act, no 
marriages have been aitempted to be celebrated in Ein 


coln's-Inn chapel, Gray's-Inn chapel, and many others, 
altho' they are old chapels, becaufe banns had not been 
uſually publiſhed in them; and it would be abſurd, if a 


chapel erected ſince the act ſhould be in a better ſituation - 


in that tefpect, chan thoſe which had exiſted long before. 
Lord Mansfield: For a long time I was much averſe 
to adetermination of this point, in ſuch a queſtion, and be- 
tween ſuch parties. But upon more conſideration, I think 
we ought now to decide it, If there has been an abuſe, 
we ought to ſtop it as early as poſſible. A delay might 
lead to a ſuppoſition that we doubt, where in truth we do 
not; and any ſubſequent inconvenience, in conſequence 
of our ſuppoſed doubt, might be chargeable upon us. 
The act cleariy meant chapels exiſting at the time, It 


ſays, the banns ſhall be publiſhed in the pariſh church, 


or in ſome public chapel belonging to fuch pariſh or cha- 
pelry, wherein the parties to be married ſhall dwell. 


There is no chapelry here. I am of opinion, that this 
marriage was void by the provieans of the ſtatute. 


Douglas, 634. 


Soon after this determination, a bill was s brought into 


parliament, and paſſed into a law, reciting, that whereas 
lace paſſing the act of 26 C. 2. divers churches and 


public chapels have been erected and conſecrated, and 
marriages ſolemnized therein, but by reaſon that in ſuch 
churches and chapels banns of matrimony had not been 


uſually publiſhed before or at the time of paſſing the ſaid 


act, ſuch marriages have been deemed to be void ; there- 


fore enacts, That all marriages ſolemnized or to be ſo- 


lemnized before Aug. 1. 1781, in any church or public 


chapel erected and conſecrated fince the making of the 


laid act, nal be as $900 and va! id | in law, as if they had 
bern 
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been ſolemnized in pariſh churches or public chapel; 


having chapelries annexcd, and wherein banns had been 


uſually publiſhed before or at the time of paſling the ſaid 
act: Andclergymen having ſolemnized the ſame ſhall be 
indemnified; and the regiſters that have been made of 


ſuch marriages ſhal! be removed to the pariſh church, and 


there kept as the regiſters ef ſuch pariſh, 21 G, % 
6. 53. „ 


[Note, this act relates only to marriages celebrated in 


_ churches or public chapels erected /ince the faid marriage 
act of 266. 2. Such as had been erected a longer or 


ſhorter time before, are not provided for by this remedial 


law. As to theſe, the matter is {till left open; which in- 


ciudes in it this important queſtion. How far the word 


uſualiy ſhall be underſtood to extend. 


Witneſſes pre · | 


ſe nts 


Impediments 


alledgel. the miniſter reciting the cauſes for which matrimony was 


VI. Form of ſolemnization. 


4; By the ſtatute of the 26 C. 2. c. 33. Al] marriages 
ſhail be folemnized in the preſence of two credible wit- | 
ne ſles at the leaſt; beſides the miniſter ; who ſhall fimm | 


their atteſtation thereof. ſ. 15. 


2. And at the time of the celebration of the marriage; 


ordained, ſnall ſay, If any man can ſhew any juſt cauſe 


«+ why they may not lawfully be joined together let him 
© now ſpeak, or elſe hereafter for ever hold his peace.“ 


Rubr. Z Do, 
And then, ſpeaking unto the perſons that ſhall be mar- 
ried, he ſhall tay ; © I require and charge you both, s 


ye will anſwer at the dreadful day of judgment when 


„ the ſecrets of all hearts ſhall be diſcloſed, that if either 
* of you know any impediment, why you may not be 
& lawfully joined together in matrimony, ye do now 


„ confeſs it; for be ye well afſured, that ſo many as ate 


© coupled together otherwiſe than God's word doth al- 


5 low, are not joined together by God, neither is their 
«& matrimony lawful.” Radon, hoon nn 

At which day of marriage, if any man do alledge and 
declare any impediment why they may not be coupled to- 


_ gether in matrimony by God's law, or the laws of this 
realm; and will be bound, and ſufficient ſureties with 
him to the parties, or elſe put in a caution (to the full |} 
value of ſuch charges as the perſons to be married do 


thereby ſuſtain) to prove his allegation; then the ſolem— 


nization mult be deferred until ſuch time as the truth be 
Fried. NU — ͤ — 6 


3. If 
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3. If no impediment be alledged, then the marriage ſhall Ring. 

oon; and after the parties have declared their mutual 
aſſent, and have taken each other in marriage according 
to the form preſcribed, then the man ſhall give unto the 
woman a ring, laying the ſame upon the book, with the 
zccuſtomed duty to the prieſt and clerk. And the prieſt 
taking the ring, ſhall deliver it unto the man to put it on 
the fourth finger of the woman's left hand; and the man 
holding the ring there, and taught by the prieſt, ſhall 
ay, With this ring I thee wed, with my body 1 
« thee worſhip, and with all my worldly goods I thee 
* endow.” Ruby. 

Which laſt words are beſt explained by the rubrick of 
the 2 Ld. 6. which was thus: The man ſhall give 
« unto the woman a ring, and other tokens of ſpouſage, 

« as gold or ſilver, laying the ſame upon the book, and 
the man taught by the prieſt ſhajl ſay, With this ring 

« I thee wed, this gold and filver I thee give;“ and then 

theſe other words, „ with all my wordly goods I thee. 
« endow,” were delivered with a more e ſignifi- 

capcy. 

The ring at firſt (according to Swinburn) was not of 
gold but of iron, adorned with an adamant; the metal 
hard and durable, ſignifying the durance 4 perpetuity 
of the contract. Howbeit (he ſays) it ſkilleth not at this 
day, what metal tne ring de of: The form of it being 
round and without end, doth import, that their love 
ſhould circulate, and flow continually, "The finger on 
which this ring is to be worn, is the fourth finger of the 
left hand next unto the little finger, becauſe there was 
ſuppoſed a vein of blood to paſs from thence unto the 
heart, Swinb Matr. Conj, ſect. 15. | 

In the Roman ritual, there is a benediQion of the ring 
and a prayer that ſhe who wears it may continue in per- 
fect love and fidelity to her huſband, and in the tear of 
God all her days. 

4. By the rubricks of the 2 and of the 5 Ed. 6. The Sacrament. 
new married perſons were required on the ſame day of 
their marriage to receivs the holy communion. 

But by the preſent rubrick, it is only declared to be 
convenient, that the new married perſons ſhould receive 
the holy communion, at the time of their marriages of 
at the firſt opportunity afterwards. 

5. By the rubricks of the 2 and of the 5 Ed. 6. After $ecus, 
the goſpel was to be a ſermon, wherein ordinarily the of- 
hce of a man and wife ſhould be declared, according fa 
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1 
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holy ſcripture; or if there were no ſermon, then the mi. 
niſter was to read ſeveral ſentences out of ſcripture, ſet. 
ting forth the ſaid duties. | N 
And by the prefent rubrick, If there be no ſermon de. 
claring the duties of man and wife, then the miniſter 
ſhall read the ſame ſentences as aforeſaid. 


VII. Fee for marriage. 


Langton. We do firmly injoin, that no ſacrament if the | 
church ſhall be denied ie any one upon the account of any ſum f s 


money, nor fhail matrimony be hindred therefore : becauſe if 


any ting hath been accuſtemed to be given by the pious deo. 


tion of the faithful, we wril that juſlice be done thereupm 
ta the churches by the ordinary of the place ofterwarts, 
Lind. 278. 55 . 5 
hat no ſacrament of the church] Which were ſeven ; of 
which matrimozy was one, = 1 

Shall be denied] Or delayed. Lindw. 278. 

Upon the account of any ſum of money] That is, uſed to be 


paid or taken in the adminiſtration of any of the facra- 
ments. Lind. 278. . | „„ 


Nor ſhall matrimony be bindred therefore] But by the ru- 


brick in the office of matrimony, at the time of delivering 
. 1 ; . : . . 1 : : . S 
the ring, the man ſhall alſo then lay down the accuſtomed 


duty to the prieſt and clerk, Which if he ſhall refuſe to 
do; whether the miniſter is bound to proceed neverthe- 


leſs, doth not appear from any rubrick or canon. 


Hlath been accuſtomed to be given] That is, of old, and 


for ſo long time as will create a preſcription, altho' at ficit 
given voluntarily, For they who have paid ſo long, are 


preſumed at firſt to have bound themſelves voluntarily 
thereunto.'- Lind. 279, 


And this, it is ſaid, is recoverable by law, in ſuch 


places and caſes only, where there is a cuſtom for the 


payment thereof, upon performance of the duty. Bah. 


C 


Mr. John ſon ſays, it was an ancient cuſtom, that mar- 


riage ſhould be performed in no other church but that to 
which the woman belonged as a pariſhioner; and there- 
fore to this day, the eccleſiaſtical law allows a fee due 


to the curate of that church, whether ſhe be married there 


or not. And this fee was expteſsly reſetved for. him by 


the words of the licence, according to the old form, 
mn wigs . which 
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which is not yet difuſed in all dioceſes. But it is ſaid, 
that judgment hath been otherwiſe given in the temporal 
courts. ohnſ. 188, 189. 8 
So in the caſe of Thompſon and Davenport, 17. 131). 
The plaintiff libelied againſt the detendant, ſetting forth 


a cuſtom in the pariſh of Ellington in Derbyſhire, that 


of every woman who is a pariſhioner, and dwelleth tnere, 
and marrieth with a licence, the huſband at the time of 
the marriage, or ſoon aſter, ſhall pay to the vicar 5s as 


an accuſtomed fee; and fo brought his caſe within that 


cuſtom ; the defendant ſuggeſted for a prohibition, that 
all cuſtoms are triable at common law, and that the plain- 
tiff had libelled againſt him, ſetting forth the cuſtom 
as aforeſaid, And a prohibition was granted. Lutw, 
1 9 9% - 5 . 

And in a late caſe, upon an appeal to the arches, Sir 
George Lee not only declared againſt the cuſtom as an 


unreaſonable cuſtom, but gave coſts againſt the clergyman 


with ſome warmth, 


And Sir William Blackſtone ſays, of common right 
no fee is due to the miniſter for performing ſuch like 
branches of his duty, and it can only be ſupported by 


ſpecial cuſtom ; but no cuſtom can ſupport the demand 
of a fee without performing them at all. 3 Black, go, 


VIII. Regifter of marriage. 


By the 26 C. 2.c. 33. The churchwardens and chapel- 
wardens of every pariſh or chapelry ſhall provide pro- 
per books of vellum or goed and durable paper, in which 
all marriages and bauns of marriage refpectively there 
publiſhed or ſolemnized fhall be regiſtred; and every 
page thereof ſhall be marked at the top with the figure of 
thenumber of every ſuch page, beginning at the ſecond 
leaf with number one; and every leaf or page ſo num- 
bred ſhall be ruled with lines at proper and equal diſtances 


from each other, or as near as may be; and all banns 


and marriages publiſhed or celebrated in any church or 
chapel, or within any ſuch pariſh or chapelry, ſhall te 
reſpectively entred, regiſtred, printed, or written, upon 


or as near as conveniently may be to ſuch ruled lines, and 
ſhall be figned by the parſon vicar miniſter or curate, or 


by tome other perſon in his preſence and by his direction; 
and ſuch entries ſhall be made as aforeſaid on or near 
ſuch lines in ſuccefive order, where the paper is not da- 
maged by accident or length ef time. And all books 

| _ provided 
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following, . 


pariſh —— 
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provided as aforeſaid, ſhall be deemed to belong to ſuch a 


pariſh or chapelry reſp<Qively, ſ. 14. 
And immediately after the celebration of every mar. 
riage, an entry thereof ſhall be made in ſuch regiſter 


which entry or repiſter it ſhel! be expreſſed, that the ſaid 


marriage was celebrated by banns or licence; and if both | 
or either of the parties married by licence be under age, 


with conſent of the p-rents or guardians as the caſe ſh.}] 
be; and ſhall be ſigned by the miniſter with his 
zudition, and allo by the parties married, and atteſted b 


tuo witneſſes preſent at the ſolemnization of ſuch mar- 


riage. ſ. 15. | | 


Which entry ſhall be made in the form or to the effe& 


5. of 4 pwr 


— Were married in this 
banns | 
: guardians 


By . Vicar | 3 


Le Curate 


| = 5 „ - 25 „ N To 5 A. B. . q 
This marriage was ſolemnized between us C. D. * thepre- 


. 


And if any perſon ſhall knowingly and wilfully inſert 
or cauſe to be inſerted in ſuch regiſter book any falſe en- 
try of any matter or thing relating to any marriage; or 


falſly make alter forge or counterfeit, or cauſe or procure | 
to be falſly made altered forged or counterfeited, or aſſiſt in 
falſly making altering forging or counterfeiting, any ſuch 
entry in ſuch regiſter; or utter or publiſh as true any ſuch 
falſe altered forged or counterfeited regiſter as aforeſaid, 
or a copy thereof, knowing the ſame to be falſe altered 
forged or counterfeited ; or if any perfon ſhall wilfully 
deſtroy or cauſe or procure to be deſtroyed, any regiſter 


book of marriages, or any part thereof, with intent te 


avoid any marriage, or to ſubject any perſon to any of 


the penalties of this act: he ſhall be guilty of felony 


Without benefit of clergy. ſ. 16. 


A doubt hath been made, in what manner a marriage 


celebrated by virtue of a ſpecial licence from the arch- 


biſhcp 


5 in ; 


proper 


f| parents bis — | day of 3 
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biſhop of Canterbury, ſhall be regiſtred; eſpecially where 
the marriage is ſolemnized in 3 private houſe, and by a 
clergyman not being the incumbent of the pariſh, and the 
incumbent refuſes to permit the ſame to be entred in the 
pariſh regiſter, But the doubt ſeemeth to be ſolved by 
0 words of the act itſelf: The regiſter book of mar- 


riages is of the goods of the pariſh, and conſequently the 


churchwardens (and not the minifier) ought to have the 
keeping thereof; and the act ſays, all marriages celebrated 


in any church or chapel, or within any ſuch pariſh or 


chapelry, ſhall be entred in ſuch regiſter; and therefore 


if the churchwardens ſhall refuſe to produce the regiſter 


book for that purpoſe, they nfay be compelled thereunto 


by legal proceſs: for where a thing by any act of par- 


liament is required to be done; that alſo is 5 required 
without whick the thing itſelf cannot be. 
Another doubt hath been made „ by what name the wiſe 


ſhall ſubſcribe the regiſter, iether by the name which ſhe 


had before marriage, or by the newly acquired name of 
her huſband. In Scctland, the wite retains the name 
which ſhe had before marriage; but in England the caſe is 
_ otherwiſe : for by the marriage ſhe loſes her former name, 
and legally receives the name of her huſband. As appears 
from a pretty ſtrong caſe, Bon v. Smith, M. 38 El. a man had 
iſſue a ſon and a daughter, and deviſed: his land to his ſon 
in tail; and if he died without iſſue, that it ſhould remain 
to the next of his name; and died. The ſon died with- 


out iſſue; the daughter being then married, the queſtion 


was, whether ſhe ſhould have this land. And it was held 
by the court, that ſhe ſhould not. For ſhe had loſt her 
name by her marriage. But it ſhould go to the next heir 
male of the name. Burt if ſhe had not been marricd at the 
time of her brother's death, ſhe ſhould have had it ; for 
ſhe was the next of the name. Cro. Eli. 532. 


IX. Certificate of marriage. 


By the 5 77. c. 21. For every piece of vellum, parch- 


ment, or paper, upon which any certificate of marriage 


(<xcept of the marriage of a ſæaman's widow) mall be in- 
groſſed or written, ſha!) be paid a ſtamp duty of 55. And 
if any perſon ſhall write ſuch certificate vp@n the ſame 
before it be ſtamp: d, he ſhall forfeit $1. 
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By the eceleſi- 
attical judge. 


Marriage. 


A. 7 rial of marriage. 


1. Dr Godolpbin ſays, that marriage was at firſt tried 
in the temporal courts: but afterwards by the conceflion | 
of princes, fuch cauſes were determined in the ſpirityz] 
courts. God. 489. 

And the reaſons why the cognizance thereof hath been 


permitted to the eccleſiaſtical judge, are divers; eſpecial. 


ly becauſe matrimony was heretofore a ſacrament of the 


church; and the office being performed by clergymen, 


this of conſequence brings the performance under the 


dioceſan's inſpection ; and in the caſe of the levitical de- 
grees in particular, eccleſiaſticks are preſumed to be the 


| beſt judges of what is prohibited by God's law. 


As to the law- 


fulneſs of mar- 


riage. 


2. The lawfulneſs of marriage is to be tried by tue 1 
bi ſhop” s certificate, upon an iſſue, accoupled in lawful na- 


trimony or not; as in à writ of dower, appeal, baſtardy, or 


> "She hike: i 


But whether a woman is a feme covert, or whether te | 
is the wife of ſuch a perſon, is triable by A jury upon 


ſuch an iſſue, Therefore a marriage de facto, or in re- 
putation (as amongſt the quakers) hath been allowed by 


the temporal courts to be ſufficient to give title to a per- 
{onal eſtate, becauſe the lawfulneſs of the martiage is 


not in iffue, or the point to be tried. For the ifue is 


whether a marriage was contracted between the parties or 


not, or whether the parties lived in a married eſtate, 


where the legniiry of it doth not Come in queſtion, Mood. 


8 1. e. 6. 


Ia the ct of 6 7 2 5 5 laying 5 duty upon mar- 


riages; quakers and jews, cohabiting as man and wife, 
wele required to pay the ſaid duty, altho not married ac- 
cording to the law of England: 2nd there was a proviſo, 
that nothing therein contained ſhould be conſtrued to make 


| good or effectual in law any ſuch marriage or pretended 


marriage; but that they ſhould be of the ſame force, and 


no other, as if the ſaid act had not been made. 
But in the act of the 26 G. 2. c. 33 there is no pro- 


viſo of the like purport; but rather the act proceeds 


upon a : ſuppotition that ſuck marriages are goo! and 


valid, 


0 huſband according to that law, before he can be intitied 


Andi in the aforeſaid caſe of Flaydon and Gould, it was 
ſaid, that tho' the huſband, demanding a right due to him 
as püſbpa nd, by the cecleſiaſtical law, muſt prove bimſelf 


.to 


Marriage. 4409 
toit; and if he do not, ſhall not reap benefit by his 
own fault: yet the wife who is the weaker ſex, and 
children who were in no fault, may intitle themſelves 
to a temporal right, by ſuch marriage; which (as was 
urged) cannot be called a mere nullity, becauſe by the 
law of nature the contract was ſufficient ; but only an 
irregularity, in not complying with a poſitive law. Gif, 
4305 
In writs of dower or other writs brought in the Bikkop's” MM 

king's temporal courts, if iſſue be joined upon not ac- cats 
coupled in lawful matrimony, this being a cauſe which is 
merely eccleſiaſtical, the trial thereof muſt be by the bi- 
ſhop or ordinary, upon an inquiſition taken before him 
s judge. Which is after this manner: The king firſt 
ſends his writ to the biſhop to make the inquiry; for the 
eccleſiaſtical judge, before he hath received the king's 
writ, may not of himſelf inquire of the lawfulneſs of the 
matrimony; but after ſuch time as he hath received the 
ſaid writ to make the inquiry, he muſt not ſurceaſe for 
any appeal or inhibition, but muſt proceed until he hath 
certified the king's court thereof: and then when the bi- 
ſhop hath received the king's writ, he doth give notice 
thereof unto the party who took exception to "the matri- 
mony,,at his dwelling houſe, if he hath any, within the 
dioceſe, to ſpeak at a day prefixed by him againſt the ma- 
ttimony if he will; and after ſuch notice given, whether 
the party come or not, the witnefl's of the demandant 
to prove the legality of the matrimony are taken, and 
admitted by the biſhop, if no ſufficient exception be taken 
to the witneſſes. After the depoſitions taken, they are 
publiſhed, and certified into the king's court where the 
iſſue was joined, by letters under the ſeal of the biſhop, 
Importing that in purſuance of the faid writ he hath made 
due inquiry, according to the eccleſiaſtical laws, into 
the matters therein contained; and that he hath found 
by lawful proofs, and other canonical requiſites in that 
behalf, that ſuch perſon (as the caſe ſhall be) was or 
was not accoupled in lawful matrimeny. For he muſt 
certify the point in iſſue generally, and not make a ſpecial 
verdict of it, or expreſs the manner of the marflage at 
large, "a after ſuch certificate made, there ſhall be no 
appeal, but the ſame certificate ſhall be a bar and con- 
clude all parties for ever. And after ſuch certificate, 
and re-ſummons of the tenant in the king's. tem- 
poral court, judgment ſhall be given for the aintiff, 
Hughes, * 294+ 
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4. In the caſe of Harrifon and Burwell before mention- 
ed, it was obſerved, that no ptohibition was to be found 
in the regiſter or elſewhere, concerning the queſtion ing 
of any marriage in the” ſpiritual court, in all the time be. 
fore the acts of parliament, and long after ſome of them; 
and it was alſo confeſſed, that neither the act of the | 
25 H. 8. nor 28 H. 8. gave any juriſdiction to the tem. 


poral courts concerning marriages, more than they had 
before; being acts only directory to the eccleſiaſtical 


proceeding in matters of marriage. But it was declared, 
that by the 28 H. 8. the temporal courts are become the | 


proper judges what marriages are within or without | 
the levitical degrees, and are to prohibit the ſpiritual | 


courts if they impeach any perſons for marriages without | 
thoſe degrees. But Vaughan declared in this caſe (ard 
repeated that declaration in the caſe of Hill and Good) 


_ that if granting prohibitions to the ſpiritual] courts in caſes 


of matrimony, were res integra now, he ſaw noreafon why 
they ſhould be granted in any caſe ; but that there having 


been ſo many precedents of prohibitions, and no com- 

plaint, or at leaſt redreſs, in parliament, they could | 
Not take upon them to alter the courſe of the law ſo long 
praQiſed, Gb}. 113 


The latter of theſe two caſes, was in the 25 c. 23 and 


ia the 34 C. 2, a prohibition was prayed to the ſpiritual 
court at York, to hinder a proſecution there for marry- 


ing the ſiſter's daughter, But it was denied by the whole 
court upon this general reaſon ; becauſe it is a cauſe of 


ecclefiaitical cognizance, and divines better know how to 


2e pound the law'of marriages than the common lawyers, 
and tho* ſometimes prohibitions have been granted in | 
cauſes matrimonial, yet if it were now res integra, they | 
would not be granted. And it being ſuggeſted in that 
caſe, that the iſlue of the marriage would be baſtardized in 


cale of a divorce, aud deprived of certain lands ſettled 
: upon them in marriage; the court ſaid, this was not ſuf- 


ficient matter of luggeſtion, for here the ſpiritual court 


held” not plea bf "the temporal inheritance directly, but 
only conſequentially; for which if they ſhould be pro- 


hibited, they would have nothing left. Git}. 413- — : 


464: | Shin 37. I 
And in the caſe of- Denny and Abel, E. 3 G. a pro- 4 


hibition was denied to a ſuit in the ſpiritual court, for a | 


petſon's marrying his wife's ſiſter's daughter. Str. 53. 
Z. Lune proof of a marriage may be by witneſſes Who 
were preſent at tne ſelemmit en ; by cohabitation of the 


PU dies 3 by publick fame and e 3 by n 
| © 
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of the married perſons themſelves, altho' their acknow- 
ſedgment might only be to avoid the puniſhment of for- 
nication ; and by divers other circumſtances z. which if 
they amount to half proof, ought to be extended in fa- 
your of marriage rather than contrary to it. Mood. Civ, 
I. 122. 55 
But now, ſince the ſtatute of the 26 E. 2. c. 33. the 
regiſter book ſeems to be intended as the proper, altho' 


not the only evidence in this matter; for if there ſhall 
be any doubt as to the identity of the perſons, or the 


like, the regiſter in this reſpect can be no evidence at 
= „ . 1 Fo 
In the caſe of St Devereux and Muchdetuchurch, E. 2 C. 
z. with regard to the ſettiement of a poor perſon, there 
was proof of a marriage by two witneſles, who ſwore they 


were preſent on February the 7th, 1758, when a mar- 
riage was ſolemnized in the pariſh churcn of St Devereux, 
between John and Suſannah Meredith by the miniſter of the 


pariſh by banns. An entry was made in the regiſter, 


that they were married by banns : but it was not ſigned 
by the miniſter, parties, or witneſſes. Lord Mansfield, 


chief juſtice, held this to, be a ſufficient proof of the mar- 
rage, ſo as to fix the ſettlement of the wife in the huſ- 


band's pariſh ; but ſaid, he would ex officio grant a rule 


upon the miniſter, to ſhew cauſe why an information 
ſhould not be granted againſt him, for not atteſting the 


entrv'agreeable to the ſtatute. Burrow's Set. Caf: 506, 


In truth, there is a great miſtake in many perſons, ſup- 
poſing, where an act of parliament inflicteth no ſpecial 
penalty for diſobedience, that they may tranſgreſs ſuch 


att, without any danger of being called to account; 
whereas nothing is more certain, than that where an act 


2ppointeth no particular puniſhment, the offender is liable 
to be puniſhed by fine and impriſonment, upon indict- 


ment or information, at the diſcretion of the court. 80 


that an act infliting no particular penalty, is in the 


highelt degree penal; ſo far as a man's liberty or property 
may be affected. Which conſideration is applicable, 


not only to the preſent caſe, where regiſters are not re- 
gularly kept according to the ſtatute; but alſo to the caſe, 


where ſurrogates ſhall grant licences to marry in pariſhes 


or places where neither of the parties doth inhabit; or 
where a clergyman ſhall preſume to marry ſuch perſons, 


neither of them being his own pariſhioner: As alſo, 


where a miniſter ſhall take upon him to publiſh the banns, 
nat immediately after the ſecond leſſon, as this act re- 
quireth; but after the Nicene creed, as was before in- 
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joined by the tubrick. For if a father ſhould attend 


immed: ately after the ſecond leſſon, to forbid the bangs 
where his child is under age; and no publication bein 
then made, thould go away, and the publication after. 
ws de proceed d; the clergyman, making fuch publication, 


wound not be in a dena ſituation, Indeed, it doth ; 


not appear, why the time, as it is now limited, imme. 
diately after the ſecond leſſon, is more proper than the 
other time was, after the Nicene creed; or rather, it 
ſcemeth to be leſs proper, becauſe immediately after the 
fcond Jeilun the publication makes a manifeſt break and 
'n{crruption in the ſervice; but after the Nicene creed 
there is a pauſe, that part of the ſervice being then com- 
pleated. However, ſo the matter ſtands; and it is not in 
the diſcretion of any private perſon to judge of the pro- 
priety or impropriety ; and therefore, this being the law, 
the rubrick after the Nicene creed in this particular 
ought to be altered; and the rather, as it may prevent 
a miſtake of ſome perſons, who may think that the ru— 
brick in this reſpect is fill in force, not conſidering, that 
altho' the rubrick is confirmed by act of parliament, (and 
is indeed itſelf part of an act of parliament), yet no 
maxim inthe law is more c{tabliſhed, than that a 2 * 
quent AR act virtually repeals a preceding a, 
far forth as ic contrary; and may alſo prevent 15 
. miſtake of thoſe who may ſuppoſe, that the rvu- 
brick, together with the bock of common prayer, before 
It „ the ſanction of parliament, having been drawn 
p by the ciergy in convocation, received its whole force 
by ccclefiaſtical authority, and needed no parliamentary 
conſimation; but, on the contrary, that the parliament 
have nothing to do with it, either to copfirm or alter it. 
This was once the notion of eccleſiaſticks; but the ſoun- 
my thcreof was aboliſhed, with the papel power, out 
f this realm, above 200 years ago. What now e remains 
of it, if any thing doth remain, is a ſhadow without any 
ſubſtance, An empire within an empire, two diſtinct le- 
g:flatures 1 in one kingdom independent of each other, and 
both of them pretending to be abſolute have been long 
ſince found to be ablurd and 129 


In the caſe of Morris and Miller, FE. 7 G. 3. The 


que ſtion was, Wanetber to ſupport an action for 2 ori- 
mina! co: e there muſt not be proof of an actual 
marriage 2 1 Fact Was, they were married at May- 


Fair chapel. The regiſter or books could not be ad- 


n.itted in EVAGERGE. Leith, who married them, was 
3 tral 
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tranſported : and the clerk, who was preſent, was dead, 
So that the plaintiff could not prove the actual marriage, 
by any evidence, But the plaintiff's witneſſes proved 
articles between him and his wife, made after mairiage, 
for the ſettling of the wite's eſtate, with the privity of 
relations on both ſides. They proved cohabitation, name, 
and reception of her by every body as bis wife. Lord 
Mansfield delivered the reſolution of the court: In theſe 
actions for criminal converſation, there mutt be proof of 
a marriage in fact, as contraſted to cohabitation and repu= 
tation of marriage ariſing from ihznce. Perhaps there need 


not be ſtrict proof from the regiſter, or by a perſon pre- 
ſent, but ſtrong evidence muſt be nad of the fact; as by 


a perſon preſent at the wedding dinner, if the. zegifter be 


burned, and the miniſter and clerk de- d. So alſo in 7 


ſecutions for bigamy, a marriage in fact mutt be proved. 


But except in theſe two caſes, I know of none, Where 


reputation is not a good proof of marriage. Burr. ans}, 
2057. Black, Rep. 032. 

E. 19 C. 3. Birt and Barlow. This was an action of 
treſpzſs and aſfault for criminal converſation with the 
plaintiff's wife. It was tried before Plactſlone, juſtice; 
when by direction of the judge the plaintiff was non- 
ſuited, On a rule to ſhew cauſe why the noaſuit ſhould 


not be ſet aſide and a new trial granted, the judge's report 
was as follows: © The firſt witneſs that was called by 

* the plaintiff, was Thomas Sharpe, who proved a copy 
of the regiſter of the parith of St Alfred Canterbury, 
in theſe words, John Birt eſquire of the pariſh of St 


% Margaret Rocheſter, and Harriet Champneys of this 


<« pariſh, married by banns 15 Dec. 1767, by John 
„Lynch miniſter, (Witneſl:s, Robert Lynch, Francis 
0 Champneys, Anne Lyach, Elizeberh Ly nch)“. 


5 Another witneſs Was next called to Prove the 100 of 


© adultery, I was of opinion, that this was not ſuffi- 
© cient evidence of the marriag 


ge, but that the identity 


of the parties mult be proved, elſe it might poſlibly be 
{© a regiſter of the marriage, not of the plaintift and his 
ſuppoled wife, but of ſome other perſons of the ſame 
„ name. The counſel for the plaintiff then ſaid, that in 
„ courſe of their examination to prove the adulterous 
_* intercourſe, it would come out from the mouths of the 


„ witnefles, that the plaintiff's reputed wife was of the 


name and family of Champneys, and that they had 


long cohabited together, and were eſteemed to be man 


* and wife by all their friends and relations. I ſtill 
8 e thought 
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thought that the evidence, ſo opened, would be in. 
ſufficient, holding, in conformity to the caſe of Morris 
and Miller, that this was the only civil caſe in which 
proof of an actual marriage was requiſite, as contradiſ- 
tioguiſhed from acknowledgment by the parties, coha- 
bitation, reputation, and the like: That the bef proof 
that can be given of an actual marriage, is by ſome 
perſon actually preſent at the ſolemnity: That in the 
preſent caſe, there appeared to have been no fewer than 
five witneſſes preſent at the marriage thus regiſtred, 

which was only eleven yeais ago: That the act had 
directed the witneſſes to ſubſcribe their names to the 
regiſter, in order to facilitate the inveſtigation of 
the legal evidence of marriages; and that till theſe 
five witneſſes were accounted for, as by ſhewing them 
all dead or the like, I could not admit leſs proof than 
that of ſome perſon preſent to demonſtrate the identit 

& of the parties, I accordingly nonſuited the plaintiff, 


< After which, a proctor from the eccleſiaſtical court, 
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ce 
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6 then preſent ; declared openly, that he had been cub- 
(it 


pœnaed by the plaintiff to prove, and could prove, the 
taking out a /icerce for the marriage of the plaintiff and 
his reputed wife. I mention this circumſtance, tho? 
1c could be no ground of my determination, as it ſhews 
ſomething more than a bare poſſibility that the plaintiff 
and his wife were not the identical perſons ſo fe- 
giſtred as marrying by banns. Againſt the rule for 1 
a new trial, it was argued, that the act meant to intro- | 
duce ſome more accurate proof of marriages than what 
was in uſe before the paſſing of the ad. It therefore 
enaQs, that witneſſes ſha]l be preſent who ſhall ſubſcribe 
their names to the regiſter, and the purpoſe of ſuch ſub- 
ſcription muſt be to point them out, that they may be 


«Cc 


40 


| Produced when it ſhall become neceſſary to prove the 
marriage. There is no caſe in the law where ſubſcribing 


witneſſes are neceſſary, and yet it is not neceſlary to pro- I 


duce them, or, if they are ſhewn to be dead, to prove 
their handwriting, The regiſter proved the marriage of 
two perſons of the ſame names with the plaintiff and his 
Wife, but could not ſhew that they were the identical per- 


ſons. 


[n ſupport of the rule, it was obterved, that the 


; preamble to the ſection of the ſtatute in ditpute profeſſes 


an intention to render the proof of marriages more ea/j, 

and it would be a ſtrange ſoleciſm to conſtrue it ſo as to 

render it more difficult. It was admitted, that the proof 

of the marr age Was compleat, and no caſe could be 515 
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which had determined that there could be no other evidence 
of the identity of the parties, but the teſtimony of perſons 
preſent. Proof of the parties having been ſeen going to 
church the morning of the day mentioned in the regiſter, 
or lying together at night, would ſurely be evidence of 
the identity, and ſo would proof of their having coha- 
bited together from the time of the marriage downwards. 
In an action for goods furniſhed to a wife, evidence of co- 
habitation. and reputation is ſufficient: In a caſe of 
criminal converſation, ſomething more, namely, an actual 


marriage muſt be ſhewn. This is done by the regiſter; 


and when it is coupled with evidence of cohabitation and 
reputation, the proof is compleat. As the copy of the 
reziſter only was produced (and was all that was ne- 
ceſſary), the witneſſes could not have proved that at- 
teſtation, even if they had been called. Lord Mans- 


feld: From the report it appears, that the ground of the 


nonſuit was an idea, that the identity muſt be proved by 


the miniſter or ſome of the atteſting witneſſes, unleſs their ; 


not being produced is accounted for in the ſame manner 


as is required in the caſe of ſubſcribing witneſſes, to a_ 


deed, The counſel for the plaintiff ſtated other evidence 
of the identity; whether ſuch as would have been ſufficient 


when produced (as it might, or might not be, according 
to the differences ariſing from the manner of ſtating. it), 


i give no opinion. But the judge decided, that it was 
neceſſary to produce ſome of the ſuþſcribing witneſſes. The 
clauſes in the marriage act, relative to regiſters, are of in- 


finite utility to the kingdom... They were meant, as well! 
to prevent falſe entries, as to- guard againſt illegal mar- 
riages without licence or the publication of banns. The 


regiſters are directed to be kept as public books, and ac- 
companied with every means of authenticity. But beſides 


facilitating and aſcertaining the evidence of marriages, 
they are intended for other wiſe purpoſes, They are of 


great aſſiſtanee in the proof of pedigrees, which has be- 


come fo much more difficult ſince inquiſitions poſt mortem 
have been diſuſed, that it is eaſter to eſtabliſh one for 0 


years back before. the time of king Charles the ſecond, 
than for 100 years ſince his reign. But this advantage 
would be loſt, and it would be very prejudicial, if the act 
were (6 condrued as to 4581 


the law ſtands as it did before in that re ſpect. Regiſte 
are in the nature of records and need not be ined, 


nor proved by ſubſcribing witneſſes. A copy 1s. ſufliciepr, 
5 6864 - and 


er the Prog of marriages 5 
more difficult than formerly. I take it for granted, Kat | 


2 


gentence in the 
ſpiritual court 
concluſive, 


Which, the defendant produced a ſentence of the conſiſt- 
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and is proof of a marriage in fact between two parties de. 
ſcribing themſelves by ſuch and ſuch names and places of 
abode, tho' it doth not prove the identity. An action for 
criminal converſation is the only civil cafe, where it is ne. 


ceſſary to prove an actual marriage, In other eaſes, co. 


habitation, reputation, and the like, are equally ſufficient 
fince the marriage act as before, But an action for 


criminal converſation has a mixture of penal proſecution; 


for which reaſon, and becauſe it might be turned to bad 
purpoſes by perſons giving the name and character of 
wife to women to whom they are not married, it ſtruck 
me, in the caſe of Morris and Miller, that in ſuch an 
action, a marriage in fact muſt be proved, I ſay, a mar- 
Tiage in fact, becauſe marriages are not always regiſtied, 


There are marriages among particular ſorts of diffenters, 


Where the proof by a regiſter would be impoſſible, But as 
to the proof of identity, whatever is ſufficient to ſatisfy a 
jury, is good evidence. If neither the miniſter, nor the 
clerk, nor any of the ſubſcribing witneſſes, were ac- 
quainted with the married couple, in ſuch a caſe noue of 


them might be able to prove the identity, But it may be 


proved in a thouſand other ways. Suppoſe the bell-ringers 
were called, and proved that they rang the bells, and cauie 


jm mediatcly after the marriage and were paid by the 


parties; ſuppoſe the hand- writing of the parties were 
proved; ſuppoſe perſons called who were preſent at the 
Wies dinner; and many other iuch like. Willies and 
Alpburſ, juſtices, were of the ſame opinion. Buller juſtice: 

The origtha] regiſter is not neceſſary to be produced; and 


it is only where that is required, that ſub{cribing vi- 
neſſes muſt be called. In this caſe, the wife's maiden = 


name was Harriet Champneys. Suppoſe a maid ſervant 
had proved that ſhe always went by that name till the day 
of the marriage, that ſhe went out that day, and on hes 


return, and ever ſince, was called Mrs Birt: ſurely that 


would have been evidence of the identity. — And the 
rule for a new trial was made abſolute. [The cauſe was 


tried again at the next aſſizes, and a verdict found for the 
plaintiff, ] Douglas. 162. 


6. H. 7 G. 2. Before lord Hardwick chief jullice, t | 


niſi prius in Middleſex, There was an action for mali— 
ciouſly precuring the plaintiff's wife to exhibit articles of 


the peace againſt him, and for living with her in adul- 


tery. The plaintiff proved a marriage, by the parſon and 
a woman, and alſo the conſummation. To encounter 


ory 
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| BM ory court of London, in a cauſe of jactitation of marriage 
brought by the woman againſt the plaintiff, wherein ſhe 

was declared free from all contraci, and perpetual filence 
impoſed upon the plaintiff; which ſentence was .pro- 
nounced ſince iſſue joined in this cauſe. And the chief 
juſtice ruled this to be concluſive evidence, till reverſed by 
appeal. | Str. 960. 1 | on rs | 

And a few days afterwards, at Guildhall, in another 


cauſe, between Dacaſta and Villa Real, which was an ac j [ 
tion upon a contract of marriage per verba de futuro, 1 
brought by the gentleman againſt the lady, who pleaded = 
nn aſſumpſit; when the plaintiff had opened his caſe; the 1 


defendant offered in evidence a ſentence of the ſpiritual | | Wi 
court in a cauſe of contra, where the judge had pro- g Ul 

nounced againit the iuit for a ſolemnization in the face WH 
of the church, and declared Mrs, Filla Real free from all 
contract, And the chief juſtice held this to be proper 1 
and concluſive evidence on non aſſumpſit; that it was a 1 
cauſe within their juriſdiction, tho* the contract was per 1 
verba de futuro, and tho” the ſuit there is diverſo intuitu, \ 
being for a ſpecific performance, as far as admonition Wl! 
wi] go; and this, for damages. Let contract or no con- 
tract is the point in iſſue in both, And the plaintiff was || 
nonſuit, And herein was cited the caſe of Hatfield againſt 
Hatfield, in the houſe of lords, iu the year 1725; where, 

on an appeal from Ireland, the caſe was, that a woman 


brought a bill againſt her ſuppoſed huſband's ſon by a ll. 
former wife; he inſiſted, ſhe never was married to his | 1 
father, but to one Porter, whoſe marriage with her was | b 
proved, and a releaſe from him. She upon this ſued 55 1 


Porter in the ſpiritual court in a jactitation cauſe, and 
obtained ſentence againſt him; and then made that her 
caſe in chancery, where it was held to be concluſive evi- 
dence, And the opinion was affirmed here upon appeal. 
)) „„ 

And in the common pleas, M. 11 G. 2. Prudbam 
againſt Philips; Reeve chief juſtice held ſuch a ſentence 
concluſive, and would not receive evidence of fraud or 
colluſion in obtaining it. Str. 961. | , 


XI. Divorce. 


1. By the canon law a divorce is not permitted without Cauſes of di- 
ſufficient cognizance had of the cauſe. But by the civil e. 
law, divorces were often made thro* heat of anger, when 

the Romans had a mind to put away their wives, by ſend- 


ing 
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Two kinds of 
ci vorce. 


A vinculo. 


_ the original nullity, and unrepealed. Gulf. 446. 
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ing them a bill of divorce by one of their freed-men, who 
was to acquaint the wife with the purpoſe and Intention 
of her huſband. Ayl. Par. 225. 

Dr Ayliffe ſays, By the papal canon law there are only 
five cauſes of divorce; to wit, adultery, Impotency, 
cruelty, infidelity, and entring into religion. J. Par, 
226.— Unto which ought to have been added, con- 
ſanguinity. | 
2. There be two kinds of 8 : the one that dit. 
ſolveth the marriage, a vincula mati imonii, as for conſan- 
guinity; and the other a menſa et thoro, as for adultery, 
becauſe that divorce by reaſon of adultery cannot diſſolve 
the marriage a vinculs mairimonii, for that the offence ! is 
e juſt and lawful marriage. 3 Inf. 88. 

. Cauſes for ſeparation a vinculo, are conſanguinity 
cr "nity within the degrees prohibited, alſo impubecty 
of ſrigidity; where the marriage it ſelf was merely void 
ab initio, and the ſentence of divorce only declaratory of 
its being ſo. Inſomuch that in debt upon an obligation, 


tho? the defendant pleaded that at the time of the bond 
ſhe was wife to a perſon there named; yet the plaintiff 


ſhewing that a former wife was alive at the time of his 


_ marrying the defendant, and that thereupon the marriage 
with him had been adjudged null and void in the ſpiritual | 
court, judgment was given againſt her, becauſe the mar- 


Triage being merely voio, ſhe was always ſole: And it was 


further ſaid, that in ſuch caſe the divorce was only de- 


claratory, abs there nceded not any. ſuch ſentence, Cro, 
El. 857. Gibf. 440. 

The effects of that original 3 and nullity are, 
that the wife is barred of dower, and the iſſue are illegi- 
timate; and that the Prone. lo divorced may mary any 


others. C 446. 


Concerning divorce s vineulo in val of impuberty, or 
the male or female's marrying under the marriageabie 


years, that is, the firſt under fourteen, ar the ſecond un- 


der twelve; the books of common hw do confirm and 
ratify this nullity; not only by declaring, that in caſe of 
ſuch divorce, the woman may have an afhze for the land 
given in frank marriage, but alſo in affirming further, 
that tho* the man hath iſſue by ſuch marriage, and is di- 
vorced, and. marries again and hath iſſue, and dies, tbe 
iſſue of the ſecond wife ſhall be his lawful heir; nor will 
any avermentof conſenting and living together after the 


marriageable years be received or admitted in the tempo- 


ral court, aber a divorce in the ſpiritua] court made upon 


In 
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In like manner, do the books of common law reſolve, 
in caſe of divorce a vinculo for frigidity, after three years 
trial and examination, and ſentence in the ſpiritual 
court, ſor the perpetual impotency of generation. As it 
was in Bury's caſe, M. 40 C41 El. who was ſo divorced; 
but afterwards Married 0 wife, and had children dy 
her: Upon which it was urged, that the church being 
evidently deceived as to his perpetual impotency, the di- 
yorce thareupon was null; and if ſo, that the ſecond 
marriage was unlawful, and the iſfue illegitimate. But 
the court reſolved, that ſince there had been a divorce for 
frigidity or impotency, it was clear that each of them 
might lawfully marry again; and tho' it ſhould be al- 


lowed, that the church appearing to have been deceived 


in the foundation of their ſentence, the ſecond marriage 
was voidable, yet till it ſhould be diſſolved, it remained 
a marriage, and the iſſue during the coverture lawful, 
Gibſ. 446. 

But tho? a ſentence of divorce, given in the ; ſpiritual 
court, may be repealed after the death of the parties; yet 
if any of the parties be dead, before ſuch ſentence given, 
ſuit cannot be in the ſpiritual court to declare the marriage 
void, and baſtardize the iſſue; the marriage being already 
diſſolved hy death, and the trial whether legitimate or 
not, in order to inheritance; originally belongeth to the 
king's court; and the ſentence in the ſpiritual court being 


given only pro ſalute anime, it comes too late. 610% 446. 
Viner. Baſt. G. 4 
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4. Divorce a 3 et menſa is, a the uſe of matri- A thoro et 


mutual converſation, 1s prohibited for a time, or without 
limitation of time. And this is, in caſes of adultery, 
cruelty, or the like; in which the marriage having been 
originally good, is not diſſolved, nor affected as to the 
vinculum or bond. And this is ſo by the common as 


well as by the canon law; inſomuch that the wife ſo di- 


vorced, having ſued for a legacy left to her, and the huſ- 


band having given a releaſe, ſuch releaſe hath been ad- 


judged good, notwithſtanding the divorce. Nor doth this 
kind either bar the wife of her dower, or baſtardize the 


children; but intitles her to alimony, which the eccleſi- 
aſtical court aſſigns, in proportion to the circumſtances 


and condition of her huſband ; and no prohibition will 
lie. But as to the having again the goods ſhe brought, 


or ſo much as is not ſpent ; that, in the law books, is 
meant gnly of divoree 4 pinculb, or when there was a nul- 


lity 


mony, as the cohabitation of the married perſons, or their menſa. 
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lity of OY ab initio, ſo as to be really no marriage, 


5 Gibſ. 335 


But the children which ſhe hath after the divorce, 


ſha!l be deemed baſtards; for a due obedience to the fen. 


tence will be intended, unleſs the contrary be ſhewe, 
1 Cal, 123. 

By Can. 107. In all ſentences pronounced only for di. 
vorce and ſeparation a thoro et menſa, t there ſhall be a cay. 
tion and reſtraint inſerted in the act of the faid ſentence, 

that the parties ſo ſeparated ſhall live chaſtly and conti— 
rently ; ; neither ſhall they, during each other's life, con. 

tract matrimony with other perſon. And for the better 
obſervation of this laſt clauſe, the ſaid ſentences of divorce 
ſhall not be pronounced, until the party or partie £5 Fequir- 
ing the ſame, have given good and ſufficient caution and 
ſecurity into the court, that they will not any way break 
or tranſgreſs the ſaid reftraint or prohibition. | 

And this doctrine, that neither of the parties ſhall con- 
tract matrimony during each other's life, hath been con— 
firmed by the temporal judges in the caſe of Falianbe, 
who having been divorced from his wife for i incentigency 
on her part, married again during her life; and the ſe— 
cond marriage was declared to be void, becauſe it was 
only a divorce a thore et menſa. And the ſame is the doc- 
trine of the canon law; and of the ſame tenor ate the 


ancient conſtitutions of the Engliſh church, Nevertheleſs 


divers acts of parliament, for the divorce of particular 
| perſons in the caſe of adultery, apreeably to what the 
 Reformatio legum did propole in general, have allowed a 
liberty to the innocent perſon of marrying apain, G10 
440. Mo, 68 3. 
And by Can. 108. If any judge, giving ſentence of di- 
vorce or ſeparation, ſhall not fully keep and obſerve the 
premiſſes; he ſhall be, by the archbiſhop of the province, 
or by the biſhop of the dioceſe, ſuſpended from the ex- 


_erciſe of his office for the ſpace of a whole year; and 


the ſentence of ſeparation ſo given, contrary to the form 
aforeſaid, ſhall be held void to all intents and purpoſes 
of the law, as if it had not at all been given or pro- 
nounced. 

A divorce for adultery, was ancienty a ad matrins- 
7211; and therefore in the | deginning g of the reign of queen 
Elizabeth, the opinion of the church of England was, 
that after a divorce for adultery, the parties might mar'y 
again: but in Foliambe's caſe aforeſaid, H. 44 El. in the 
ſtar chamber, chat opinion Was changed ; ; and archbiluop 

Bancrol, 
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Bancroft, by the advice of divines, held that adultery 
was only a cauſe of divorce a menſa et iboro. 3 Salk. 
138. 

* Can. 105. Foraſmuch as matrimonial cauſes have 
been always reckoned and reputed amongſt the weightieſt, 
and therefore require the greater caution when they come 
to be handled and debated in judgment, eſpecially in 
cauſes wherein matrimony, having been in the church 
duly ſolemnized, is required upon any ſuggeſtion or pre- 
text whatſoever to be diflolved or annulled ; we do ſtrait- 
ly charge and injoin, that in al] proceedings to divorce 


and nullities of matrimony, good circumſpection and ad- 


vice be uſed, and that the truth may (as far as is poſſible) 
be ſifted out by the depoſition of witneſſes and other Jaw- 
ful proofs and evictions, and that credit be not given to 
the ſole confeſſion of the parties themſelves, howſoever 
taken upon oath, either within or without the court. 
The rule of the canon law upon this head, is in a Je- 
cretal epiſtle of pope Cele/tine the third; who injoineth, 
that the parties be not ſeparated by their own confeſſion 
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Divorce not to 
e on confeſſion 
? of the parties. 


only, or by the rumour of the neighbourhood: For if 


har did believe that the eccleſiaſtical judge would concur 


ith them, ſome perions would collude together, and 
coofefs inceſt, for the avoiding of their marriage: And 
the rumour of the neighbourhood ought not ſo far to be 


judged valid, as to difannul marriages ; unleſs other rea- 
ſonable and probable evidences do occur. Grb/. 445. 


This prohibition againlt accepting the ſole confeſſion 
of the parties, was expreſsly renewed in the canons of 


1597. And how great need there was of fuch a prohi- 


bition, will appcar to any one who ſhall conſult the 


ancient acts of courts before thoſe times, and ſhall ſee 
there how common it was to pronounce ſeparations upon 


the ſole confeflion of the parties, and how numerous theſe 


{ſeparations were, ſo long as that continued to be the rule. 


670. ibid. 


In 2 Med. 314. there is a remarkable inſtance of this 
kind; wherein a prohibition was prayed in behalf of the 


childies. who were in danger to be baſtardized by ſuch a 
fraud. Collet married Mary, and had children by her; 


apainft whom it was libelled in the ſpiritual court, that 


he had before married Anne the filter of Marry: He and 


Ann? appear, and confels the matter; upon which, (as 
the report ſets forth) a ſentence of divorce was to pals, 
Whereas in truth, Caliet was never married to Anne, but 


it Was a contrivance between him and his wife to get 
themſclyes 
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themſelves divorced, after they had lived together ſixteen 


years. Gibſ. 445. 
And ſometimes women were ſuborned to perſonate the 


wife, who were to come and confeſs the adultery; and ſo 
the real wife might be divorced, whilſt ſhe knew nothing 


at all of the matter. And Mr Clerke ſays, he knew two 


inſtances in his time, where ſuppoſititious women (not the 


wives of the parties) were ſuborned to come and confeſs 


_ the adultery, as if they had been the real and true wives, 


r On. 316. 
6. If the party accuſed ſhall prove, that the accuſer 


deemed a com- hath alſo committed adultery; this 15 a compenſation for 


enfation of the 
peniation th 


811110, 


Sentence of i- 
vorce. 


juriſdictions. 


e crime, and the accuſer {hall not prevail in his ſuit, 


1 Ougbt. 317. 


In like manner, if the party obs ſhall prove, that 


the accuſer before the commencement of the ſuit had pro- 


bable knowledge of the crime committed, and yet after · 
wards had carnal intercourſe with the nec used: in ſuch 
caſe, the accuſer ſhall not obtain a ſentence of divorce: 
for the crime ſhall be ſuppoſed to have been remitted, 
1 Ought. 317. 

And probable knowledge! in chis cake] is, if the huſband, | 


ſuſpecting his wife, ſhall charge her with the offence, 
and ſhe confeſs it: Or if the witneſſes, whom he ſha]! 


afterwards produce, ſhall ſignify to him before the com- 
mencement of the ſuit, that they can teſtify the offence 
from their own fight and knowledge: Or if the huſband 
ſhall take her in the act of adultery : In all which caſes, 
nevertheleſs, if the huſband ſhall afterwards have carnal. 
knowledge of his wife, he remitteth the injury, and 
ſhall not have a divorce, Therefore if be defires to be 
_ divorces, he muſt abſtain from her bed, altho' he doth not 
preſent]y: turn her out of doors. 1 Ought. « 7 E- 

7. Can. 106. No fentence ſhall be given either for ſe- 
paration a thoro et menſa, or for annulling of pretended 
matrimony, but in open court, and in, the ſeat of juſtice, 
and that with the knowledge and conſent either of the - 
archbiſhop within bis province, or of the biſhop within 


his dioceſe, or of the dean of the arches, the judge of tbe 


audience of Canterbury, or of the vicars general, or other 
principa) officials, or ſede vacante of the guardians of the 

ſpiritualties, or other ordinaries to whom of right it ap- 
pertaineth, in their ſeveral juriſdictions and courts, and 
concerning them only that are then Swelling under theix 


8. N. 
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8. M. 1 Car, Green's caſe, Green prayed a prohibition Coſts: 

to the eccleſiaſtical court at Saliſbury, becauſe his wife 
MW ſued him there to be ſeparated from him, propter ſævitiam. 
And ſentence was there given for the huſband againſt the 
MM wife; and he was inforced to pay all the coſts for his wife. 
And afterwards ſhe appealed ; and becauſe the huſband 
would not anſwer the appeal againſt himſelf, and pay for 
the tranſmitting of the record, he was therefore excommu- 
nicated; and now prayed a prohibition, The court con- 
ceived the caſe to be very hard, that he ſhould be inforced 
to ſpend his money againſt himſelf, But becauſe it was al- 
ledged, that the courſe was ſo in the ſpiritual court, they 
would adviſe until the next term; and ordered to ſtay 
their proceedings in the mean time. Cro. Car. 16. 


, 8 


XII. Alimony. 


- * Saw 4 Fs 86. 


1. The ordinary hath the proper cognizance of alimo- Anmony cf ec. 
ny, and no other court: It is true, there lies an appeal, cleſiaſtical cog- 
but ſtilf it is to the eccleſiaſtical judge; and if the per- Mazuace. 
ſon condemned will not obey the ſentence of that judge, 
he may be excommunicated. Hd. Par. 59. „ if 

In the caſe of Angier and Angier, T. 1718: The wife 1 
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by her next friend brought a bill againſt her huſband, for fl 
a ſpecial execution of articles, whereby he had agreed 1 
with a friend of hers to allow her 52 1 a year ſeparate main- 1 
tenance. Great miſbehaviour to each other was proved mn 
in the cauſe. And it was proved by him, that ſhe had 10 
libelled in the ſpiritual court for alimony; and when that 0 
cauſe was depending there, theſe articles were made; and 10 
that he was deſirous to be reconciled to her, and there- 1 
fore ſtopped the allowance: It was objected, that this 170 
would be decreeing a ſeparation; which belongs to the 110 
ſpiritual court: Alimony continues only till the parties 1 
are reconciled; and if the articles ſhould be decreed, a „ Li 
future reconciliation could not ſet them aſide. But the N _ i" 
lord chancellor decreed an execution. He ſaid it was no L THR 
invaſion upon the ſpiritual court; and if not decreed here, WE 
they can be of no force any where; for the ſpiritual court 10 
cannot decree a performance of them. If the huſband. I 


make a ſeparate proviſion for her, he is not at Jaw charge- | 
able with her debts. And he ordered the maſter to ſettle 1 


EEA ˙ ˙üwꝛA . Pr I UT Ie: „7 ro ar een bs ITS x 


an indemnity for him againſt her debts; and decreed the it 

arrears; and ſaid, it was not a decree for alimony 14 
or ſeparation; for when they come together again, the ti 
articles weuld be no longer binding. Prec. Cha. 496. 5 i 
2. 
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while the par- 
ties [ive ſeparate 


Wife may diſ- 
poſe thereof. 


with the huf⸗ 


Marriage. 

2. A wife cannot ſue for alimony, during the cchabi- 
tation. 4 V. 176. . 

And although they be ſeparated, yet if the huſband 
maintains the wife, it bars her claim in reſpect there. 
of. Id. 

Alſo if ſhe elopes from her huſband, the law will not 
compe! the huſband to allow her alimony. l. Par. 58. 

. A wife having ſeparate allowance, and being ſepa. 
rated, may make a gift of what ſhe ſaves, as a feme (ole, 
Vin. ibid. 

And in the caſe of Dutton and Dutton, 7. 1 2 Lo 
chancellor Cowper allowed the wife to keep the plate 
which ſhe had W ens or had been given to — during 
the ſeparation, Id. 

So if ſhe ſue for get m0 or other injury, and has 
coſts, and the huſband releaſes them, this ſhall not bar 
the wife; for theſe coſts come in lieu of what ſhe hath 
ſpent out of her alimony, which is a ſeparate mainten- 

ance, and not in the JENA of her huſband, 1 Salk, 115, 


XIII. Elopement. 


„ 15 Nb fee and Greinild, By Holt chief juſtice: 

Though the wife be ever ſo lewd, yet while ſhe cohabits 
with her huſband, he is bound to find her neceſſaries, 
and to pay for them; ; for he took her for better for worſe: 
So if he runs away from her, or turns her away. But if 
ſhe goes away from him; when ſuch ſeparation becomes 


notorious, whoever gives her credit, doth it at his peril: 


e by 


for the huſband is not liable, unleſs he takes her again; 


for then it is as if a woman had eloped at common law, | 


ſhe thereby Joſt her dower ; but if ſhe came again, and the 
huſband received her, the right of dower is revived.” I 
Salt. 119. 
2. M. 8 IW. Todd and Stokes. The plaintiff was an 

| apothecary, and ſerved the defendant's wife with phylick, 
who lived ſeparate from her huſband, and had a ſeparate 
allowance of 201 a year. And by Hzlt chief juſtice: If 
huſband and wife ſeparate by conſent, and ſhe hath a ſe- 
parate allowance; it is unreaſonable ſhe ſhould have it 
ſtill in her power to charge him; and it is not to be pre- 
ſumed, that tradeſmen that deal with her truſt her on her 
own credit, and not on the credit of her huſband; and 3 
_ perſonal notice is not neceſſary, it is ſufficient that it be 
publickly and commonly known. I Salt. 116. L. Ran. 


444. 
Z 3 H. 
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1 . H. 10 W. Longworthy and Hoc more. It was ruled Turned away, 
by 22 chief juſtice, that if a huſband turn away his 
ite, and afterwards ſhe takes up neceſſaries upon credit 


of a tradeſman ; the huſband ſhall be liable to the tradeſ- 
man to pay for them. But if the wiſe elopes, though the 
tradeſman hath no notice of the elopement, if he gives 
credit to the wife, the huſband is not liable. If the wife 
tells her huſband that ſhe will buy ſuch a thing, which 
is neceſſary, and. the huſband te]ls her that he will not 
allow it, and forbids the tradeſman to give his wife credit 
for it, and afterwards the wife takes up that thing of the 
ſame tradeſman, upon credit given her by him; the huſ- 
band is not liable. It is ſufficient for the huſband to give 
general notice, that people do not give credit to nis wile, 7 | 
L. Raym. 444. . —— 
FE. 2 An. Etherington and Parrot. By Holt chief juſ- 1 
tice: If a huſband turns away his wife, he gives her cre- 
dit wherever ſhe goes, and muſt pay for neceſſaries for 
her. But if ſhe runs away from her huſband, he ſhall not 
be bound to any contract ſhe makes, On the other ſide, 
while they cohabit, the huſband ſhall anſwer all contracts 
of hers for neceflaries ; for his aſſent ſhall be preſumed to 
all neceſſary contracts, upon the account of cobabiting, 
unleſs the contrary appear. But if the contrary appear, as 
by notice, there is then no room for ſuch a preſumption. 
1 Salk, 118. 
M. 18 G. 2. Bolton and Prentice. In Na for goods 5 
ſold and delivered to the defendant's wife, the caſe appear- 
ed to be, that the defendant and his wife had formerly 
lodged at the plaintiff's houſe, and the plaintiff furniſhed i 
her with goods; and the defendant finding the plaintiff _ 
had helped her to pawn her watch, and ſuſpeCting he | 
confederated with her, left the lodgings, after paying the N 
plaintiff his bill, and forbidding him ever to truſt her if! 
again. After this, the defendant and his wife cohabited 
together for a year; when, without any cauſe appearing, 
be left her, locked up her cloaths, and upon her finding him 
out, refuſed to admit her, and ſtruck her, and declared 
he would not maintain her, or pay any body that did. In 
this diſtreſs, ſhe borrowed cloaths of her friends, and ap- 
plied to the plaintiff, who furniſhed her with neceſſaries 
according to the defendant's degree; which the defendant _ 
refuſing to pay for, this action was brought: and upon 
trial the jury found for the plaintiff, Upon motion for 
a new tria}, the court held the verdict was right; for 
whilſt they were at the plaintiff s there was a particular 
Vox. II. H h realon 
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Leaving the 


huſband with- 
gut conſent, 


a. | 
Marriage. 
reaſon for the particular prohibition ; yet the cauſclek, | 
turning her away deſtitute afterwards, gave her the gene- 
ral credit again: and if a huſband ſhould be allowed, 
under the notion of a particular prohibition, to deſtroy 
her obtaining credit in one place, he may in the ſame | 
manner prevent it with all people ſhe is acquainted with, 
He appears to be a wrong doer, and therefore has no 
right to prohibit any body. Str. 1214. f Y 

T. 4G. 2. Child and Hardyman. Action for linen f 
ſold to the defendant's wife. Upon bn aſſumpſit, the de- 
livery was proved. And the defendant proved that ſhe |} 
had lived in a very lewd manner; one Mr Nett frequently | 
coming to her at her huſband's houſe, and they were lock- | 
ed up together in a bed-chamber; and other indecencies 
paſſed between them. And it was alſo proved, that ſhe | 
ſeveral times went to the houſe of this Nott, a gentleman } 


in Wiliſpire, who lived within three miles of the defend— 


ant's houſe. It did not appear farther than that he cif. 
liked her going and ſtaying at Mr Nott's. But under 


| theſe circumſtances, the huſband and wife continued to 


live together. Afterwards, ſhe went away from him, and 
went to Marlborough, where ſhe reſided for ſome time; I 
but after the leaving her huſband's houſe it did not ap- } 
pear that ſhe ever ſaw Mr Nztt, or lived in a lewd man- 
ner. After ſome time, ſhe en Lucas an attorney to her 
huſband, to deſire that he would receive her again; the 


huſband told him, that if ſhe came again, ſhe ſhould ne- f | 


ver fit at the upper end of his table, nor have the govern- 
ment of the childien; but ſhould live in a garret. Then 


Lucas propoſed to him, to make her an allowance, and 


propoſed about 80 or 100] a year, he being worth about 
5 or bc01l a year, But that was not complied with; and 
afterwards ſhe came to London, and bought the 5 to 
the amount of 521. By Raymond chief juſtice: If a woman 
elopes from her bless, though ſhe does not go away 
with an adulterer, or in an adulterous manner; the tradef- 
man truſts her at his peril, and the huſband is not bound. 


And this hath been ſo adjudged in two or three caſes. 
Indeed if he refuſe to receive her again, from that time 
it may be an anſwer to the elopement. In this caſe he 
doth not abſolutely refuſe to receive her again; but that 


ſhe ſhould neither ſit at his table, nor have any govern- 


ment of the children, but ſhould be kept in a garret; 
and ſhe deſerved no better uſage, And the plaintiff was 
nonſuit. Str. 875. 


5. By 


*  —— CD 


Marriage. 
leave 17 huſband, and go away, and continue with her ad- 


vouterer, ſhe ſhall be barred for ever of action to demand her 
drwer that ſhe ought to have of her huſband's lands, if ſhe be 


convict thereupon ; except that her huſband willingly, and with- 


aut coercion of the church, reconcile her and ſuffer her to dwell 
with him; in which caſe, ſhe ſhall be reſtored to her ac- 


tin. 


 Willingly leave her huſband, and go away, and continue] 
Albeit the words of this branch be in the conjunct:ve, yet 


if the woman be taken away not willingly but againſt der 


will, and afterwards conſent, and remain with the adul- 
terer without being reconciled, ſhe ſhall loſe her dower ; 
for the cauſe of the bar of her dower 1s not the manner of 


the going away, bur the remaining with the adulterer in 
 avowtry without reconciliation, that is the bar of the 


cower. 2 ißt. 435. 


And continue with her advouterer] Albeit ſhe doth not 
continually remain in avowtry with the adulterer, yet it: 


ſhe be with him and commit adultery, it is a tarrying 


within this ſtatute. 2 oft. 435. 


And if ſhe once remain with the adulterer i in avowtry, 
and afterwards he keepeth her againſt her will ; or if the 


advouterer turneth her away, yet ſhe ſhall be ſaid to con- 
tinue with the advouterer within this ſtatute. 2 Inj. 435. 


To demand her dewer | In this caſe of elopement, and 
remaining with the adujterer, the wife could not be bar- 


red of her dower by the common law, although a divorce 


were ſued or had fer the ſame adultery : but by a divorce 
| vinculo, in the life time of her huſband, the loſeth her 


dower by the common law. 1 Il. 33. 
M. 12 G. Morris and Martin. Action for meat and 


other things provic d for the defeadant's wife. The de- 


fendant proved ſhe went away from him with an adulterer. 


Na mond chief juſtice held, that the huſband ſhould not be 


charged for neceſſaries for her, though the plaintiff who 
provided for her had no notice; and he ſaid, chief juſtice 
Holt always ruled it ſo. Str. 647. 


- 12 G. Mainwaring and Sands. In an action againſt 5 
the huſband for a laced head ſold to the wi fe, it was prov- | 
ed, that the wife lived from her huſband in adultery, and 
that ſhe told the plaintiff ſhe had a huſband, but that ſig- 


nified nothing, for ſhe would pay him herſelf. Raymond 
chief juſtice held the defendant not chargeable, and ſaid 


Hh 2 | he 


467 
5. By the 13 Ed. f. ſt. x: e. 33. If a wife willingly Living with an 


adulterer, 
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Prohibition. 


notice, which only ſtrengthened the caſe. Str. 706. 


hibition to the conſiſtory court of London, for that he 


that his wife ſhould live from bim, and that he ſhould al. | 


Marriage. 
f 
he ſhould have ruled it ſo, if there had been no actual 
6. H. 12 J. Hyat's caſe. Thomas Hyat prayed a pro. 


was ſued there by his wife to be ſeparated from him prop. 
ter ſævitiam; and ſentence was there given againſt him, 


s is the acorn, nut, or other fruit of the tres 


tif 
low her 55 6d weekly, although the huſband offered te- 50 
conciliation, and deſired cohabitation, and proffered cau— 13 
tion to uſe her fitly. But it was denied by the court to or 
grant a prohibition; becauſe the couft of the ordinary is 8 
the proper court for allowance of alimony, and may take 
order for ſeparation or divorce, if ſhe be cruelly uſed, W « 
Cr. Ja. 364. 5 Ne « 
Martyrdom of king Charles the firſt, See 40 
eee. : 
1 — — —_ 0 


Patt. 


of the wood, which is uſually fed upon by the {wine 


or Other cattle : perhaps from gare, to champ or chew ; 


from whence allo may proceed the Saxon word naſlan, to | 


firlt to midwives being licenſed by the biſhop or his dele- 
gated officer. Maiſi c. 31. 2 Burnei's Hifl. Ref. 77. 


fatten, Which is treated under the title Tithes. 


May the twenty ninth. See Polidaps. 
__ Methodiſts. See Oiſſenters. : 
Metropolitan, See Biſhops. 


— 


Sidwives. 
H E RET OF OR E, in caſes of neceſſity, the of- 


| fice of baptizing was frequently performed by the 
widwife; and it is very probable, that this gave occaſion. 


d 


(c 


. 


Midwives. 


And by ſeveral conſtitutions, the miniſter was requir— 
ed frequently to inſtruct the people, in the form of words 
to be uſed in ſuch caſes of neceſſity. 

In order for the midwife's obtaining a licence, ſhe muſt 
be recommended under the hands of matrons, who have 
experienc:d her ſkill; and alto of the pariſh miniſter, cer- 
tifying as to her life and converſation, and that ſhe 1 iS a 
member of the church of England. 

The oath to be adminiftred to a midwife by the biſhop 
or his chancellor, when ſhe is licenſed to exerciſe that of- 

ce, is ſaid to have been as followeth : | 

«© You ſhall ſwear, rt, that you ſhall be diligent. 


and faithful and ready to help every woman labourin 


« with child, 4s well the poor as the rich; and that in 


© time of neceſſity; you ſhall not forſake che poor wo- 
man to po to the rich, 


„Item, You ſhall neither cauſe nor ſuffer any wo- 
ec man to name or put any other father to the child, 
« but only him which is the very true father thereof 1 in- 


6 Gecd.. 


Item, You ſhall not ſuffer any woman to pretend, 
85 feign, or ſurmiſe herſelf to be delivered of a child, 


„ child for her own. 


*. may © and ſo often as you ſha!l perceive any peril or 


« jeopardy either in the woman, or in the child, in an 


© ſuch wiſe as you ſhall be in doubt what ſhall chance 


thereof; you ſhall thenceforth in due time ſend for 


uſe their advice and counſel in that behalf. 


cc 


© or other prayers, chan may ane with God's laws and 


<< the King's. 
“ any herb, medicine, or potion, or any other thing, to 
cc 


64 {troy or caſt out that ſhe goeth withal before her 
time. 


Item, You ſhall not W EN any woman being with 


e child, by any pain or by any ungodly ways or means, 


to give you any more for your pains or labour in briog- 


ing her to bed, than wy would otherwiſe do. 


H h 3 Item, 


who is not indeed; neither to claim wei other woman's 


Item, You ſhall not ſuffer any woman's child to be 
murdered, maimed, or otherwiſe hurt, as much as you 


other midwives and expert women in that faculty, and 
„Item, You ſhall net in any wiſe uſe or exerciſe any 
manner of witchcraft, charm, or ſorcery, Invocation, 

„Item, You ſhall not give any counſel or miniſter 


any woman being with child, whereby ſhe ſhould de- 
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MPidwives. 


ce Item, You ſhall not conſent, agree, give or keep 
counſel, that any woman be delivered ſecretly of that 
which ſhe goeth with, but in the preſence of two or 


three lights ready. 
Item, You ſhall be ſecret, and not open any matter 
appertaining to your office. in the preſence of any 


man; unleſs neceſſity, or 8788 urgent cauſe do con- 
ſtrain you ſo to do. 

& Item, If any child be Cead born, you yourſelf {hz 11 
ſee it buried in ſuch ſecret place, as neither hop or 
dog, nor any other beaſt may come unto it; and in 
ſuch ſort done, as it be not found nor perceived, as 
much as you may: and that you ſhall not ſuffer any 
ſuch child to be caſt into the jaques or any other iu— 
convenient place, 

% Item, If you ſhall know any midwife uſing or FO 


any thing contrary to any of the premifles, or in any 
Otherwiic than ſhall be leemly or convenient; you. 


{hall forthwith detect, open or ſhew the ſame to nic or 
my chancellor for the time being. 

„ Item, You ſhall uſe yourtelf in honeſt behaviour 
unto the woman, being Jawtully admitted to the room 
and office of a midwife, in all things accordingly. 


Item, That you fhall truly preſent to my ſell, or my 
chancellor, all ſuch women as you ſhall know from 


time to time to occupy and exerciſe the room of a mid— 


wife within my aforeſaid diocele and juriſdiction of 


without any licence and admiſſion. 


«© Item, You ſhall not make or aſſign any deputy or 


deputies, to exerciſe or occupy under you in your ab- 
ſence the office or room of a midwife, but ſuch as you 


{hail perfetly know to be of right honeſt and diſcreet 


behaviour; and alſo apt, able, and having ſufficient 
knowledge and Experience to exercile the ſaid room 
and office. 
„% Item, You ſhall not be privy, or conſent, that any 
prieft or other party ſhall in your abſence, or in your 


company, or of your knowledge or ſufferance, baptize 
any child by any maſs, latin ſervice, or prayers, than 


ſuch as are appointed by the Jaws of the church of 
England ; neither ſhall you confent, that any child 


born by any woman who ſhall be delivered by you, 
ſhall be carried away without being baptized in the 


pariſh by the ordinary miniſter where the ſaid child is 


born, unleſs it be in caſe of neceſlity baptized pri- 
vately according to the book of common prayer : but 
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« you {hall forthwith, upon underſtanding thereof, either 
« give knowledge to me the ſaid biſhop, or my chancellor 
© for the time bein 
« All which articles and charge you ſhall faithfully 
«© obſerve and keep: So help you God, and by the con- 
&« tents of this book,” Book of oaths. 
If there be a ſuit in the ſpiritual court, againſt a wo- 
man for exerciſing the trade of a midwife without licence 
of the ordinary, againſt the canons : a prohibition lieth : 


for this is not any ſpiritual function, of which they have 
cogniſance. 2 Koll's Abr. 286 


Mines in the nes land, See Glebe land. 


Ponaltertes. 


2 Nen“ E, the principal parts of this title are 5 0 5 
from that moſt accurate and valuable work, biſhop 
Tanner's Notitia Monaflica. 


1. Origin of monaſteries. 

II. The ſeveral orders of monks. 

III. Canons. 

IV. Nuns. 
V. Freers, 
VI. Military orders. 

VII. Of the ſeveral kinds of 196 
VIII. Officers therein. 

IX. Diſſolution. 

X, . 


I. Origin of monaſteries: 


The original of monks (from the word pov0;, ſolus,) 
ſeemeth to have been this: The perſecutions, which at- 
tended the firſt ages of the goſpe], forced ſome chriſtians 
to retire from the world, and live in deſarts and places 
moſt private and unfrequented, in hopes to find that 

H h 4 peace 
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tion to retirement, that the practice was continued when 


Benedictines. 


Cluniacks. 


their ficſt houſe at Lewes in Suſſex about che year 1077. 


Monaſteries. 
peace and comfort among beaſts, which were denied them 


amongſt men. And this being the cafe of ſome very ex- 
traordinary perſons, their example gave fo much reputa— 


the reaſon ceaſed which firſt began it. And after the 
empire became chriſtian, inſtances of this kind were 
numerous; and thoſe, whoſe ſecurity had obliged them 
to live ſ-parately and apart, became afterwards United 
Into ſocieties, 

And in this kingdom in particular, it is not unlike! ely, 
but that ſeveral chriſtians, to avoid the heat of pertecu— 
tion, which raged fiercely here in the time of Diodls lan, 


about the year 303, might withdraw themſelves into 95 
litary places. The troubleſome times which ſoon atter 


followed by the Romans hard uſage of the Britons, and 
the invaſion of the Scots from Ireland, the Picts and At- 
tacots from the north, and the Saxons and Franks frum 
the eaſt and ſouth, might poſſibly farther incline contem- 
plative perſons to flee into caves, foreſts, and ſuch Uke 
ſolitudes, and ſpend their time there in reading the {crip- 
tures, ind other dutics of religion, though under no te 
or vow but what INEF impoſed upon ee, 


IL. The ſeveral kinds of mans. 


1. The Benedi hin- moaks were thoſe who followed the 


rule of St Benedict, or Bennet; who was born at Nurha in 
the dukedom of Spoletts in Italy, about the year 48c. 
From the colour of their outward habit, they were gene- 
rally called Black monks. This order is ſaid to have 
been brought into England about the year 596. Of this 
order were all the cathedral priories, except Carliile ; and 


moſt of the richeſt abbics in England. There were alſo 
nuns, as well as monks, of this order. 


2. A reformation of 8 things which ſeemed too re- 


miſs in St Benedict's rule, was begun by Bernon, abbot 


of Gigni in Burgundy, and increaſed and perfected by 


Odo abbot of Cluni, about the year 912; which gave oc- 
caſion to the riſe of the Cluniac order; which was the 
firſt and principal branch of the Benedictines. For they | 
lived under the rule of St Benedict, and wore a black 
habit; but obſerving a different diſcipline, were called 


by a different name. 
William earl Warren, ſon in law to William the con- 
que ror, fiiſt brought theſe monks into England, and built 


All 


of Clairvaux about the year 1116, who was a great pro- 
moter of this order. 


monks 
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All the monaſteries of this order in England were go- 
verned by foreigners; and had more French than Engliſh 

monks in them, but many of them were afterwards made 
genizens; and all of them at laſt diſcharged from all ſub- 
jection to the foreign abbies. 

There were 27 priories and cells of this arder in Eng- 
land. 

The order of Grandmont was inſtituted at Grand- Grandmontines 


3 in Limoſin in France, about the year 1076, by 


Stephen, a gentleman of Auvergne, The monks of it 

lived under the rule of St Benedict, with ſome little va- 

riation. They were brought into Enzland in the reign 

of king Henry the firſt, and ſeated at Abberbury i in Shrop- 

ſhire; beſides which it doth not appear that there were 

more than two other houſes of this order in England, viz. 

Creſſewell in Herefordſhire, and Groſmont or Eſkedale 

in Y.ork hire. - 
4. The Carthufian monks were alfo a branch of the Be- Carthuſians. 

nedictines, whoſe rule they followed, with the addition > 

of a great many auſterities. T heir author was one Bruno, 


born at Cologne in Germany; who firſt inſtituted this 
order at Chartreux (Cartuſia) in the dioceſe of Grenoble 


in France, about the year 1080. 
Their houſes were called Chartreux houſes, which by g 
corruption have degenerated into Charter houſes. 
Their rule was the moſt ſtrict of any of the religious 
orders; for they were never to eat fl:ſh, and were obliged 
to feed on bread, water, and ſalt one day in every week. 
They wore a hair ſhirt next their ſkins, and were allow- 
ed to walk only about their own grounds once a week, 
They were brought into L noland about the year 1180 
by king Henry the ſecond ; and had their firſt houſe at 
Witham in Somerſetſhire. 
Their habit was all white, except their outward plaited 
cloak, which was black. 
Tie were but nine houſes of monks of this order in 
England. 
5. There was yet another branch of Be call- Ciftertians, or 


ed Ciſtertians, from Ciftertium or Cifteaux, in the biſhop- Bernardines, 


rick of Chalons in Burgundy, where this order was firſt 
inſtituted by Robert abbot of Moleſme, in the year 1098. 
They were alſo called Bernardines, from St Bernard abbot 


From the colour of their hadit, they were called White 


2 —_— | | Their 
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Nrignians, or 
tratres griſei. 


Tironenſes. 


| Secul ar. 3 


Monaſteries. 


Their monaſteries, which became very numerous in 
a ſhort time, were generally founded in ſolitary and 
uncultivated places; and all dedicated to the bleſſed 
virgin. 

Theſe monks came into England it in the year 1128 
had their firſt houſe at Waverley in Surry; and 18 the 
diſſolution had 85 houſes here. 


6. The order of Savigni or Fratres Griſe!, were he 4 


ed by Vitalis de Mortain, who began to gather Giſciples 
in the foreſt of Savigni in France, about the year 1105. 

He gave his diſciples the rule of St Benedict, with ſome 
peculiar conſtitutions: And they took a grey hab. from 


\ whence they were called fratres griſer. Vitalis came into 


England in the year 1 120; and preaching here, and con- 


verting many, probably introduced his order, which was 
ſhortly after, (viz. in the year 1148) united to the Ciſ- 4 
tertians. Ty 
. The order of Tiron was inſtituted by st Bernard, 
who was born in the territory of Abbeville in the year 


1046, who ſet up a ſort of monks that took the name of 
ir»nenſes from their firſt monaſtery, which was founded 


at Tiron about the year 1109. They were reformed Be- 


nedictines. There ſeems to have been no houſe in Eng- 


Jand of this order, and only one abbey in Wales, viz, 


St Dogmael's (where they were placed about the yea 


1126), with its dependent priory at STO and cell 6 | 
_ Caldey. 
38. The orders of monks 3 were all that 
we had in England and Wales, except the Caldees or cul- 
tores Dei; who were Scotch monks, and of the ſame rule 
with the Iriſh ones. We meet with theſe no where but 
at St Peter's in York. 


And the inſtitution of Scotch monks TIT fremeth 


to have ariſen from the connection which was anciently 


between the metropolitical ſee of York and the kingdom 


of Scotland; for until about the year 1466, the arch- 
biſhop of York had juriſdiction over all the biſhops of 


Scotland, who had their conſecration from him, and 


ſwore canonical obedience to him. 


III. Canons. 


1. Beſides the monks, there were alſo canons (from 
K, regula), which were of two ſorts, regular and ſe- 


cular. The ſecular. were ſo Called becauſe they con- 


verſed 


n 
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verſed in ſeculo, abroad in the world, performed ſpiritual 
offices to the laity, took upon them the care of ſouls 
(which the regulars. could not do without diſpenſation), 
= differed in nothing almoſt from common prieſts, ſave 
that they were under the government of ſome local ſta- 
gtes> For though they were in ſome places confined to 
live under one roof, as the monks and regular canons did, 
yet they generally lived apart, and were maintained by 
giſtinct prebends, almoſt in the ſame manner with the 
canons and prebendaries of other cathedral and collegiate 
churches at this day. 
2. Regular canons were ſuch as lived ander ſome rule. Regular. 
They were a leſs ſtrict ſort of religious than the monks, 
but lived together under one roof ; had a common dor- 
mitory and refectory, and were obliged to obſerve the ſta- 
tutes of their order. 
The chief rule for theſe canons is that of St Auſtin, i 
5 was made biltop of Hippo in the year 395. But 
they were but little known till the tenth or eleventh cen- 
tury, were not brought i into England till after the con- 
queſt, and ſeem not to have obtained the name of Auſtin 
canons till ſome years after. The general opinion is, 
that they came in after the beginning of the reign of king 
Henry the firſt, about the year 1105. 
Their habit was a long black caſſock, with a white 
rochet over it, and over that a black cloak and hood ; 
from whence My were called black canons 9 of St 
Auſtin. 
The monks were always ſhaved ; but theſe canons wore 
beards, and caps on their heads. 
| There were about 175 houſes of theſe canons, . 
canoneſſes in England and Wales. 
4. But beſides the common and regular ſort of theſe Order of St Ni- 
canons, there were alſo the following particular ſorts. cholas. 
Ass hiſt, ſuch as obſerved St Auſtin's rule, according 
to the regulations of St Nich-.as of Arreaſia ; as thoſe of 
Harewolde in Bedfordſhire, Nutley or Crendon in Buck- 
inghamſhire, Hertland in Devonſhire, Brunne in Lin- 
colnſhire, and Lilleſhul in Shropſhire. 
5. Others there were of the rule of St Auſtin, and or- Order of st 
der of $t Victor; as at Keynſham and Worſpring in So- Vitor: 
merſetſhire, arid Wormefley in Herefordſhire, | 
6. Others of the order of St Auſtin, and the inſtitu- of st Mary of 
tion of St Mary of Meretune, or Merton; as at Bucken- Merton - 
ham in Norfolk. 


7. The 
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Præmonſtra- 
tenſes. 


Glibertines. 


Order of che 
holy ſepulchre, 
or holy croſs. 


Monaſtertes 


7. The Prememſir atonſes were canons who lived accord. 
ing to the rule of St Auſtin, reformed by St Norbert, 
who ſet up this regulation about the yer 1 120, at Bas. 
monſlratum in Picardy, a place fo called becauſe it was (aid 
to have been foreſnewn or Præmonſirated by the bleſſed 
* rgin to be the he ad ſeat and mother church of this order. 

Theſe canons were, from their habit, called White 
canons. They were brought into England ſoon after 
the year 1140, and ſettled fr at Newh ous j in Lincoln. 
ſhire. They hed in England a conſervator of their pri- 
vileges, but were nevertheleſs often viſited by their ſupe- 
riors at Premonſtie, and continued under their juriſdie- 


tion till the year 1512, when they were exempted from 
155 the bull of pope Julius the ſecond, confirmed by 


ng Henry the eighth; and the ſuperiority of all the 
3 of this order in England and Wales was given to 
the abbot of Welbeck in Nottinghamſhire — I bere were 
about 35 houſes of this order 


8. The Sempringham. or 2 [bertine canons were int. 
tuted by Sr Gilbert at Semptingham in Lincoln ire, in 
the year 1148. He compoted his rule out of thoſe of St 


Auſtin and St Benedict (the women following the Ciſter- 
"ou regulation of St Benedict's rule, and the men the 
rule of St Auſtin), with ſome ſpecial ſtatutes of theit 


own. The men and women lived in the fame houſes, 
but in ſuch different apartments, that they had no cem— 
munication with each other; and increaſed fo faſt, that 


St Gilbert himſelf founded 13 monaſteries of this ode IT, 


viz. four for men alone, and nine for men and women 


together, which had in them 700 brethren and 1500 fl 


ters. At the dijloiution there were about 25 houſcs of 


this order in England and Wales. 
. Canons regular of the holy ſepulchre were ;nflituted 


in the beginning of the 12th century, in imitation of the 
regulars inſtituted in the church of the holy ſcpulchte of 
our Saviour at Jeruſalem, The firft houſe they had in 


England was at Warwick, which was begun for them by 


Henry de Newburgh art. of Warwick, who died in the 


year 1123, and perfected by his ſon Roger. They are 
ſometimes called canons of the h:ly creſs, and wote the 


ſame habit with the other Auſtin canons, diſtinguiſhed 
only by a double red croſs, upon the breaſt of their cloak 
or upper garment, The endeavours of thele religious for 
regaining the holy land, coming to nothing after the Jols 


of Jeruſalem in the year 1188, his order fell into Cecay, 
ihcit 
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their revenues and privileges were moſtly given to the Ma- 
tiurine friers, and only two houſes of them continued to 


, WM the diſſolution. 

1 

19 4 IV. Nuns. 

: Nun, called by the latins nonna ; as alſo the maſculine 
r nas, which they uſed to ſignify a monk; are of hebrew 


extraction, from iin, or nun, a jon. 
1. There were, beſides the Benedictine and Gilbertine Several ſoits of 
W nuns before mentioned, Cluniac, Ciſtertian, Carthuſian, Un“ 
Auſtin, and Premon Kratenſian nuns, who followed the 
ſame rules with their reſpective monks, omitting only 
what was not proper for their ſex, and wore habits of the 
ſame colour, having their heads always covered with a 
veil. 
2. And to theſe we muſt add thong ther orders of re- order of Fon- 
ligious women, formerly in England; viz. e 
Firſt nuns of the order of Fontevrault, which was in— 
ſtituted about the latter end of the eleventh century, by 
one Robert ſurnamed de Arbriſſel at Fontevrault, in Poic- 
tiers, where he built an abbey for his followers preſently 
after the year 1100. Tho' this order (which was a re- 
form of the Benedictine) was chiefly for women, yet 
beyond ſea they had alſo religious men living amongſt 
them in different apartments, who were under the go- 
vernment of the abbeſs; for the founder grounded his 
model upon our bleſſed Saviour's recommending the 
virgin Mary and St John the evangeliſt to each other. 
And as St John was thereby to look upon the bleſſed 
virgin as his mother, the founder directed that the men 
mould acknowledge the abbeſs or prioreſs of the convent 
as their ſuperior, and ſubmit to her authority both in pt 
ſpirituals and temporals. And the abbeſs of Fontevrault " 
Vas made the general ſuperioreſs and head of the order, | 
———— Theſe nuns were brought into England by Ro- 
bert Boſſu earl of Leiceſter, before the year 1161, and 
placed at Nun Eaton in Warwickſhire; but there were 1 
only two houſes more of this order in England, and there 
is no expreſs account of any monk in any of them, but 
only of a prior at Nun Eaton. | 
3. The nuns of St: Clare were founded by. her whoſe Order of 5 ll! 
name they bear, at Aſſiſe in Italy, about the year 1212. Clare or e mis 1 
Theſe nuns obſerving St Francis's rule, and wearing the [ 
lame coloured habit with the Franciſcan friers, were often 
called 
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Order of 87 
Bridget. 


Domlalczns, _ : | | 
| Spaniard, who was born about the year 1070. They 


Franciſcans. 
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called minoreſſes ; and their houſe without Aldpate, the 
minories, They were likewiſe called the Poor Clares, pro. 
bably from their ſcanty endowments. They were 
brought into England by Blanch queen, of Navarre, who | 
was wife to Edmund earl of Lancaſter Leiceſter and 
Derby, about the year 1293, and ſeated without Aldgate | 
as aforeſaid, Peſides which, there were but three houſes. | 
more of this order in England, viz. Waterbeache and 


Denny in Cambridgeſhire, and Bruſyard in Suffolk, 


4. The Bregittines, or nuns of our holy Saviour, were 
inſtituted by St Bridget, princeſs or ducheſs of Nericia in 


| Sweden, about the middle of the 14th century, under 


the ruje of St. Auſtin, with ſome additions of her own, | 
This order, tho? chiefly for women, had likewiſe men in | 
every convent (who lived in different apartments, and 


were not permitted to come near the women but in 


caſes of great neceſſity), and differed from all other in- 
ſtitutions in requiring a particular number of men and 
women in every houſe, to wit, 60 nuns, 13 prieſts, 4 


deacons, and 8 Jay brethren. There ſeems to have been 
only one houſe of this order in England, namely at Syon 


in Middleſex, founded by king Henry the fifth, about 


the year 1414. 


L. Trier,. 


The before mentioned were all the ſorts of monks, 


canons, and nuns, which ws had in England and Wales: 


The friers (fratres, brethren) were theſe following: 
1. The Dominicans; whole founder was St Dominic a 


were call preaching friers, from their office to preach and 
convert hereticks ; black friers, from their garments ; and 
in France, Jacobines, from having their firſt houſe in St 
James's ſtreet at Paris. Their rule was chiefly that of St 


Auſtin, They came into England in the year 1221, bad 
their firſt houſe at Oxford, and at the diſſolution bad F 


about 43 houſes in England, ——- There were nuns allo 


of this order, but not in England. 


2. The Franciſcans received their rule from St Francis 


an Italian, in the year 1182. They were alſo called Grey | 


or Minor Friers, the one from their grey cloathing, the 
other name they aſſumed out of pretended humility. 


They girded themſelves with cords, and went barefooted. 


The general opinion is, that they came into England in 


the year 1224, and had their firſt houſe at Canterbury» 


and 


on” uk. GY @O 


Monafteries. 


and their ſecond at London.—A relaxation having by 
degrees crept into this order, it was thought fit to reform 


and reduce it to its firſt rule and iaſtitution. Thoſe that 


continued under the relaxation were called Conventuals; 
and ſuch as accepted the reformation of their order were 
called Obſervants or Recllefis, This reformation was be- 
gun by St Barnard or Bernardin, about the year 1400.— 

King Edward the 4th is commonly faid to have brought 
them into England, but there is no certain account of 
their being here, till king Henry the 7th built two or 


three houſes for them. At the diſſolution, the conven- 


tual Franciſcans bad about 55 houſes, which were under 
cuſtodies or wardenſhips; viz. thoſe of London, York, 
Cambridge, Briſtol, Oxford, Newcaſtle, and Wor- 


ceſter. 
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3. As to the Capuchins, and other diſtinctions of the Capuchins. 


Franciſcans beyond the ſeas; they chiefly aroſe ſince the 


Engliſh reformation, and never had any place here, 


4. The Trimtarians, Maturines, or friers of the order Trinitarians, or 


of the Holy Trinity, ſor the redemption of captives, were Maturines. 


inſtituted by St John de Matha, and Felix de Valois in 


France, about the year 1197. The rule was that of St 
Auſtin, with ſome peculiar conſtitutions. Their re— 


venues were to be divided into three parts, one for their 


own ſupport and maintenance, another to relieve the 
poor, and athird to redeem ſuch chriſtians as ſhould be 


taken captives by the infidels. They were called Trinita- 
rians, becauſe all their churches were to be dedicated to 
the Holy Trinity; and Maturines, from having their firſt 


houſe in Paris near St Mathurine's chapel. They were 
brought into England in the year 1224 ; where the lands, 
revenues, and privileges of the canons of the holy ſepul- 
chre were given to them upon the decay of that order ; 


and had their firſt houſe at Mottenden in Kent. There 
were about 10 or 12 houſes of theſe friers in England 


and Wales, 


5. The Carmelite or bis friers (the former of which Carmelites, | 


names they had from the place of their firſt reſidence, and 


the latter from the colour of their habit) came next into 


this kin gdom. They were alſo called brethren or friers 


of the 2 virgin. "They pretended to great antiquity, 


but the firſt certain account we have of them is at mount 


Carmel in Paleſtine, about the year 1238. Their rule 
(which was chiefly that of St Baſil) is ſaid to have been 


given them by Albert patriarch of Jeruſalem about the 


ear 1205. They were brought into England in the 
year 
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year 1240, by the lords John Veſey and Richard Grey, | 
and had their firſt 1 at Alnwick in Northumberland, 0 
and Ailesford in Kent. Of this order there were about 
40 houſes in England Ts. Wales, | 
Croſſed or 6. The order of Creſjed or Creuched friers were inſlitut- | 
erouched friers. ed, or at leaſt reformed, by one Gerard, prior of St 
Mary cf Morello at Bologna; and confirmed | in the year 
1169 by pope Alexander the third, who brought them 
under St Auitin's rule, and made ſome other coyſtitu— 
tions for their government. At firſt they carried a c, 
fixed to a ſtaff in their bands, and afterwards had one 
made of red cloth ſewed upon their backs or breaſts, 
Tney came into England in the year 1224, and had their 
Hrſt houſe at Colche ſter. There were not here above 6 or 
7 houſes of theſe friers. 
Anitias or Fre- 7. The origin of the Auſtin friers or 0 8 of 
mites. the order of St Auſtin (from 3/45; A deſert place) is very 
uncertain, "They were brought into England a bout the 
year 1250. They had about 32 houſes in {Engines and 
Wales at the ſuppreſſion. 
Order of the 8. The friers of the Sac fuſt appeared in England in 
ac. the year 1257. The right ſtyle of them was friers of the 
penance of Feſus Chriſt, But they were commonly called 
friers of the Sac, from their habit being either ſhaped like 
a /ack, or made of that coarſe cloth called ſackcloth, They 
ſeem to have had their firſt houſe near Alderſgate, Lon- 
don. But their order was very ſhort lived here, being 
put down by the council at Lyons in the year 1307. 
Pethlemites. 9. The Bethlemite friers, came in al ſo in the year 1257» 
They had their rule and habit much like that of the Do- 
minicans, but were diſtinguiſhed from them by a red ſtar 
of five rays, with a blue circle in the middle of it, worn 
on their breaſts in memory of the ſtar which appeared to 
the wiſe men, and conducted them to Bethlehem. They 
were placed in Trumpington ſtreet at Cambridge the firſt 
year they came over. And that ſeems to have been the 
only houſe of theſe friers in England, 


| Orderof St An, 10. The order of St Anthony of Vienna was inſtituted in 
: thony of Vien- 


ng the year 1095, for the help and relief of ſuch perſons as 

ED were afflicted with that painful inflammation called St 
Anthony's fire, from that ſaint's being thought to caſe 
people under it, and deliver them from it. The friers 
or brethren of this order followed Sr Auſtin's rule; came 
bither early in the reign of king Henry the third, and had 
one houſe at London, and another at Hereford. 


11. Tre 


ö 
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11. The laſt order of friers which was brought into Bonhommez, 


this kingdom, was that of Poanhommes, or good men * who 
were brought hither by Edmund ear] of Cornwall, in the 
year 1283, and placed at Atherug in Bucks, Beſides 


which, there was hut one houſe more of this order in 


England, to wit, Edingdon in Wilthire. "Theſe friers 
followed the rule of St Auſtin, and wore a blue habit, 


LI. Military orders. 


Of the military orders of the religious, there were theſe 
1 


. Knights Fliſpitalars, who took their name from an Hoſpitalatz. 


17 0 built at Jeruſalem for the uſe of pilgtims coming 
to the holy land, and dedicated to St John Baptiſt, For 
the firſt buſineſs of theſe knights was, to provide for ſuch 
pilgrims at that hoſpital, and to pro rect them ſrom inju- 
ries and inſults upon the road. They were inſtituted 


about the year 1092. They followed chicfly St. Auſtin's 
rule: and wore a black habit, with a white croſs upon it. 
They ſoon after came into Eng land, and had an houſe 
built for them in London in he year 1100. And from 


a poor and mean beginning, they obtained ſo OzCat wealth 
and honours and exemptions; that their ſuperior here in 


England was the firſt lay baron, and had a ſeat amongft 
the lords in parliament; and ſome of their privileges were 
extended even to their tenants. They were at firſt cal- 
led knights of St John of Jeruſalem ; but ſettling chiefly 


at Rhodes after they were driven out of the holy land, 
were afterwards called knights of Rhodes; and after this 
loſs of Rhodes in the year 1522, and their having the 


iſland of Malta given them by the emperor Charles the 


fifth. they were "called knights of Malta. 
"There were alſo ſiſters of this order; but we had only 


one houſe of them in England, VIZ. Buckland 1 in Somer- 


ſetſhire. 


2. The knights Templars were in kite in the year Template. 


1118; and were ſo called from having their fir{t reſidence 
in ſome rooms adjoining to the terplz nk Jeruſalem, Their 
buſineſs alſo was, to guard the roads for the ſec urity of -- 
Pilgrims in the holy land; and their rule, that of canons 
regular of St Auſtin, Their habit was white, with a red 
croſs on the left ſhoulder. Their coming to England 
was probably pretty early in the reign of kiag Stephen: 


and their firſt ſeat was in Holborn, T ney increated 


very faſt, and in a little time obtained very large poſiel- 
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ſions. But in leſs than 200 years, their wealth and power 


was thought too great; they were accuſed of horrid 
crimes, and thereupon every where impriſoned ; their 
eſtates were ſeized; and their order was ſuppreſſed by 


| pope Clement the fifth, in a general council at Vienna, 


in the year 1312. 
. The order of St Lazarus of Jeruſalem (of which we 
had a few houſes) ſeems to have been founded for the re. 


lief and ſupport of lepers and impotent perſons of the 
military orders. 


VII. of the ſeveral kinds of baufes. 


The above recited are all the religious orders which we 


had in England and Wales, 'The houſes belonging to the 


ſaid orders were as follows: 


I. Cathedral is a name yet well known : : In the con- 
vent ual cathedrals, the biſhop was in the place of an ab- 


bat, and had the principal {tall on the right hand of the 


entrance into the quite; as he hath till, at E! v. and al 
lately had at Durham and Carliſle. _ 

2. Collegiate churches and colleges conſiſted of a num- 
ber of ſecular canons, living together under the govern- | 
ment of a dean, warden, provott, or maſterz and having | 


for the more ſolemn performance of divine ſervice, 


chaplains, ſinging men, and choiriſters nie 10 


them. 


2. An abby was a ſociety of religious people, having an 
abbat or abbeſs to preſide over them. And ſome of theſe 
were ſo conſiderable, that the abbats of them were called 


to parliament, and had ſeats and votes in the houſe of 


lords. Mr Fuller faith, that in the 49 Hen, 3. ſixty 
four advats, and 36 pricrs were called to parliament. 


uc this number being too great, king Edward the firſt 


reduced it to 25 abbats and 2 priors, to whom were at- 
terwards added two abbats. So that there were 29 in all, 


and no more, that ſtatedly and conſtantly enjoyed this 


privilege; viz, the abbat of Tewkeſbury, the prior of 
Coventry, the abb ats of Waltham, Cirenceſter, St John's 
at Colche ler, Croiland, Shrewſbury, Selby, Bardney, 


St Bennet's of Hulme, Ihorney, Hide, W inchelcomb, 4 
Battel, Reading, St Mary's in York, Ramſey, Peterburgh, 


St Peter? 5 in (Glouceſter „Glaf ſtonbury, St Edmond's Bury, 
St Auſtin'd in Canterbury, St Alban s, Weſtminſter, 
Abingdon, Lveſham, Malmſbury, and Taviſtock; and 


the prior of St John's of 3 who was fled the 
I r 
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r firſt baron of England, but it was with reſpect to the lay 

d W barons only, for he was the laſt of the ſpiritual ones. 

r WH 4. A priory was a ſociety of religious, where the chief Prioriets 
) W perſon was termed a = POE or prioteſs; and of theſe were 

) two ſorts : 


(1) Where the prior was chief governor, as fully as 
| any abbat in his abby, and was chu ſen by the convent: 
0 ſuch were the cathedral OY and moſt of the Auſtin 
Fl order. 

(2) Where the priory was a cell, ſubordinate to ſome 
great abby; and the prior was placed and diſplaced at the 
will of the abbat. But there was a confiderable dift-rence 
between ſome of theſe cells. For ſome were altogether 
ſubje& to their reſpective abbies, who ſent them what 

122 officers and monks they pleaſed, and took their revenues 

1 into the common ſtock of the abbies. But others con- 
ſiſted of a ſtated number of monks, who had a prior ſent 
6 them from the abby, and paid a penſion yearly as an ac- 

knowledgement of their ſubjection, but added in other 

matters as an independent body, and had the reſt of the 

revenues for their own uſe. Theſe priories or cells were 

always of the ſame order with the abbies on whom they 

depended, tho' ſometimes of a different ſex; it being 
uſual after the conqueſt, for the great abbies to build 

nunneries in ſome of their manors, which ſhould be price 
ries to them, and ſubject t to their viſitation. 

There were alſo priories alien, which were cells to fo- 
reign monaſteries, For when manors or tithes were 
given to foreign monaſteries, the monks, either to in- 

creaſe their own rule, or perhaps rather to have faith- 
ful ſtewards of their revenues, built convenient houſes 
for the reception of a ſma!l convent, and then ſent 
over ſuch a number as they thought proper, confti- 
tuting priors over them. And there was the fame dif- 
| ference in theſe cells as in the former. For ſome of 
them were conventual, and had priors of their own chul-" 
ing; and theſe were intire ſocieties within themſelves, 
and received the revenues belonging to their ſeveral houſes 
for their own uſe and benefit, paying only the ancient 
apport (apportum, perhaps from porto, to carry), or what 
was at firſt the ſurpluſage, to the foreign houſe, But 
others depended wholly upon the foreign houſes, their 
priors were ſet over them by the forcign houſes, their 
monks alſo were often foreignets; and both of them 
removable at pleaſure; and they returned all their re- 
venues to the foreign head houſes, For which reaſon 
1 1 2 their 


484 


Freceptories. 


Commandries. 


Hoſpitals, 


- Feicries, 


 $Torm!tanes: 
Ganges. 


MPonaſteries. 
their eſtates were generally ſeized duting the wars between 
England and F rance, and reſtored to them again upon 2 
return of peace. 
Theſe alien priories were melt of hin made by ſuch 


as had foreign abbies founded 1 themſelves or by ſome of 
their family. 


5. Breco were manors or ellatbes of the knights 


templars, where erecting churches for the ſervice of God, 


and convenient houſes, they placed ſome of their frater= 


nity under the government of one of thoſe more eminent 
templars, who had been by the grand maſter created pre- 
ceptores templi, to take care of the lands and rents in that 


place and neighbourhood, and ſo were only cells to the 


principal houſe at. London. 

6. Commandries were the ſame among the Enights 
Hofpitalars, as preceptories were amongſt the templars, 
viz. ſocieties of thoſe knights placed upon ſome of their 
eltates in the country, under the government of a com- 


ander; who were allowed proper maintenance out of the 


revenues under their care, and accounted for the remain- 


der to the grand prior at London. 
7. Hoſpitals were ſuch houſes for relief of the poor and 
impotent people, as were incorporated by royal patents, 


and made capable of gifts and grants in ſucceſſion. But 
beſides the poor and impotent, there generally were in 


theſe hoſpitals, two or three religious; one to be maſter 


or prior, and one or two be chaplains and confeſſors; 


and theſe obſerved the rule of St Auſtin, and probably 


ſubjected the poor and impotent to ſome religious re- 
Rraints, as well as to the local ſtatutes. Hoſpitals were 
originally deſigned for the relief and entertainment of tra- 
veilers upon the road, and particularly of pilgrims, and 


therefore were generally built by the way ſide; but of 


later years they have been always founded for fixed inha- 
bitants. 


8. Frieries were bones creed for the 1 of 


friers; they were very ſeldom endowed, yet many of them 
were large and ſtately buildings, and had noble churches, 
in which many great perſons choſe to be buried, Friers 


were by their profeſſion mendicants, and to have no pro- 


perty; but moſt of their houſes had ſome Cops and gar- 


dens belonging to them. 
9. Hermitages (from eg, A defare” or ſolitary place) 


were religious 3 erected in private and ſolitary places, 


or ſingle perſons or communities, many times endowed, 


aud Comet imes annexed to larger religious houſes. 


10. Chaun- 
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10. Chauntries (cantaria) were endowments of lands Chauntries. 
or other revenues, for the maintenance of one or more 
prieſts to celebrate daily maſs for the ſouls of the founder 
and his relations, and of their other benefactors; ſome- 
times at a particular altar, and oftentimes in little cha- 
pels added to cathedral and PIERO churches for that 
purpoſe. 

11. Free chapels were places of religious worſhip, ex- Free chapels, 
empt from all juriſdiction of the ordinary, fave only, that 
the incumbents were generally inſtituted by the biſhop, 
and inducted by the archdeacon of the place. Moſt of 
theſe chapels were built upon the manors and ancient de- 
meſnes of the crown, whilſt in the King's hands, for the 
uſe of himſelf and retinue when he came to reſide there. 

And when the crown parted with thoſe eſtates, the cha- 
pels went along with them, and retained their firſt free- 
dom; but ſome lords having had free chapels in manots 
that do not appear to have been ancient demeſne of the 
crown, ſuch are thought to have been built and privileged 
by grants from the e Crown, 


PII. OHcers e 


Officers | in theſe houſes reſpeQtively, which we read of, 
were theſe, 
1. In every abby che chief officer was the abbat or ab- Abbt. 

beſs, who preſided in great pomp, was generally called 

lord abbat or lady abbeſs, and had a kitehen, and other 

offices diſtinct from the common ones of the ſociety. 

2. In every priory, the chief officer was the prior or Prior, 
prioreſs, who had the ſame power in priories as abbats and 
abbeſſes had in abbies, but lived in a lets ſplendid and ex— 

penſiye manner, tho' in ſome of the greater houſes they 

were called lord prior, and lady prioreſs. 

. Next under the abbat in every abby was the prior, Subabbat and 

Wo in the abbat's abſcace had thi chief care of the houſe, Por. 
and under him was the ſubprior, and in great abbies the 

third, fourth, and even fifth prior, who had their reſpec- 

tive Ges 3 in the government of the houſe, and were re- 
movable at the will of the abbat, as all the other obedi- 
entiarii or officers were, 

Alſo in every priory, next under the prior was the ſub- 
prior, who athiſted the prior whilſt preſent, and acted in 
his ſtead when abſent. 
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Magiſter operis. 


Elcemoſynarius. 


Monaſteries. 


4. Magiſter operis, maſter of the Febrick'; who pro. 


bably looked after the buildings, and took care to keep 


them in good repair, 

5. Eleemoſynarius, the almoner, who had the overſight 
of the almsof the houſe (which were every day diftributed 
at the gate to the poor), who divided the alms upon the 


founder's day, and at other obits and anniverſaries, and 


pitantiarlus. 


Facriſts. 


Cameraring, 


the monks, razors and towels for thaving them, and part 


Cellerarius. 


ſions for the monks and all ſtrangers reforting to the con- 


Theſaurarius. 


in ſome places provided for che maintenance and eduen- 
tion of the choiriſters. 


6. Pitantiarius, who had the care of the pretances ; 


which were allowances (pittances) upon particular occa- 


ſions over and above the common proviſions, 


Sacriſta, the ſexton, who took care of the veſſels, 


book, and veſtments belonging to the church; looked 


after and accounted for the oblations at the great altar, 


and other altars apa images in the church, and ſuch le- 
gacies as Were given © her to the fabrick or Utenilis, He 


likewiſe provided bread and wine for the facrament t: and 


took care of burying the dd. 
8. Camerarius, the chamberleiz.: who had the chief 
caie of the Jormitory, and provided beds and bedding for 


of (it not all) their cloarhing, 
9. Cellerarius, the cellarer, who was to procure Fur 


vent; viz. all ſorts of fleſh, fiſh, fowl, wine, brezd, 


corn, malt, meal, ſalt, and the like: as likewiſe wood | 
for firing, and all utentijs for the kitchen. 


10. Theſaurarius, the burſir, who received all the 


common rents and revenues of the monaſtery, and paid all 


the common expences, 


Precentor. 


Hoſtilarius. 


II. Precentor, the chaunter, who had the chief care is 
the chvir ſervice, and not only preſided over the ſinging 
men, organiſt, aud choiriſters, but provided bouks ſor 
them, paid them their ſalaries, and repaircd the organs. 
He had alio the cuſtody of the ſeal, and kept the liber 
diurnalis or chapter book, and provided parchment and 
ink for the writers, and colours for the limners of books. 


for the library. 


12. Hoſtilar ius, or boſpitilarius, whoſe valine it was 


to ſee ſtrangers well entertained; and to provide firing, 


Infitraarius, 
* of the ſick monks who were carried thither, and 


e towels, and ſuch like neceſſaries for them. 
„ who had the care of the infirmary, 


was to provide them phyfick and all neceſſaries, and 
# when 
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when they died was to waſh and prepare thcir bodies for 
_ 
. Refefionarius, who looked after the hall, providing Refectionarlus. 
able cloths, napkins, towels, diſhes, plates, ſpoons, and 
other neceſſaries for it, and ſervants alſo to wait and tend 
there. He had likewiſe the keeping of the cups, ſalts, 
ewers, and all the ſilver utenſils whatſoever belong- 
ing to the houſe, except the church plate. 
15. Coquinarius, the cook, who preſided i in the kitchen Coguinariues 
for the dreſſing of victuals. i= 
16. Gardinarius, the gardiner, | Gardinarius, 
17. Portarius, who ſeemeth to have taken care of the Portarius. 
carriages, and ſuch like; for that he was not the janitor 
or porter, ſeemeth probable, for that divers have deen pro- 
moted to be abbats from that office. 
18. In every great abby there was a large room called Writers, 
the ſcriptorium, where ſeveral writers made it their buſi- 
neſs to tranſcribe the miſſals, liegers, and other books for 
the uſe of the houſe, and more eſpecially to tranſcribe 
books for the uſe of the library. And ſo zealous were 
| the monks in general to repleniſh their libraries, that they 
often procured lands to be given, and churches to be ap- 
FO for that work. 
In all the great abbies, there were alſo 12 91085 ap- Annaligs. 
1 to take notice of the principal occurrences of the 
kingdom, and at the end of every year to digeſt them into 
" annals. In theſe records they particularly preſerved the 
memories of their founders and benefactors; the years and 
days of their births and deaths, their marriages, chil- 
dren, and ſucceſſors : ſo that recourſe was ſometimes had 
to them, for proving perſons ages and genealogies ; tho' 
it is to be feared, that ſome of thoſe pedigrees were drawn 
ußp from tradition only-: and that in moſt of their accounts 
they were favourable to their friends, and: ſevere upon their 
enemies. > 
The canons alfo and conſtitutions of the clergy i in their 
national and provincial ſynods, and even acts of patlia» 
ment, were ſent to the abbics to be recorded, 


IX. Diſfelution, 


1. The Timur (as was before obſerved) for the ma- Tear di. 
ny and great abuſes charged upon them, were ſuppreiled ſolycd. 
ſo early as the year 1312. 5 
And in the year 1323 their lands, churches, advow- 
ſons, and liberties here in England, were given by the 
114 | act 
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Other diſfolu— 


tions before the 


27 II. 8. 
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act of parliament of the 17 Ed. 2. f. 2. to the prior and 
brethren of the hoſpital of St John of Jeruſalem. 
2. About the year 1390, William of Wickham, bi. 


ſnop of Wincheſter, by the leave of the then pope and 


king, bought the alien priories of Hornchurch and Writtle 
in Ellen, and lettled them on his new college at Oxford, 
And after the ſuppreſſion cf alien priories, Takeley in 


Elex and Hamel in Hampſhire were ſettled upon this 
college. And Andover was ſettled upon his college at 


Wincheſter. 1 05 
About the year 1437, Archbiſhop Chicheley founded 
ll 50 uls college in Oxford, and got the revenues of ſe- 
vero! ancient priories to be ſettled thereon. 

About the year 1441, king Henry the ſixth founded 
the college at Eaton, and King's college in Cambridge: 
and endowed them chiefly with alien priories. 


About the year 1459, William Wainfleet biſhop of 


Wingneſter founded Magdalen college! in Oxford, and 


got i & priory of Sele or Atteſele in Suſſex, and the pri- 
ory of Seleburne in Hampthire, ſettled on it. The hoſ- 
pitals alſo of Aynho and Brakeley | in Northamptonſuire 
were united to this college in the year 1484. | 
In the year 1497, Jobn Alcock bithop ef Ely, with 
the king's conſent, ſuppreſſed Sc Rhadegund's nunnery 


1n Cam tridoefhire, and with the revenues thereof founded 


_ Jeſus college there, 


In the year 1505, Margaret comntelh of Richmond 


and Derby, founded Chri re s college in Cambridg e, and 


obtained tne pope's licence to ſuppreſs the abby of Oer ke 


in Norfolk, and to ſettle the revenues of it von that 
college. 
About the year 15c8, the ſame counteſs began to con- 


vert an ancient hoſpital or priory dedicated to St John 


the evangeliſt at Cambridge into St Jobn's college, and 


her ee Carried on the deſign. Biſhop Fiſher was 


one of them, and at his deſire the nunneries of Heyham 


in Kent and Proomhalle in Berkſhire, and an hoſpital of 


regulars at Oſprike were ſuppreſſed, and tae revenues of 


them ſettled upon this college. 
In the year 1515, Brazen Noſe college in Oxford was 
| founded, and William Smith biſhop of Lincoln bought 
the priory of Cold Norton in Oxfordlhire of the abbat 


and convent of Weſtminſter, and gave the lands belong— 


| ing to it to this new foundation, 


Not long after cardinal Wolſey, by licence of the 
king and of the pope, obtained a diſſolution of above 
30 religious houſes (most of them very ſmall), for the 

| | founding 
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founding and endowing his colleges at Oxford and Ipſ- 
wich. 

About the ſame time, a bull was granted by the ſame 
pope to cardinal Wolſey to ſuppreſs monaſteries, where 
there were not above ſix monks, to the value of 8000 
ducats a year, for endowing Windſor, and King's col- 
lege in Cambridge: And two other bulls were granted 


to the cardinals Wolſey and Campeius, where there were 


leſs than twelve monks, and to annex them to the greater 
monaſteries: And another bull to the ſame cardinals to 
inquire about abbies, to be ſuppreſſed in order to be 


made cathedrals: Altho' nothing appears to have been 


done in purſuance of theſe bulis, 
And afterwards another bull was granted to the thi 
two cardinals, with further powers relating to the new 


cathedrals; for ſome of the dioceſes were thought too 


large, and wanted much (as it was ſ:id) to be reduced, 

that the biſhops might the better diſcharge their offices. 
But the promoting of learning ſeems to have been the 

chief intent of cardinal Wolſey, and of moſt others, in 


ſuppreſſing theſe houſes; though probably ſome perſons 


both then and afterwards, promoted it with other views. 
Archbiſhop Cranmer particularly is ſaid to have been 


much for it, becauſe he could not carry on the reforma- 


tion without it. And as the increaſe of learning had ren- 
dered the corruptions of the church of Rome more viſible ; 
many others might alſo be againſt theſe houſes, as nurſe- 


ries of popiſh ſuperſtition: But other things concurred 


to bring on their ruin, For, 1. Many of the religious 


were certainly looſe and vicious; though probably not fo 
bad as the viſitors repreſented ; for thoſe that are to be 
run down, will always be fet in the worſt light; and the 


preamble to the firſt act of diflolution did ſet forth, that 
in the larger monaſteries religion was well obſerved, 2. 
The caſting off the pope's ſupremacy was urged for caſt- 
ing off the monks, who notwithſtanding their ſubſcrip= 
tions, were generally thought to be againſt it in their 
hearts, and ready to join with any foreign power that 
ſhould invade the nation; whilſt the king was excommu- 
nicated by the pope, 3. Their revenues being not em- 


ployed according to the intent and deſign of the donors, 


was alſo alledged againſt them. 4. The diſcovery of 
many cheats in images, of many feigned miracles, and 
of counterfeit relicks, brought the monks every where 
in' diſgrace, and contributed towards their overthrow, 


5. Perhaps the obſervant Eier being ſo much 


"again 
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zgainſt the king's e divorce from queen Catherine, might 
exaſperate him againſt all monks and friers in general. 
But, 6. Not unlikely the great cauſe might be the King's 


want of a large ſupply, and the people's willingneſs to 
ſave their money; although it was certainly haſtened 
by the account which the viſitors gave of them. For 


after ſume debate in council how to proceed with theſe 
houſes, the King appointed commiſſioners to viſit them, 


and they made ſuch a bad report, that when a motion was 


ſhortly after made in parliament, that in order to ſupport 
the ki: g's ſtate and ſupply his wants, all the religious houſes 


might be conferred upon the crown which were not able 
to {(pend above 2001 a year, it met with but little oppo- 


ſition in either houſe, and an act was n for that pur- 


| poſe as followeth : 


« Foraſmuch as manifeſt 3 vicious carnal Ry abomi- 


all living, is daily uſed and committed commonly in ſuch little 


and ſmall abbies, prieries, and other religious houſes of minks 


canons and nuns, where the congregation of ſuch religious per- 
ſons is under the number of 12 per ſons ; ; Whereby the governors 
of ſuch religious houſes, and their covent, ſpoil conſume and 


utterly waſte as well their churches, monaſteries, pricries, 


principal houſes, farms, granges, lands, tenements, aad here- 


ditaments, as the ornaments of their churches, and their goods 


and chaitels, ii the high diſpleaſure of almighty God, ſlander ef 


geod religion, and 10 the great infamy of the king's highnef and 


the realm, if redreſs ſhould not be had thereof : And albeit that 
many continual viſitations pave been heretofore had by'the ſpace 
of 200 years and more, for an honeſt and charitable reforma-. 


tion of ſuch unthrifty carnal and abominable living, yet never= 


rheleſs little or no amendment is hitherto had, but their vicious 
living ſbameleſsiy increa, ſeth, and by a curſed cuſtom i is 7 rooted 


and infected, that a great multitude of the religions perſons in 


ſuch ſmall houſes do rather chuſe to rove abroad in apoflacy, than 


10 conform themſeiues to the obſer vation of good religion; [9 


that without ſuch ſmall houſes be utterly ſuppreſſed, and the 


religious per ſons thereim cemmiited to great and hanourable mo- 
naſteries of religion in this realm, where they may be compelled 


to live religiouſly, for reformation of their lives, the ſame eſe 


be no redreſs nor reformation in that beha if In conſideration 


whereof, the king's moſt royal majeſty, being ſupreme head 


on earth under God of the church of England, daily ſtudying 


and deviſmg the increaſe advancement and exaltation of ue 
doetrine and virtue in the ſaid church, and the extirpating and 


deſtruction of vice and ſin, having tnnwledss that the premiſſes 
be ir Ke as well by the accounts of his late viſa tations, as by 


ſundry 
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ſundry eredible informations, confidering alſo that divers and 
great ſolenin monaſteries of this realm, wherein (thanks ts God) 
religion is right well kept and obſerved, be deſtitute of ſuch full 
number of religious perſons, as they ought and may keep, hath 
thought good that a plain declaration ſhould be made of the pre- 
miſſes, as well to the lerds ſpiritual and temporal as te other his 
lwing ſubjects the commons in this preſent parliament aſſembled e 
Ihe: eupon the ſaid lords and commons, by a great deliberation, 
finally be reſolved, that it is and ſhall be much more to the plea- 
| fare of almighty God, and for the honour of this his realm, that 
the paſſeſſions of ſuch ſmall peligious houſes now being ſpent ſpoil- 
ed and waſled for increaſe and maintenance of fin, ſhould be 


committed to better uſes, and the unthrifty religious pers #: 
ſpending the ſame be compelled to reform their lives : Thereupon 
it is enacted, that his majeſty ſhall have and enjoy to him and 


Vis heirs for ever, all ſuch monaſteries, priories, and other re- 


ligious houſes of monks canons and nuns, of what kinds of habits 


rules or order ſoever they be, which have not in lands, tene- 
ments, rents, tithes, portions and other hereditaments, above 
the clear yearly value of 2001; and aljo all ſuch as within one 
year next before have been ſurrendered to the king, or otherwiſe 
diſſolved. 27 H. 8. c. 28. „ 
By this act about 380 houſes were diſſolved, and a re- 
venue of 30 or 32,0001] a year came to the crown ; be- 
ſides about 100,000 | in plate and jewels, Some ſay, that 
10,000 perſons were hereby ſent to ſeek their fortunes in 
the wide world, without any other allowance than 408 


and a new gown to ſome few of them. Others ſay, that 
ſuch of the religious as deſited to continue their profeſſion, 


were (according to the aforeſaid act) aliowed to go into 
the greater monaſteries; and ſuch as chole to go into the 


world, being prieſts, had every one the abovementioned | 
allowance, and ſome of them (for their readineſs to fur» 


render) got ſmall penſions for life. 


The ſuppreſſion of theſe houſes occaſioned great diſ- 
contents, fomented probably by the ſecular as well as re- 
gular clergy, which at length broke out in open rebel- 


lion. But the rebellion being appeaſed, the king reſolv- 
ed to ſuppreſs the reſt of the monaſteries, and thereupon 


appointed a new viſitation, requiring the viſitors to ex- 
amine every thing that related either to the cuiverſation. 


of the religious, or their affection to the king and the 
ſupremacy, or to their cheats impoſtures or ſuperſtitions, 
or how they were affected during the late commotions, 
This cauſed the greater abbies to be ſurrendered apace. For 
{ome of the religious having been faulty in the late rebel - 


lion, 
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lion, were liable to the king's diſpleaſure, and ſurrender. 
ed their houſes to ſave their lives. Some began to like the 
reformation, and were upon that account eaſily perſuaded 
to it. Others, ſeeing their diſolution approaching, had 
ſo much embezilled their revenues, that they were ſcarce 
able to keep up their houſes. A great many monks were 
executed for having been in the rebellion ; and no doubt 
but many were prevailed upon by the viſitors, who en— 
deayoured both by threats and promiſes to get their re- 
ſignations. And in the end by the act of the 3¹ H. 8. c. 
13. it was enacted as followeth. 

Al monafleries, abbathies, priories, nunneries, colleges, 
hoſpitals, houjes of friers, and other religious and eccle ef zaſtical 
bouſes and places, which have been ſurrendered or given up 
fince the fourth day of February, in the twenty ſeventh year of 
his majeſly*s reigu, and which hereafter ſhall be ſurrendered or 
given up, ſhall be veſted in the king. (With a clauſe reſpect. 
ing privileges and exemptions, which was not in the for- 
mer act; to wit, that ſuch of them as were diſcharged 
from payment of tithes, ſhould continue ſo; and ſuch as 
were exempted from the viſitation of the ordinary, ſhould 
become viſitable by the ordinary or by ſuch perlons : as the 
king ſhall appoint.) 31 H. 8. c. 13. 

By this act no houſes were ſuppreſſed; but all the ſur- 
renders, which either were made or ſhould be made, 
were confirmed, The mitred or parliamentary abbies, 
were all in being, and moſt of the abbats preſent at the 
paſſing of it; and yet none of them either oppoſed it, or 


voted againſt it; but were every one ſhortly brought to 


ſurrender, except the abbats of Colcheſter, Glaſtonbury, 
and Reading, who were therefore accuſed of high treaſon, 
attainted and executed; and their abbies were ſeized as 
forfeited to the king by their attainder. 

5. The next year a bill was brought in and . for 
ſuppreſſing the knights of St John of Jeruſalem; by which 
it is enacted as followeth : The lords ſpiritual and temporal 
and commons in this preſent parliament aſſembled, having credibie 
 #nowledge, that divers and ſundry the King's ſubjects, called 

the knights sf Rhodes, otherwiſe called knights of St John's, 
etherwiſe called friers of the religion of St John of Jeruſalem 
in England, and of a like houſe being in Ireland, abiding in 
parts beyond the ſea, and having yearly great ſums of money out 
of this realm and out of Ireland, and other the king's domi- 
nions, have unnaturally and contrary. to their allegiance 
\ ſuſtained and maintained the uſurped authority of the biſhop of 
Rome; and con/idering alſo, that the iſle of Rhodes, whereby 
be ſaid religion took their name and foundation, 10 r 
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by the Turk; and that it were much better that the poſſeſſians 
of this realm, and in other the king's dominions, appertaining 
to the ſaid religion, ſhould rather be employed and ſpent within 
the ſame, for the defence and ſafety thereof, than converted ta 
and amongſt ſuch unnatural ſubjefls ; it is therefore enacted, 
that the corporation of the ſaid religion in theſe realms, by what= 
ſover name or names they be founded mncorporated or known, 
ſhall be utterly diſſolved, and void to ail intents and purpoſes. 
VV 
And the king, bis heirs and ſucceſſors, ſhall kw and enjoy 
all that hoſpital, manſion houſe, churches and all other houſes, 
edifices, buildings, and gardens to the ſame bel:nging, being 

near to the city of London, in the county of Middleſex, called 
the houſe of St John of Jeruſalem in England; and alſo all 
that hoſpital, church, and houſe of Kilmainam in Ireland; 

and all caſtles, honours, manors, meaſes, lands, tenements, 
rents, reverſions, ſervices, woods, meadnus, paſtures, parks, 
warrens, liberties, franchiſes, privileges, parſonages, tithes, 
penſions, portions, knights fees, aduowſons, commandries, pre- - 
ceptories, contributions, reſponſions, rents, titles, entries, con- 

ditions, covenants, and all other poſſiſians and hereditaments, 

which appertained to the ſaid religion, or to the priors, maſters 
or governors, knights or other miniſters, poſſeſſed of and in 
the = by the Provence or in the Tight of the Joi religion, 
1. 4. 

Ad all privileges of ſanttuary, heretofore v/ed or claimed in 
man ſion houſes and other places, commonly called St John's hold, 
and all other ſanctuaries belonging to any of the ſaid hoſpital 

ball be utterly void and of none effett, 1. 12. 

By the ſuppreſſion of theſe greater houſes by the two 
laſt recited acts, the king obtained a revenue of above 
100,000 1 a year, beſides a large ſum in plate and jewels, 

But the religious of theſe houtes had almoſt all of them | 
ſomething given for their preſent ſubſiſtence, and pen- | 
ſions aſſigned them for life or until they ſhould be pre- | 10 
ferred to ſome dignity or cure of greater value than 
their penſions. 5 

6. The laſt act of diſſolution that was in this king's Diſſolution by 
Teign, was the act of 37 H. 8. c. 4. for diſſolving col. the 37 H. 8. 
OY free chapels, chantries, and rhe reſt, as followeth: 
All colleges, free chapels, . Hoſpitais, fraternitics, bro- 
ther haods, guilds, and flipendiary prieſts, having continuance | 
in perpetuity, and being charged or chargeable to the payment 1 I. 

% firſt fruits and renths, which have been already ſurrendered, | 
or alienated by covin, or otherwiſe diſſalved, ſhall be adjudged _ || 
end deemed in the actual peſſſſion of the king, his heirs and 1 
ſucceſſors; and alſo all and fingular ſuch and Ja many as the 181 

king 
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Diſſolution by 
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king by his commiſſion ſhall appoint, f the air, free cha. 
pels, hoſpitals, colleges, and other the ſaid promotions, now in 
being, together with all their poſſeſſions and revenues, evarged 
or chargeable to the payment of firſt fruits and tenths ; and al! 
colleges chargeable or not chargeable to the ſaid payment of fir}? 
fruits and tenths; which have lands and other poſſeſſions ap- 
pointed by the donors, for alms to poor people and other charita- 
ble dreads to be done. 
This act was made ſo en; that even thoſe great 
_ nurſeries of learning, the colleges at Oxford and Cam— 
bridge, with thoſe of Wincheſter and Eaton, were in- 
cluded, And upon the breaking up of the parliament, 
notice was ſent to both the univerſities, that their colleges 
were at the king's diſpoſal. This put them upon peti- 
tioning for mercy, which was ſoon obtained, and letters 
of thanks were ſent for the continuance of hens: 7 
But the commiſſioners appointed by this act for giving 
the king poſſeſſion of the aforeſaid houſes and places, did 
not enter upon many of them before his cents which 
happened in the January following. 
And therefore in the beginning of the reign of King 
Edward the ſixth, another act paſſed, viz. the 1 Eg. 0. 
c. 14. as followeth : All manner of colleges, free chapels, 
and chantries, which were not in the actual poſſeſſion of the 
late king nor of the king that now is; and all manors, lands, 
tenements, rents, tithes, penſions, portions, and other heredita- 
ments and things, given for the finding of any prieſi, anniver- 
ſary, obit, lamp, light, or other like thing in any church er 
chapel ;— ſhall be veſted in the king, his heirs and ſucceſſors. 
Provided, that where any fraternity, or prieſt or incumbent 
of any denies, by the firſt inſtitution thereof ought to have kept 
a grammar ſchool or a preacher ; the king's commiſſioners ſhall 
appoint lands and other hereditaments of ſuch fraternity er 
chantry, to continue in ſucceſſion to a ſchoolmaſter or preacher 
for ever: They ſhall alſo have prwer to mate and ordain a 
vicar, to have perpeluily, in every pariſh church being a col- 
lege free chapel or chantry, or annexed thereto, that ſhall cone 
10 the king's hands by virtue of this act, and to endow every 
ſuch vicar » ſufficient! ly, having reſpect to his cure and charge; 
and alſ 10 all gn in perpetuity, in every great town and pariſh, 
where they fall think neceſſary to hade more prieſis than one fir 
the miniſtring the facraments i in ſuch town or pariſh, lands and 
_ fenements ł longing to any chantry chapel or ſlipendiary Pig 
being within the ſame town or pariſh, 
Alſo, where any profit or benefit hath been payable ta any 
poor . out 25 any c 5 free chapel or chantry, He 
* 
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ether the premiſſes by this af given t1 the king ; the commiſſion- 
ers ſhall aſſi gn lands and other hereditaments, parcel of the 
premiſſes, for the maintenance and continuance * the ſame for 
ever. 
And they all 40% have power fo appoint lands and other 
hereditaments, parcel of the premiſſes, tzwards the maintenance 
of piers, jutties, walls, or banks, againſ! the rage of the ſea, 
havens and creeks, 
Provided alſo, that nothing hired Hall extend to any col- 
Ege, he/lel, or hall within either of the univerſities of Cam- 
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bridge and Oxford, nor to any chantry founded Aubin the 


ſame (yet ſo, that the king at any time during his life may al- 
ter the names of any the ſaid chantries, and the foundations 
thereof, within the ſaid univerſities) ; nor to the free chapel 
of St George in the caſtle of Windſor; ner to the callegs 
called St Mary's college of Wincheſter, nish Wincheſter, 
of the foundation of biſhop Wickham ; nor t the college of 
Eaton; nor to the pariſh church commonly called the chapel of 


| the ſea in Newton, within the ifle of Ely, in the county of 


Cambridge; nor to any chapel made for the eaſe of the people 


_ dwelling diſtant from the pariſh church, or ſuch like chapel 


whirennts na more lands or tenements than the churchyard or a 
little houſe or cloſe doth pertain; nor to any cathedral church or 
college were a biſbop's ſee is, nor to the manors lands tene— 


ments or ether hereditaments thereof (other than to chentries, 


obits, lights, and lamps within the ſame). 


Provided alſo, that the king may give authority to his com- 


miſſioners, to alter the nature and condition of all manner of 
obits, as well within the ſaid univerſities, as in any ether place 
not being ſuppreſſed ; and the ſame obits ſa Aerea, to diſpeſ⸗ 


to a better uſe, as to the relief of fume poor men ' being fludents or 


otherwiſe. 

Provided alſo, that this af ſhall not give any SON lands 
to the king. 

By this act were foppreſſed go colleges, 110 hoſpitals, 
and 2374 chantries and ſree chapels. 


X. Obſervations. 


1. The number of houſes and places ſuppreſſed from 
firſt to laſt, fo far as any calculations appear to have been 
made, ſeemethyto be as follows: 


Ot leſſer NS et wi have the va- 
luation 


Of 


Number of 
houſes ſuppreſ- 
ſed, 
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Of greater monaſteries ATI — 
Belonging to the hoſpitallers — 48 
Colleges — — — 90 
Hoſpitals —& m——— — 110 
Chantries and free chapels — — 234 

Total 3182 
Beſides the friers houſes, and thoſe ſuppreſſed by 


Wolſey, and many ſmall houſes of which we have 
no particular account. 


2. Sir William Temple, in his introduction to engliſh 
biſtory, p. 175. ſays, that William the conqueror found 
above a third part of the lands of the kingdom in the 
poſſeſſion of the clergy: And Sir Robert Atkins in his 


_ Gloceſterſhire, p. 11. ſays, that 28,000 knights fees 
| belonged then to the clergy, out of 60,000 in the whole: | 
But both of them ſeem to ſpeak of the revenues of the 
clergy in general, viz, ſeculars as well as regulars; and 
do not ſay, what proportion the one bore to the other, 
no mention how much was thortly after taken from them 


by the conqueror. 


Archbiſhop Wake, in his ſtate of the church, 5. 312, 
2319, takes notice, that in the year 1380, which was the 
4th year of king Richard the ſecond, the commons made 


an offer in parliament, that if the clergy would bear a 


third part of the charge, they would grant to the king 
100,0001 in the way of a poll tax; ſo that the laity 
ſhould pay 100,000 merks, and the clergy who occupied 
a third part of the kingdom 50,000. To this the clergy. 
replied, that their grant was not ever made in parliament, 
nor ought to be; that the Jaity neither ought, nor could 


conſtrain the clergy, nor the clergy them ; that therefore 


the commons ſhould be charged to do their part, and they 


might be ſure the clergy would not be wanting in theirs. 


But he obſerves withal, that the clergy uſually grantes 
in this proportion. 
In the 27th year of king Hen. 8. the revenues of the 
clergy were laid at a fourth part only of the revenues of 


the kingdom. And Mr Collier, in his eccleſiaſtical hiſto- 


ry, V. 2. p. 108. ſays, the revenues of the monks did 
never exceed the proportion of a fifth part; and conſi- 
dering the leaſes they granted to laymen upon ſmall rents 
and eaſy fines, he thinks their revenues did not excecd a 
tenth part of the kingdom, 


Parti» 
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Particularly, the ſum total of the clear yearly revenue 
of the ſeveral houſes at the time of their diſſolution, 


of which we have any account, ſeemeth to have been as 
follows : 


— — 
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Of the greater monaſteries — 104919 
Of all thoſe of the leſſer monaſte- 

ries of which we have the va- 
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- — 2 —— —s Fee — 
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2 r 


of which no computation hath been found; and that not 
one of the colleges, hoſpitals, and great number of chan- 
tries and free chapels are reckoned in this eſtimate ; and 
conſider withal, the vaſt quantity of plate and other | 
goods which came into the hands of the king by the diſ- 
folution : and the value of money at that time, which was 
at leaſt ſix times as much as it is at preſent; and alſo that 
the eſtimate of the lands was generally ſuppoſed to be 
much under the real worth : we muſt needs conclude their 
whole revenues to have been immenſe. 


luation 29701 11 fo 
Knights hoſpitallers head houſe „ 
in London ——— — 4305 12 
We have the valuation of only 28 ; „„ Jil 
of their houſes in the country 3026 9 5 || 
Friers houſes of which w we have . Ill 
the valuation _— 4.0} Ii 
Total 140,785 6.41 TH 
| Ml 
"441 
And if we conſider; that there were many of the leſ- N 
ſer monaſteries and houſes of the hoſpitallers and friers, 0 
| 10 
04 
1 
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3. It doth not appear that any computation hath been Number of per- {| 
made, of the number of perſons contained in the religious ſons. 1 
houſes. Thoſe of the leſſer monaſteries, diſſolved by the | 9 
ſtatute of 27 H. 8. were reckoned at about — 10000 | 4 

If we ſuppoſe the colleges and hoſpitals to 0 
have contained a proportionable number, 5 Fl 
theſe will make about —. — 5347 [] 

If we reckon the number in the greater mo- 5 [| 

naſteries according to the proportion of 1 
their revenues, they will be about 25,000; | 
but as probably they had larger a lowances | 1 
in proportion to their number, than thoſe Fl 
of the leſſer monaſteries, if we abate 5000 1 
upon that account, they will then be — 3000d # | [i 
One for each chantry and free chapel —— 2.374- | | 
— — 14 

Total 47721 [1 
Vor, II. K K But [oh 
[| 

j 
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Ho the reve- 
nues were diſ- 


poſed of. 
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But as there were probably more than one perſon to 
officiate in ſeveral of the free chapels, and there were * 


other houſes which are not included within this calcula— 


tion ; perhaps they may be computed i in one general eſti- 
mate at about 50, 00. 


4. As there were penſions paid to almoſt all thoſe of 


the greater monaſteries, the king did not immediately 


come into the full enjoyment of their whole revenues, 
However out of what did come to him, he founded ſix new 
biſhopricks, namely, thoſe of Weſtminſter (which was 
changed by queen Elizabeth into adeanry with 12 pre- 
bends, and a ſchoo]) Peterborough, Chefter, Glouceſter, 
Briſtol, and Oxford. And in eight other ſees, he found- 


ed deanries and chapters, by turning the priors and 
monks into deans and prebendaries, to wit, Canterbury, 


Wincheſter, Durham, Worceſter, Rocheſter, Norwich, 
Ely, and Carlifle, He founded allo the colleges of Chriſt 
Church in Oxford, and Trinity in Cambridge, and 
hnithed King's college chapel there. Helikewiſe founded 


profetio: ſhips of divinity, law, phylick, and of the he- 


brew and greek tongues, in both the faid univerſities. He 


gave the houſe of Grey friers, and St, Bartholomew's hoſ- 


pital, to the city of London ; and a perpetual penſion to 


the poor knights at Windſor ; and laid out great ſums in 


Conc Into ths 


building and fortifying many ports in the channel, and 


intended to have done more, but whether out of nolicy, I 


to give content to the nobility and gentry by le}ling theſe 
lands at low rates, or out of eaſineſs to his courtiers, or 


an unmeaſured laviſhnefs in his expences, he ſyon dil- 


abled himſelf from it, aud nothing further was done by 


hin. 


5. Upon the whole, it is obſervable, that the difſolu- 
tion of theſe houſes was an' act not of the church, but of 


the ſtate; prior to the reformation, by a king ai par- 
lament of the roman catholick communion, in almoſt all 


points except the king's ſuprewacy : And the pope * his 
bulls and licences had ſhewed the way before. 


One thing greatly to be lamented is, that in the hurry 


of the difiolution, better proviſion was not made for the 


performance of divine offices, in ſuch churches as had 


been appropriated to the monatteries, which both the 
minifſters and pariſhioners of thoſe places ſuffer for to this 


day, and. is ati accounted a icandal to our reforma- 
tion. 


. Another thing to be 6 is, the loſs of a great 
number oi excellent books, to the aofaretable SGI, 
2 = 
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of the learned world. For there was ſcarce any religious 
houſe but had a library, and ſeveral of them very go d 
ones. From their chronicles, regiſters, and other books 


relating t to their own houſes and eſtates, the hiſtory and 


antiquities of the nation in general, and almoit every par- 
_ ticular part of it, might have been more fully diſcovered. 

The many good accounts of families; of the foundation, 
eftabliſhment, and appropriation of ſeveral pariſh churches, 
and the en Sent of their vicarages; of the ancient 
bounds of foreſts, counties, hundreds, and pariſnes; of 


the privileges, tenures, and rents, of many manors and 
eſtates, and the like, which we meet with in ſugh of their. 


books as have been preſerved, is a ſufficient proof that the 
advantage would have been ſtill greater, it we had been ſo 
fortunate as to preſerve more of them. 


It is not preſumed here to determine, whether they 


were more hurtful or beneficial] to the kingdom. The 


choiceſts records and treaſures of learning were preſerved 
in theſe houſes. They were ſchools of learning and edu 


cation; for every convent had one perſon or more appoint- 
ed for this purpoſe ; and all the neizhbours that defired it, 


might. have their children taught grammar and church mu- 


fick there, without any expence to them. In the nunnerics 
alſo, young women were taught to work and to read: 
And not only the Jower rank of people, but molt of the 


noblemens and gentlemens daughters were taught in thoſe 


places.—All the monaſteries were in effect great hoſpi- 
tals; and were moſt of them obliged to relieve many poor 


people every day. They were likewiſe houſes of enter- 


tainment for almoſt all rravellers.—And the nobility and 


gentry provided not only for their old ſervants in theſe 


houſes by corrodies, but for their younger children and 
impoveriſhed friends, by making them firſt monks and 
nuns, and in time privrs and priorefles, As and ab- 
beſſes. 

Oa the other hand tbey v were very injurious to the ſe- 
cular and parochial clergy; by taking to themſelres many 
prebends and benefices, by getting many churches appro- 


priated to them, and peniions out of many others; and 


by the exemptions they got from the epiſcopal juriſdiction, 


and from the payment of tithes, And they were no leſs 


injurious to the nation in general, by depriving the pub- 
lick of ſo many hands, which might have been very ſer- 
viceable to it in trade and other employments ; by greatly 
diminiſhing the number of people, in confequence of the 


inſtitution of celibacy 3 and by their houſes or churches 
„K K 2 being 
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What. 


Reſtraints of 
mortmain. 
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being ſanctuaries for almoſt all manner of offenders. And 


if the ſuperſtition had continued, and the zeal of eſta- 


bliſhing religious inſtitutions had exerted it ſelf with equa} 
vigour to the preſent age; we ſhould by this time have 


been a nation of monks and friers, or probabſy have 


become a prey to ſome foreign invader, 


Morav1ans. See Difſenters, 


Moꝛtmain. 


1. A A ORT MAIN is, where lands and tenements 
oo. are given to any corporation, ſole or aggregate, 
eccleſiaſtical or temporal; and is called mortmain, as com- 


ing into a dead hand; becauſe the lords of the fee could 


receive nothing of the alinee any more than from a dead 
hand, vut loft their eſcheats and ſervices before due to 


chow: I Infſl. 2. 


2. Before the ſtatutes of moltmain, bodice once incor- 
porated might have been endowed, perpetuis futuris tem- 


poribus, without licence from the king or 2 other. 


Gib. 641. 
But by ch. 36. of the great charter, 9 . 3. common- 
Jy called the {ſtatute of mortmain ; it ſhall not be Iawſul tn 
any to give his lands to any religious houſe, and to take the ſame 
land dx ain to hold of the fame houſe, Mor fhall it be lawful 
to any houſe of religion to take the lands of any, and io leaſe 
the ſame to him of whom he received it. And if any from 


henceforth give his lands 10 any religious houſe, and thereupon 


be conviet, the gift jhall be utterly void, and the lend ſhall ace 
crue to the lord of the fee. 


There were two cauſes of making this ſtatute ; one, 
that the ſervices that were due out of ſuch fees, and which 


in the beginning were created for the defence of the realm, 
were unduly withdrawn; the other cauſe was, that the 


chief lords did loſe their eſcheats, ez reliefs, ard 


the like, 2 fl. 75. 
But the eccleſiaſtical perſons (who in this were to be 


commended, that they bad ever the beſt learned men in 


the law that they could get, of their counſel} found many 
ways to creep out of this ſtatute; to wit, religious men, 


as abbots, priors, and other eccleſiaſtical perſons regular, 


to ee lands holden of themlelyes, or take leaſes for 
" long 
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long term of years, and many other devices they had to 
eſcape out of this ſtatute; and biſhops, parſons, and other 


eccleſiaſtical perſons ſecular, took themſelves to be out of 
this ſtatute, 2 III. 75. 


The ſtatute of the 7 Ed. 79.7 5 commonly called the 


ſtatute De religieſis, intended to provide againſt theſe de- 
vices, which is as followeth : I/here of late it was provided, 


that religious men ſhould not enter into the fees of any without | 


licence and will of the chief lord; and notwithſtanding, ſuch 


religious men have entred as well inte their own fees, as into 


the fees of other men, app: opriating and buying them, and 


fomettmes receiving them of the gift of others, whereby the ſer- 


wices that are due of ſuch fees, and which at the beginning 


were provided for the defence of the realm, are wrong fully 
withdrawn, and the chief lords do loſe their eſcheats of the 


fame; it is ordained that no perſon religious or other what- 


 foever he be, that will buy or ſell any lands or tenements, or 


under the colour of gift or leaſe, gr that will receive by reaſon 
of any other title whatſoever it be lands or tenements, or by any 


other craft or engine will preſume to appropriate to himjelf, 
under pain of forfeiture of the ſame, whereby ſuch lands or 


tenements may any wiſe come into mortmain : and if any per- 


n, religitus or other, do preſume either by craft or engine to 


offend againſt this flatute, it ſhall be lawful for the lord of Ihe 


fee io enter, and upon bis — the 1 ſhall enter. 
That will buy or fell any tands or tenements, Se] The 


ktanllstion here, as in many other places in the printed 


| books, ſeemeth to be imperfect, The ſenſe is this: I 1s 


ordained, that no perſon, religious or other, whatſoever he be, 


fhall preſume to buy or ſell, or under colour of gift or leaſe or 
any other title whatſoever to take of any perſon, or by any other 
means by cra/t or engine to appropriate unto himſelf any lands 
or tenements, whereby ſuch lands and tenements may in ony 
Wiſe come into mortmain; on pain of forfeiture of the ſame. 


The words are, in the original, “ Statuimus quod 
. 
c menta aliqua emere vel vendere aut ſub colore dona- 
(e 
ce 
cc 


aliquo recipere aut alio quovis modo arte vel ingenio 
ſibi appropriare preſumat ſub forisfactura eorumdem 
per quod ad manum mortuam terre et tenementa hujuſ- 
modi deveniant quoque modo.“ 


« 
(0 


Either by craft or engine]. Am- n would have ost 
that this ſhould nave preves ted all new devices; but {1 
found alſo an evalion out of this ſtatute : for this far: 


K k 3 | Mien 


nullus religioſus aut alius quicumque terras aut tene- 


tionis aut termini vel alcerius tituli cujuſcumque ab 
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extendeth but to gifts alienations and other conveyance 
made between them and others, by craft or engine: and 
therefore they gave over them, and they pretending a 


title to the land that they meant to get, brought a præcipe 


quod reddat againft the tenant of the land, and he by con- 
ſent aud colluſion ſhould make default, and thereupon 
they ſhould recover the land, and enter by judgment of 
law; and ſo the ſtatuie was deffauded. 2 Inft. 75. 
When this new invention was alſo provided for, and 
taken away by the ſtatute of the 13 "eb 1. c. 32. yet 
they found out an eveſion out of ali theſz ſtatutes; for 


now they would neither pet any lands by purchaſe; 8 ft, 
leaſe, or recovery, but they cauled the lands to be con- 


veyed by feoffment or in other manner to divers perſons 
and their heirs, tothe uſe of them and their fſucceſtors, 
by rea on whereof they took the profits. But this was 
enacted by the ſtatute of the 15 R. 2. c. 5. to be mort- 
main, within the forfeiture of the ſaid ſtatute of the 7 £4. 
1 7 laſt. 


But after all; the ſaid ſtitute of the 15 E. 2. did ex- 
tend ouly to bodies corporate; therefore by the 23 H. 8. 
c. 10. it is enaGed as followeth : Mere by reaſon of ferff- 
ments and other aſſurances made of truſt, of lands and ether he- 
reditaments to the iiſe of pariſh churches, chapels, guilds, fra- 
ternities, commonalties, companies or bratherhoods, eretled and 
made ef devotion or by common aſſent of the people without auy 
corporation, or for obits or other lihe uſes, there groweth and 


1/Jueth to the Hing and other lords and ſubjects of the reaim the 


like loſſes and other inconvemences, and is as much prejudicial to 
them, as is in caſe where lands are aliened into mortmain; it 
is enacied, that all and every ſuch uſes ſhall be void; and all 


collateral aſſurances in defrauding ef this flatute ſhall be al 


Dod; and this Jatute , hall be interpreted mo/l os; to the 
| deſtrudtion ef ſuch ies. 


„ Martindale ond Martin. In eject 
ment by the leſſee of Sir Edward Clere againſt the jeller 


of Peacock, for certain lands in T hetford, upon a ſpecial 
verdict the cafe was, An anceſtor of Sir Edward Clete 
deviſed certain lands to divers and their heirs (under whom 
Peacock claimed) tothe ule of them and their heirs, upon 


this truſt and confidence, that they out of the profits of 


it ſhould erect a free ſchool, and pay ſo much tothe mater 
_ yearly, and fo much to the uſher, and ſhould give 101 


a vear to five poor men; and the queſtion was, whether 


tbele uſes were void by hs ſtatute of the 27 H 8c. 10. 


Aud after argument, all ihe. een held, that this dil- 
poſition 
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poſition was not reſtrained by the ſtatute; for that was 


only to reſtrain ſuperſtitious uſes, and never intended to 
reſtrain uſes that were in favour of learning and relief of 
the poor. Cro. El. 288. 

And lord Cote ſays, that any man, notwithilanding this 
ſtatute, may give lands or other Rereditümemts to any pet=- 
ſon or perſons and their heirs, for the finding of a preacher, 
maintenance of a ſchool, relief and comfort of maimed 
ſoldiers, ſuſtenance of poor people, reparations of churches, 


highways, bridges, cauſways, diſcharging of the poor in- 


| habitants of a town of common charges, for the making 
of a ſtock for poor jabourers in huſbandry, and poor ap- 
prentices, and for the marriage of poor virgins, or for any 
other charitable uſes; and it is good policy upon every 


ſuch feoffment or eſtate, to reſerve to the feoffor and his 
heirs a ſmall rent, or'to expreſs ſome ſuch conſideration 
of ſome ſmall fam ſo that the feoffees may be ſeiſed to 


their own uſe, and not to the uſe of the feoffor, by which 
it is out of Sub that this ſtatute cannot make void the 


uſe. 1 Co. 20. Gi. O45. 


. Though the probibition by the ſtatute of mortmain Relaxation of 
inthe magna j charta was abſolute; yet with proper licence ofs reitraints. 


alienations might ſtill be made, as appears from the we 
amble of the ature De e before mentioned, 
EIS 

And by the 18 Ed. Js E 3 I preletes, clerks be. 
neficed, or religious people, which have Ne lands, and 
the [ame have put in riortmain, be impeached upon the ſame 
before our juſtices, and they ſhew our re of licence, and 
| Þroceſs thereupon made by an inqueſt of ad quod damnum, or 
Four grace, or by fine; they ſpall be freel, let in peace with= 
out being farther impeached ſor the ſame purchaſe. 

And by the 17 C. 2. c. 3. Every owner of any impro- 
rietion, tithes, or portion of tithes in any pariſh or chapelry, 
may give and annex the ſame or any part thereof, unto the par- 
nage or vicarage of the ſaid par 55 church or chapel where 
the ſame do lie or ariſe, or ſettle the ſame in truſt for the benefit 
of the ſaid parſonage or vicarage, or of the curate and curates 
there ſucceſſively where the par ſonags is 1mPropriate and no 
vicar endowed; without any licence of morimain. 1. 7, 

And if the ſettled maintenance of any ſa- ſonage, vi. arages, 
churches, and chapels united, or of any other Pro" as or Us 
carage with cure, ſpall nat amount to the full ſum , c] a 
year clear and above all charges and reprizes ; it ſba be !aw- 
ful for the parſin, vicar, and incumbent of the ſam, and is 
ſucceſſors, to tate and pur chaſe to him and 515 eee. lum 

K K 4 eite. 
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terements rents tithes or other hereditaments, — any licence 
of mortmain. ſ. 8. 
This licence was frequently given by the kings, not- 
withſtanding the ſtatutes to the contrary; partly by rea- 
ſon that the ſtatutes gave to the king a right of entry in 


caſe of alienation in mortmain, if the lords did not enter 


within ſuch a time; and this ſeemeth reaſonable, becauſe 
thereby the king only gives up that right of entry which 


7 thoſe ſtatutes do give him for the forfeiture, which every 


meſue lord might alſo do as well, ſo far as he had a right 
by thoſe ſtatutes : and partly, d the kings claimed 
a power inberent in the crown to re with ſtatutes 
or acts of parliment. 2 Haw. 


But this diſpenſing power was Cried ſo very high i in 


the reign of king James the ſecond, and found to be of 
ſuch danger: us confequznce as to make the execution of 
the moſt neceſſary laws in effect precarious, and merely 
5 dependent on the pleaſure of the prince; and it ſeeming 
_ highly incongzru' us, that che king ſhould have a kind of 


abjolute unlimited power in d! ee with laws, where- : 
in the church and ſtate have the higheſt intereſt, when at 


the ſame time he hath no power at all to diſpenſe with any 
law which veſts the leaſt right or intereſt in a private ſub- 
ject; it was found by experience neceflary to declare and 
_ enact, by the 1 W. ſell, 2. c. 2. that no diſpenſation by 


non obſlante to any ſiatute ſhall be aliawed ; but that the 
fame ſhall be held wvaid and of none effett, except a en 


be allowed in ſuch flatute, 2 Haw. 391. 


But with reſpect to alie nations in mortmain, power was 
afterwards given to the king to grant licences as follow- 


etb, by the ſtatute of the 7 & 8 W. c. 37. viz. I heres 
© would be a great hindrance to learning and other good and 


eharitabieworks, if perſons well inclined may not be permitted 
Z9 found colleges or ſchools for encouragement of learning, or lo 
augment the revenues of colleges or ſchaols already founded, by 


granting lands tenements rents ar other hereaitaments to ſuch col. 


leges or ſchools, or to grant lands or other hereditaments to other 


Bodies pelitick or incorporated. now in being, or hereafter to be 


incorporated far other good and publick uſes ; it is enacted, that 


it fhall be lawful for the king, his beirs and ſucceſſors, when 
and ja often asthey. ball think fit, to grant to any perſon or per- 


ſons, bollies politicł or corporate, their heirs and ſucceſſirs, 
licence io aliene in mortmain, and alſo to purchaſe take and 


bold in mortmain, in perpetuity or otherwiſe, any lands tene- 


ments rents or hereditaments whatſoever, of whomever ibe 


fame ſhall be halden ; and the ſame ſhall noi be ſubject to any 
fo A 5 reaſon of ſuch alienation or i lion. 


And 


Moꝛtmain. 
And by the 2 & 3 An. c. 11. I. ſhall be Iauful for any 


be. fon by deed inrolled, to give to the corporation for augment- 


ing the maintenance of the poorer clergy, any lands or goods for 
that uſe and purpoſe, without any licence or writ of ad quod 
camnum ; the ſtatute f mortmain, or any other JO or law 
| notwithlanding.. 


4. By the 9 G. 2. c. 36. IWhereas gifts or alienations Further te. 
of lands tenements or hereditaments in mortmain are prohibited ſtrai 
or reſtrained by magna charta ana divers other wholeſome laws, © 
as prejudicial to and againſt the common utility, nevertheleſs this 
_ publick miſchief hath of late greatly increaſed, by many large 


and improvident alienations or diſp!jtions made by languiſbing 
i Site perſons, or by other perſons, to uſes called charitable 
uſes, to take place after their deaths to the diſberiſon of their 


| lawful heirs; it is enacted, that from and after June 24, 
1730, no manors lands tenements rents aduvowſons or other 
 hereditaments corporeal or incorporeal whatſoever, nor any 
ſum or ſums of money geods chattels flocks in the publick funds 
ſecurities for money or any other perſonal eftate whatſoever. 
t be laid out or diſpoſed of in the purchaſe of any lands te- 
nemenis or hereditaments, ſhall be given granted aliened limit- 


ed releaſed transferred aſſigned or appointed or any ways con- 


_ veyed or ſettled, to or upon any perſon or perſons bodies politick 
or corporate or other wiſe, for any eſtate or intereſt whatſorver, 


or arty ways. charged or incumbred by any perſon or per- 


ons whatſoever, in truſt or for the benefit of any charitable uſes 
whatſoever : unleſs ſuch gift conveyance appointment or ſetile- 


nient of any ſuch lands tenements or hereditaments ſum or ſums 


of money or perſonal eflate (other than flocks in the publick 
funds) be made by deed indented ſealed and delivered in the pre- 
ſence of two or more credible witneſſes, twelve kalendar months 
at leaſt before the death of ſuch donor or grantor (including 


the days of the execution and death), and be inrolied in his ma- 


Jefly's high court of chancery within ſix #alendar months next 
after the execution thereof ; and unleſs ſuch flacks be transferred 


in the publick books uſually kept for the transfer of flocks, ſix 
kalendar months at leaſt before the death of ſuch donor or 


grantor (including the days of the transfer and death); and 
unleſs the ſame be made to take effedt in poſſeſſion for the chari- 


table uſe intended, immediately from the making thereof; and 
bie without any power of revocation, reſervation, truſt, condi- 


tion, limitation, clauſe or agreement whatſoever, for the benefit 
of the donor or grantor, or of any perſon or perſons claiming 


under him. 1. 1. 
Provided, that nothing herein before Ad, relating to 
the ſealing and delivery of any deed or deeds twelve kalendar 
months 


nis by the 
* 2, Co 36. | 
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months at leaſt before the death of the grantor, or to the trans. 
fer of any flock fix talendar months before the death of the 
grantor or perſun mating ſuch transfer, ſhall extend to any pur- 
chaſe of any eſlale or interefl in lands tenements or hereditg- 
ments, or any transfer of any flock to be made really and bena 
file for a full and v1luable conſideration actually paid ot or 
Before the making ſuch conveyance or transfer, without fraud 
ger colluſion... ſ. 2. 5 8 

And ail gifts grants conveyances appointments aſſurances 
transfers and ſettlements whatſoever, of any la» ds tenements 


or ether hereditgiments, or of any eſtate er intereſt therein, or 


of any charge or incumbrance affecting or to affeet any lands te- 
nements or hered; tamen, or of any flock money goods chattels 


or other perſonal eſtate or ſecurities for money, to be laid out in 


the purchaſe of any lands tenements, or hereditaments, or of any 


eftate or inter 701 therein, O07 of any char ge or incumbrance affect- | 
zng or to affeft the ſame, to er in truſt for any charitable uſes 


whatſoever, which ſhall after the ſaid 24th day „June 1736, 


” mane in any other manner or form than by this art 10 4. 


eficd, ſpall be void. ſ. 3. 
e always, that this act ſhall not extend ts make wid 


the diſpoſitions of any lands tenements or hereditaments, or f 


any perſonal eftate to be (aid cut in the purchaſe of any lands 
tenements or bereditemerts, which hall be made in any other 


manner or form than oy this act is directed, to or in truſt for 


either of the two univerſities ; or any of the colleges or houſes of 
learning within either of the faid untverſit: es; or to or in tra 


or the colleges of Eton, Wincheſter, or Weſtminſter, for 
the better ſupport and maintenance of the ſcholars only upon the 


Foundations of the ſaid e of Eton, yon and 


Weſtminſter, ſ. 4. 


Provided nevertheleſs, that no fuch college or houſe of learn- 
ing, which aoth or h held cr enjoy ſo many auvouſons of ec- 
cleſiaſtical hen fies, as are or ſhall be equal in number to one 
 motety of the fell;wws or perſons uſually ſtiled or reputed as fel- 
lotus; or where there are or ſhall be no fellows or perſons uſu- 
all filed or reputed as fell;ws, to one meiet) of the fludents 
upon the foundatin, whereof any ſuch college or houſe of learn- 


ing doth or may, by the 2 conſlitution of ſuch coll ge or 
houj? of learns S £272 2 5 be capable of pr urchafing ach in, ; 


receiving 14 55 4¹ or enjoying any other adutans of be- 
eleſpaſtic. 71 1c "COS by a any Means whatſoever , * the ad votoſons 
of fuch eceliſſaſtical benefices are as annexed to, ur given for the 


benefit or vetter UDpert of the Deal 5 of any of the fois 601 


865 or houſes cf learning, not being computed in the numb es f 


ad hereby limited. ſ. 5. 


In 
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In the caſe between Ahburnham and Bradſhaw 
Whereas by an order made on the hearing ot this caufe 
in the high court of chancery the 11ih day of Dec, 
1738, by the right honourable the lord high chancellor of 
Great Britain, his lordihip, (among other things) de- 
clared the will of Robert Bradſhaw in the laid order 
named to be well proved, and that the firſt queſtion in 
the cauſe appeared to be a point of Jaw ariling on the 


conſtruction of a new act of parliament which had never 


come 1n judgment before, and to be a matter of great 
conſequence; for which reaſon his lordſhip thought it fit 
in order to the ſettling the law thereupon, that the opi- 


nion of all the judges ſhould be taken on the following | 
caſe: viz. Robert Bradſhaw, clerk, on the 20th day of. 


November, in the year 17 345 duly made and executed 


his laſt will and teſtament in writinzz and by the ſaid 
will gave and deviſed divers lands and tenements to truſtees. 


and their heirs, in truſt or for the benefit of certain cha- 
ritable uſes therein mentioned, amongſt ſeveral other 


truſts, "The ſtatute of the ninth year of his preſent ma- 


jelty's reign, for reſtraining the diſpoſition of lands in 


mortmain, commenced from and after the 24th day of 


June in the vear 1736. In July 1736 the teſtator died, 


without revoki ing or 2l:ering the ſaid will, Quære, Whe- 
ther ſuch gift or deviſe, ſo far as the ſame relates to the 


charitable uſes re de good in law notwithſtanding 


the ſtatute, or not? 1 We have heard counſel on all 


ſides, and are of opinion, that the gift or deviſe, ſo far as 
the ſame relates to the charitable uſes aforeſaid, is good 
in law notwithſtanding the ſaid ſtatute. | | 
| 2 Inn Wm. Lee. J. Forteſcue A. 
Dee 1739+ J. Wille. W. Forteſeue. 

J. Comyns. W. Chapple. 

F. Page. I Parker; 

Law. Carter. M. Wright. 

E. Probyn. (Judge Denton 

„ being abſent.) 


It hath been determined, that if a man deviſeth his 
land to truſtees to be turned 1nis money, and that money laid 
ent in a charity, it is not good within this act; for it is 
an interett ar ſiag out of land. do a devite of a 8 
or of a term for years, to a charity, is not good; for tne 
words of the ſtatute are, that the lends ſhall not be ca- 
wveyed or ſeitied, for any eftate or inter Wha! oever, or any 
1 5 charged or encuinbrec, in truſi cr for twe benefit of any 


charnabie uſe. 
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So alſo money given to be laid out in lands is expte ſbly 
within the act; but money given generally is not; and 
if money be given to be laid out in lands or other wiſe 
to a charitable uſe, it hath been determined that ſuch 
deviſe is good, by reaſon of the words [or otherwiſe}, 
As in the caſe of Sore/by and Hollins, Aug. 6. 1740, 
John Naylor in 1738 made his will in theſe words; 
« J will and deſite, that my executors, within twelve 


“ months after my deceaſe, do fettle and ſecure, by. 
„ purchaſe of lands of inheritance, or otherwiſe, az 
« they ſhall be adviſed, out of my perfonal eſtate, 


* one annuity or yearly payment of 50 |, to be paid 


«« yearly and diſtributed for ever, by my executors their 


& heirs and aſſigns, among the poor and indigent peo— 
<« ple of Leeke in the county of Stafford, in ſuch man- 


© ner as they ſhall think fit. And my will alſo is, that 
& my executors do ſettle and ſecure one other annuity. 
f 51, to be paid yearly to the vicar of Leeke for the 
„% time being for ever, for preaching an annual ſermon 

„ on the 12th day of October.” And the teſtator de- 


viſed the reſidue of his perſonal eſtate, to be equally di- 


vided between his ſiſters Mrs, Soreſby and Mrs, Hollins, 
By the lord chancellor Hardwicke : The only queſtion. 


in this caſe is, whether the deviſe of the two annuities 


of 501 and 51 to charitable uſes, is void by the late ſta- 


tute of mortmain, Ir is infiſted upon by the plaintiffs, 


the reſiduary I:gatees, that it is void; becauſe the di- 
rection of the deviſe is, to ſettle and ſecure the annuity. 


of 501, by truſt of lands of inheritance: and tho' the 
words or otherwiſe are added, they will not vary the caſe; 


for Mr. Naylor's intention was, to give the annuity out 


of lands of inheritance. But Jam of opinion upon this 
act of parliament, that this bequeſt was not void, and that 
there is no authority to conſtrue it to be void, if by law 


it can poffibly be made good. The act of parliament is 


not ai all aimed againſt perpetual charities merely as ſuch, 


or to prevent the eſtabliſhment or creation of them, but 
is deſigned againſt the caſes of perpetual charities in 
lands, and (as the title imports} to reſtrain the diſpoſition _ 


of lands whereby the ſame become unalienable. The 


whole recital, and euacting part of the ſtatute, take no- 
tice only of the unalienable diſpoſal of land, whereby 


keirs are difinherited ; and therefore the alienation or 
eonveyance of lands to ſuch purpoſes are prohibited, 
And altho' there is a clauſe to prohibit money being laid 


out in lands to ſuch purpoſes as would make them un- 


allenable; 
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alienable; yet there is no reſtriction whatſoever upon any 
one, from leaving a ſum of money by will, or any other 
perſonal eſtate, to charitable uſ-s, provided it be to be 
continued as a perſonalty, and the executors or truſtees 
are not obliged or under a neceſſity of laying it out in 
land by virtue of any direction of the teſtator for that 


purpoſe. Conſider then, whether this clauſe and deviſe 
in the will fall within the reſtraint and prohibition of the 


ſtatute. And in the firſt words they do fall within them, 
For the teſtator direQs, that his executors ſhall ſettle and 
aſſure by purchaſe of lands of inheritance And if the 
teſtator had reſted upon ſuch firſt words, the deviſe had 
been clearly void. But then he goes on in the disjunc— 
tive—or otherwiſe as my executors ſhall be adviſed, And if 
a deviſe in a will is in the disjunctive, and leaves to the 


executors two methods to do a particular thing by, the 


one lawfully, and the other prohibited by Jaw; can an 
court ſay, becauſe one method is unlawful, that therefore 
the other is ſo, and the whole bequeſt Void ? No; for if 


one bequeſt is lawful, that ſhall be purſued, and take 


effect. —— Tt hath been further argued againſt the deviſe, 
that the words | for ever] ſhew the annuities muſt ariſe 
out of ſome real eſtate, which only is capable of ſupply- 
ing them for ever: For perſonal funds are too periſh- 
able and tranſitory. in their nature, to anſwer ſuch ever- 


laſting annuities: And ſuppoſe a particular ſum were 
| veſted in ſtock, with deſign to purchaſe a particular yearly | 


ſum or annuity; it may ſo happen that the company 


may be quite diſſolved, or that ſtock may fall, or intereſt 


be ſo reduced that half the annuity may not be produced. 
But theſe objections may be over-ruled, For if the com- 
pany ſhould be diflolved, the principal flock may be 

taken out, and veſted in ſome other company. And there 
may be annuities that may probably continue for eyer, 


and yet not payable out of land. I will mention an in- 


ſtance of one, which has laſted a century, and a half, and 
may exiſt perpetually; which is, Sir Thomas Wnite' 8 


charity, being a diſpoſition of money to be employed by 


continual rotation, in loans to poor tradeſmen of iy eral 


ſums to be let for a ſettled number of years, and gen to 


be repaid. And any man may, at this day, give by will 
a perpetual charity in this manner. But if a man by will 
ſecures ſuch loans by lands or purchaſe of lands; ſuch 


_ deviſe ſhall be void, and contrary to the late ſtatute of 


mortmain, If this caſe had been to be conſidered by the 
court, before the act; it would, as the ſafeſt method to 


ſecure 
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ſecure the charity for ever, have recommended and di. 


rected a purchaſe of lands: But when this court is pre- 
cluded from doing it in this manner; if it cen be ob— 
tained in any other, there is no reaſon to ſay the deviſc i; 
void, 
import a purchaſe in land or ſome real thing; for no per- 
ſonal thing can deſcend to heirs : and if the money is to 
be inveſted in a perſonal ſecurity, it will not go to the 
heirs, but to the executors; and ſo the intention of the 
teſtator will not be purſued. Iwill ſuppoſe, an obligor 
binds himſelf his heirs executors and adminiſtiaturs in a 


ſum of money to a papiſt, who obtains judgment upon 
the bond and takes out an Elegit; in this caſe I think it 


has been held at the aſſizes, or at leaſt it might very well 
| have been ſo held, that the papiſt cannot maintain an eject- 
ment, and yet the bond is good to bind the perſon of the 
obligor and his perſonal repreſentatives, but not to charge 
his land or his heirs who repreſent him in his landed ca- 
pacity. And this comes up to the preſent caſe ; which 
may ſecure the charity in a double ſenſe, either upon land 
or perſonalty, if the law would allow both; aud if the 


| Jaw prohibits one only, it certainly allows the other, 


And J am of opinion upon the whole, that there is no- 


thing that makes this bequeſt void in every part; but that | 


it is good in that way which the law does not forbid, 


But | would not have it queſtioned, if a man ſhould by 
his will direct a ſum of money to be laid out in land or 


upon rent charge to be ſecured upon Jand for any charity, 
and in the mean time (till it can be laid out) to be inveſted 
in government ſecurities for the benefit of the charity, 
but that that bequeſt will be void; becauſe the finzl end 
and intention of ſuch teſtator was tO diſpoſe of his money 
in land, and the inveſtiture of it in government and per- 
ſonal ſecurities was but to ſecure it till a proper purchaſe 
of land or rent charge offered. 
51, there are fewer objections to that than to the other: 


for there is no direction at all for any money or perſonal 

eſtate to be laid out in land; for the executors are only 
willed to ſecure and ſeitle 5 4 a year for the purpoſe there 
mentioned, and it muſt be ſecured upon a perſonal fund 


conſiſtent with the will and intention of the teftator, 
and not contradictory to the words of the act of patlia- 
ment,= - And as it is often ſaid in old books by the 


judges that “I was by at the making of the, act of par- 


„ liament, and the meaning and intention of it was then 
© ſaid to be this or that;“ ſo ] was s by at the making of 


4. ST | this. 


It is ſaid too, that the words [ heirs and aſſigns] 


—As to the annuity of 
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this Ratute, and it was at that very time ſaid by the le- 
giſlature, that it would not hinder any charitable diſtri- 


bution of a perſonal eſtate. Therefore it was decreed, 
that the deviſe was good; and that. the money ſhould be 


inveſted in ſouth fea ſtock, for the charitable purpoſes | 


mentioned in the will. 


Money for exedting an hoſpital or ſchool, hath been 
determined not to be within the act. As in the caſe of 


| Vaughan and Farrer, Feb. 26, 1751; Jobn Allen by his 


will gave money to truſtees, to ee, in ſome convenient 
place in or next the city of Vork, an hoſpital for the 


ſupport and maintenance of as many poor old. men, as 
the ſurplus of his effects would admit of, and to put in as 


many as they ſhould think proper in their diſcretion. In 


ſupport of the charity it was inſiſted, that for fuch erection 


it is not neceſſary that land ſhould be purchaſed, for if 
any perſon will by deed give a piece of land to build the 


| hoſpital upon, the truſtees might build it there, So if 


one of the truſtees will give it, Erecting doth not ne- 


ceſſarily mean building, but founding; putting it on 


ſuch a foot that the end may be anſwered ; which was 


not for the ſake of the building, but that out of the pro- 


duce theſe poor might be maintained; ; and a houſe might 
be hired for that purpoſe, as is commonly done by the 


overſcers of the poor. And for this was cited the caſe of 


Gaſtril and Baker, 31 March, 1747 : The teſtator's re- 


preſentatives brought a bill for the reſidue of the perſonal _ 


_ eſtate undiſpoſed of by will, againſt the truſtees, who 


were alſo executors, and who claimed it for a charity in 
the will, in theſe words: „give all the reſt and reſidue 


« of my eſtate, of what nature ſoever, to truſtees; in 
order to and towards erecting a {ſchool for the education 
e of poor boys,” in ſuch a place, and in ſuch manner, 


as the truſtees ſhould appoint. It was inſiſted to be a 


lapſed legacy by the mortmain act, and that erecting a 


ſchool muſt mean buying and building. But his lord- 


ſhip held, that erecting included the founding, and con- 
ſequently the maintenance of the maſter; which was a 
different thing from the mere ſchool place itſelf : but 

that the end might be obtained by hiring a houſe. And 
he directed accordingly. By the lord chancellor Hard- 


wicke: This caſe comes very near that caſe of the ſchool. 


For a ſchool imports, there ſhould be ſome place in 
which the children ſhall be taught; for it cannot mean 
that it ſhnould be in the open air. So doth an hoſpital im- 
port ſome place, 1 in Which theſe poopie ſhould be enter- 

| tained, 
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tained, There is no direction in this will, that any 


part of this money ſhould be laid out in building an 
hoſpital ; for erec as well imports ſoundation as building; 


and therefore it was ſo conſtrued in the caſe of the ſchool; 


and fo is the word erigimus conſtrued in charters of the 
crown and private foundations, There is nothing in the 
ſtatute prohibiting the giving perſonal eſtate to charity, 


provided it is not to be laid out in land; and the words 


of the ſtatute are applied to improvident alienations to dif. 


| heriſon of heirs, If a perſonal eſtate is left to truſtees 


for a charitahJe uſe, which they direct, and there is no 


occaſion to come to a court of equity for direction, there 
is nothing in 'this ſtatute reſtraining the truſtees from 
laying out that in land; becauſe by the expreſs proviſo, 


all purchaſes to take effect in poſſeſſion are good, not- 


withſtanding this act of parliament; which is a matter 
may perhaps want a remedy, If indeed theſe truſtees 
were to come to this court for an eſtabliſhment, the eourt 
would never direct it to be ſo laid out in land; but there 


is nothing illegal diſabling the truſtees from privately doing 


it, becauſe the ſtatute. makes good all purchaſes to take 
effect immediately in poſſeſſion. In the preſent caſe, 


if the truſtces had come before the court, and Jaid a 
ſcheme, that a certain perſon would give a piece of ground 
to build this upon : or if they had ſaid, there were in 


' York ſeveral charitable foundations belonging to the city, 
and they would let them build thereon for this hoſpital ; 
the court would undoubtedly have accepted it. Nay they 


might have ſaid, they would take a houſe in York for 
that purpoſe : there is nothing in the ſtatute reſtraining 


the giving money to build. The act of parliament meant 
to leave perſons to diſpoſe of perſona] eſtate for a perpetual 
charity; but meant to prevent the great miſchief of bY: 
ing land for that, or money to be laid out in land; as 
that would lock up land from being uſed in a commerca 
way; which would be a detriment to the e 


Jezey, 182. 
So in the caſe of the Attorney Gm ond Bowles, July 


24, 1754; William Bowles by his will gave 500 / out 


of his perſonal eſtate to lay out part thereof in erefting 
a ſmall ſchool houſe, and a little houſe adjoining for the 


maſter to live in, the whole purchaſe and building not 
to exceed 2001; the remaining 300 ] to be laid out in the 
purchaſe of lands, or in ſome real ſecurity, for the main- 


tenance of the maſter, It was urged, that real ſecurity 


mtant ſubſtantial, good, and effrctual ſecurity; and thete- 


ſore 
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fore was not excluded by the ſtatute. But Hardwicke lord 
chancellor held otherwiſe; and that he muſt take the word 
real in the known, legal, ſignification of it, and could 
not annex a new idea to it; therefore the 300! legacy 
was void within the ſtatute. But as to the 200 l, if they 
could get a piece of ground by the gift or generoſity of 
— perſon, not by purchaſe, they might be at liberty to 

pply to the court to lay out that 2001 in erecting a 


od houſe thereon, but not to be laid out in land to | 


build upon. 2 Vezq, 547. 


Mortuary. 


1. 


an oblation made at the time of a perſon's 
death. In the Saxon times there was a funeral duty to 


be paid, which was called Ping: ſepulchralis, and hmbo- 


lum anime, or the ſoul-ſhit; which was required by the 


council of /Enham and 1 by the laws of king 
Canutus; and was due to the church which the party 


deceaſed belonged to, whether be was buried there or not, 
1 Still. 171. 


Dr. Stillingfleet makes a diſtinction between. mortuaries 
and corſe preſents : The mortuary, he ſays, was a right ſet- 

tled on the church, upon the deceaſe of a member of it; 

and a corſe preſent was a voluntary oblation wa made 


at funerals, 1 Still, 172, 3. 


And it ſeemeth, that in ancient times a man . 
not diſpoſe of his goods by his laſt will and teſtament, 


without firſt aſſigning therein a ſufficient mortuary to the 


church. And this, in a conſtitution of archbiſhop Win- 
Chelſea, is called the principal legacy; ſo denominated 
(faith Lindwood) becauſe they who died did bequeath 
the beſt or the ſecond beſt of their goods to God and the 
church, in the firſt place, and before other iegacies. 


Lind. 1 96. 


And in another conſtitution of the me Weh ſhop it 
is injoined, that if a perſon at the time of his death haye 


three or more quick goods, the firſt beſt ſhall be given to 


him to whom it is due (that is, to the lord of the fee for 


E heriot) ; and the ſecond beſt ſhall be reſerved to the 


er. II. —ä * church 
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church where the deceaſed perſon received the ſacraments 


Limitation of 
mortuaries of 
ſtatute, 


whilft he lived. Lind. 184. 
And this was uſually carried to the chuck with the 


dead corps. And Mr. Selden quotes an ancient record, 


where it is recited, that a horſe was preſent at the church 
the ſame day in the name of a mortuary, and that the par- 
ſon received him, according to the cuſtom of the land 
and of holy church. Seld. Hiſt. Tith, 287. 

2. By the ſtatute of the 21 H. 8. e. 6. Foraſmuch as 
queſtion and doubt hath ariſen upon the order manner and form 
of demanding receiving and claiming of mortuaries, otherwiſe 


called corje preſents, as weil for the greatneſs and value of the 


fame, which, as hath been lately taken, is thought over-exceſſive 
to the poor people and other perſons of this realm, as alſo for that 
ſuch mortuaries or cor ſe preſents have been demanded and levied 
for ſuch as at the time of their death have had no property in 

any goods or chattels, and many times for travelling and way- 
faring men, in the places where they have fortuned to die; to 
the intent therefore that all doubt contention and uncertainty 
herein may be removed, and as well the generality of the king's 
people therein remedied, as alſo the par ſons vicars pariſb- prieſts 


curates and others having intereſt in fuch mortuaries and corſe 
| preſent indifferently provided for, it is enacted, that no parſon, 


vicar, curate, nor pariſh-prieſt, nar any other ſpiritual per- 
ſon, nor their farmers, bailiffs, nor leſſees, ſhall take receive 
or demand of any perſon within this realm, for any per ſan h- 


ing within the ſame, any manner of mortuary or cor ſe preſent, 


nor any ſum ef money nor any other thing for the ſame, more 
than is berrafter mentioned; nor ſhall convent or call any perſon | 
before any judge ſpiritual for the recovery of any ſuch mortuaries 

or cor ſe preſents, or any other thing for the ſame, more than is 
hereafter mentioned : on pain to forfeit for every time ſo de- 


manding receiving tating or conventing or calling any ſuch per- 


fon before any ſpiritual judge, ſo much in value as they fhal! 
take above the an limited by this ac, and over that 40 8 10 


the party grieved contrary to this act, to be recovered by action 


of debt. . I, 2. 


And no manner of mortuary ſhall be taken or demanded 7 


| any perſon whatſoever, which at the time of his death hath in 


niobeabli goods under the value of ten marks, 1, 3. | 

And no mertuary ſhall be given or demanded of any perſon, 
but only in ſuch place where heretofore mortuaries have been 
uſed ta be paid and given; and in thoſe places none other wiſs 


but after the rate and form hereafter mentioned, Id. 


3 : — 
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And no perſon Hall pay mortuaries in more places than one, 
that is to ſay, in the places of their moſt ot. habitation, 
and there but one mortuary. Id. 


And no parſm, vicar, curate, pariſh- -prieft or Aber ſhall 
for any per ſon dying or dead, and being at the time of his death 


of the value in moveable goods of ten marks or mere, clearly 


above his debts paid, and under the ſum of 30 l, take fer a 


mortuary above 38 4 d in the whole, And for a penſon dying 


or dead, being at the time of his death of the value of 201 or 


above, clearly above his debts paid, in moveable goods, and 
under the value of 40 l, there ſhall no more be taken or demand- 


ed for a mortuary, than 6s 8d in the whole, And for any 


perſon dying or dead, having at the time of his death of the 


value in moveable goods of 401 or above, to any ſum what/o- 
ever it be, clearly above his debts paid, there ſhall be no more 


taken paid or demanded fo a N than 108 in the 


whole. Id. 


Provided, that for no woman being covert baron, nor ils: 


nor for any perſon not keeping houſe, any manner of mortuary, 


nor any thing or money by way of mortuary, ſhall be paid: 


Nor alſo for any wayfaring man, or other, that dwell:th not nor 
maketh reſidence in the place where they ſhall happen to die; 
but that the mortuary of ſuch wayfaring perſons be anſwerable 

in places where mortuaries be accuſtomed to be paid in manner 
and form, and after the rate before mentioned, and none other- 
wiſe, in the place or places where ſuch wayfaring perſons at 
the time of their death had their mofl babitation, nou and . 


Aweiling places, and no where elſe. ſ. 4. 
Provided, that it ſhall be lawful to all ba, vicars, 


curates, pariſb-prieſis, and other ſpiritual perſons, to tate 


any ſum, of money or other thing, which by any perſon dying 


ſhall be diſpoſed given or bequeathed to them, or on f Fenty = 


to the high altar of the church. ſ. 5. 


And no mortuaries nor corſe preſents, nor any fon of money 
or other thing for any mortuary or corſe preſent, ſhall be de- 
manded or taken in the parts of Wales, nor in the marches of 
the ſame, nor in the town of Berwick, but only in ſuch places 


of the ſame where mortuaries have been accuflomed to be paid: 


and in thoſe places no mortuizries or carſe prejents, nor any 

other thing for mortuary or cor je preſent, ſhall be demanded or 

talen, but oniy after the form and manner above ſpecified, and 
none otherwiſe, nor of any other per ſon than is limited by this 


acl, upon the pain contained therein. 1. 6. 
Provided, that it ſhall be lawful to the biſhops of Bangor, 


Landaff, St David's and St Aſaph, and likewiſe to the arch- 


deacon of Cheſter, to take ſuch mortuaries s of the prieſts within 
L e 
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their diaceſes and juriſdictions, as heretofore have been accuſ- 


tomed. ſ. 7. 


Provided alſo, that in ſuch abi where mortuaries have 


been accuſlomed to be taken of leſs value than is aforeſaid ; no 
perſon hall be compelled to pay in ſuch place any other mortuary 
or more for any mortuary, than hath been accuſtomed ; nor 
that any mortuary in fuch place ſhall be demanded or taken of 
any perſon exempt by this aft, nor in any wiſe contrary to this 


att, upon the pain afore limited. Id. 


By the 12 Ann. ,. 2. c. 6. The clauſe in the ſaid - 


ſtatute, ſo far as it relates to the taking of any mortuary 


or corſe preſent upon the death of any clergyman within 
the dioceſes of Bangor, Landaff, St David's, and St Aſaph, 
is repealed ; and certain ſine-cures and prebends are an- 
nexed to the reſpeCtive fees, in recompence and in lieu of 
the mortuaries of prieſts dying within the ſaid reſpective 


dioceſes. 
And as to the archdeaconry of Cheſter, it is ſaid, that 


the cuſtom there was, that the archdeacon (and after he 
erection of the epiſcopal ſee there the biſhop as arch- 
deacon) had for a mortuary, after the death of every 
prieſt dying within the archdeaconry of Cheſter, the beſt 
horſe or mare, his faddle, bridle, ſpurs, his beſt gown 
or cloak, his beſt hat, his beſt upper garment under his 
gown, his Fippet, and his beſt ſignet or rj; 8 · Cre. - 


237+ 


And by the 26 H. 8. c. x0; Foraſmuch as divers ſubjefs 


inpabited within the archdeaconry of Richmond in the county | 

ef York, be and of long time have been fere and grievouſly ex. ? 
— atied ad impaverifhed, by the parſons vicars and others ſuch 
as have benejices and ſpiritual promotions within the ſame, as 


by taking ef every perſon when he dieib, in the name of a pen- 


eon or of a portion, ſometime the ninth part of all his goods 
and chatiels, and ſometime the third part, io the open and na- 


niſeſi inipoveriſbing of moft part of the bing s poor ſubjecis in- 


habited and deceaſing within the ſame; it is enatted, that no 


manner of ſpiritual perſon, or other, having any benefic or 
ether ſpiritual prometion within the fad archdeaconty, ſhall in 
- 2 wk aſe levy demand or take, after the aeceaſe of any per- 


fon, 


But by the 28 G. 2. e. 6 The aforeſaid clauſe, ſo far 
as it relates to the taking of any mortuary or corſe pre- 

ſent upon the death of any clergyman within the arch- - 
_ deaconry of Chefter, ſhall! immediately after the living of 
Mareton ſhall become void be repealed ; and the ſaid lir- 


ing ſhall be annexed to the ice of Chifter, i in compenſation 
of ſuch mortuaries, 
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ſm, any ſuch portions or penſions, or any other demand or duty 
in the name or lieu of the ſame, on pain of a ptæmunire; but 
that all the king's ſubjefts of the ſaid archdeaconry, and their 
executors and adminifrators, ſhall be ordered and uſed for their 
goods and chattels after their deceaſe, in like manner as is con- 


| tained in the flatute of the 21 H. 8. c. 5. for probate of 
 teſtaments and none ocherwiſe ; any uſe, cuſtom, bull, com- 
poſitien, preſcription, or ordinance to the contrary 1 


ſtanding. 

The riſe of which cuſtom was this : Of very ancient 
time, the inhabitants of the pariſh of St Rumald's kirk, 
and after their example the inhabitants of the ſeveral other 


pariſhes within the archdeaconry of Richmond, being diſ- 


ſatisfied for that the executors or adminiſtrators of perſons 


deceaſed gave nothing of the deceaſed's perſonal eſtate to 
the pariſh chureh, for the miniſter (according to the ſu- 


perſtition of thoſe times) to pray for the ſoul of the de- 
ceaſed; whereas, by the cuſtom eſtabliſhed within the 
: province of York (and at that time throughout the whole 


kingdom) a certain portion of the deceaſed's perſonal 


eſtate ought to go and be diſpoſed for the welfare of the 

foul of the deceaſed, which portion ſuch perſon himſelf 
could not otherwiſe diſpoſe of by will, nor his admini- 
ſtrator after his death in caſe of inteſtacy; ; and this was, 
if the deceaſed did leave a wife and alſo a child or chil- 


dtren, a third part of the clear perſonal eſtate ; if he left 
a wife and no child, or a child or children and no wife, 
then a moiety ; and if neither wife nor child, then the 


whole was the dead man's portion, to be diſpoſed for the 
good of his ſoul : Now the inhabitants aforeſaid obſerv- 


ing, that the executors or adminiſtrators took and ap- 


plied this whole deadman's portion to their own uſe, came 


to an agreement and reſolution amongſt themſelves, to 
| ſettle and eſtabliſh for ever inviolably a determinate ſhare 
and proportion of the ſaid deadman's part, to be given to 


the incumbent of their pariſh church to pray for the ſoul 


of the deceaſed. But in proceſs of time their poſterity, 


thinking this conceſiion too burdenfome, applied to the 


court of Rome for redreſs; ſetting forth, that the clergy, 
altho' they received, according to the cuſtom of the king 


dom of England, one of the beſt two quick goods of 


the deceaſed, demanded allo one other of the beſt quick 
goods; and likewiſe the ninth part of all the moveable 


goods of the deceaſed, if he had a wife and children; if 
he had a wife and no child, or a child or children and no 
wife, then a fix th part; and if he had neither wife nor 
child, 
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child, then a third part. The pope, having granted a 
commilion to hear and determine the cauſe, did fins]! 


in the year 1254 order and decree, that for the future the 


clergy ſhould receive only one of the two beſt quick 
goods ; and if the deceaſed left a wife and children, his 


whole clear perſonal eſtate ſhould be divided into three 


parts, of which the wife ſhould have one, the children an- 


Other, and the third part (being the deadman's part) 


ſhovld be divided into four, of which four parts the 


church ſhould receive one; if the deceaſed left a wife and 


no child, or a child or children and no wife, then the 


How recover- | 


able. 85 


Whole ſhould be divided into two parts, of which the 

wife or children reſpectively ſnould have one, and the 
other part (being the deadman's ſhare) ſhould be divided 
into five, of which five parts the church ſhould receive 


one; if he had neither wife nor child, then the whole 


(as pertaining intirely to the deceaſed) mould be divided 


into ſix, of which ſix parts the church ſhould have one. 
So that in the firſt caſe, where there was both wife and 
children, the church ſhould have a twelfth part; in the 
ſecond caſe, where there was a wife and no child, or a 


child or children and no wife, a tenth part; and in the 


third cafe, where there was neither wife nor child, the 


church ſhould have a fixth part. Regiftr. Hon. 40 Richm. 


$3 PEI 
And after the fatute oreli of the 21 2. 8. for li- 


miting the ſums to be paid for mortuaries, it ſeemeth that 
the clergy of the ſaid archdeaconry would not have this 


to be a mortuary, but called it a penſion or portion; for 


the aboliſhing of which claim and demand this ene was 
made. 


Hy the ſtatute of CircumſpeQs agatis, 1 3 Ed. 1. ſt. 
If a parſon demand mortuaries, in places Where a mortuary 


; hath been uſed te be given; ail ſuch demands ſhall be made in 


the ſpiritual court : and in all ſuch caſes the ſdiritual. judge > 


ſhall have power to fake ans een the king's 


prohibition. | 
Sir Simon Devens is of opinion, that an action alſo © 


will now lie upon the aforeſaid ſtature of the 21 H. 8. c. b. 


But that ſtatute plainly luppoſeth, that the recovery of 


the money ſhall be ſolely in the ſpiritual court, as the re- 


covery of the mortuary was before. Watſ. c. 53. 
In the caſe of Fobnſon and Oldham, M. 12 M. A pro- 


hibition was moved for, to be directed to the ſpiritual 
court, to ſtay a ſuit there for a mortuary, upon a ſupgel- 
tion of the ſtatute, and that there was no cuſtom in this 


caſe for the payment of it; An it was urged, tbat no 
Mortuary 


Mortuary, 


mortuary was due but by cuſtom; and therefore the 
cuſtom here being denied, they ought not to proceed in the 
ſpiritual court. Againſt which, it was argued, that the 
ſtatute of Hen. 8. hath ſaved the juriſdiction to the ſpi- 
ritua] court, where mortuaries have been uſually paid ; 

beſides, they ought firſt to plead in the ſpiritual court, 
that there is not any ſuch cuſtom; and then, upon re- 


fuſal to admit the plea there, 1s the time to move the 

court of king's bench, and not before: but in this caſe 

they have not pleaded this matter in the ſpiritual court. 

And by Holt chief juſtice; a prohibition cannot be grant- 
ed, without a denying of the cuſtom in the ſpiritual court, 

which i is not done here. And the whole court feemed to 

be againſt the prohibition. And a rule was made to hear 


counſel on both fides. And afterwards the rule was diſ- 
charged by the court. L. Raym. 609. 


But if the cuſtom be denied, and the ſpiritual court 
will not admit that plea, a probibition will go; and they 


ſhall not try the cuſtom there. Cro. El. 151. 


But where the cuſtom of paying a mortuary was own= 


ed, and the only queſtion in the ſpiritual court was, whe- 
5 ther it belonged to the vicar or ri WO a Race 
tion in ſuch caſe hath been denied. 1 Keb. 


In the caſe of Torrent and Burky, A. 28 In the 
exchequer: A bill was brought to diſcover, whether the 
defendant's huſband died worth 40 1, ſo as to be liable to 


pay the plaintiff a mortuary ; and pray relief. Upon 


_ anſwer, admitting aſſets, but denying the cuſtom, the 
: plaintiff went into a proof of his right; and ſeveral wit- 


neſſes were examined on both ſides. And at the hearing, 
the bill was diſmiſſed with colts, as to the relief; becauſe 


that was properly at law, or in the ſpiritual court: and 


in a bill againſt one perſon only, the right could not be 
_ eſtabliſhed, Str. 715 


4. By the 13 El. c. 5. All alienations of lands or r goods, Fraudulent ali- 
enations to de- 
feat mortuaries + 


| to defraud creditors and others of their juſt debts, da- 
mages, penalties, forfeitures, heriots, mortuaries, and 
reliefs, ſhall (as einst £ ſuch claimants) be ry void 


Ada 2ndof none effect. 
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